5-12-06 Friday 
Vol. 71 No. 92 May 12, 2006 


d States PERIODICALS 
snment Postage and Fees Paid 
VW Office U.S. Government Printing Office 
TENDENT 


SUMENTS 


jton, DC 20402 KR KK AK 481 
BUSINESS BONNI346B MAR Of R 


or Private Use, $300 


MI 48106 


< 
A, 
1985 
| 
BONNIE COLVIN 
PROQUEST I & 
PO BOX 1346 


“5-12-06 Friday 
Vol. 71 No. 92 May 12, 2006 


Pages 27583-27944 


RECO, 
ae 
1985 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006 


The FEDERAL REGISTER (ISSN 0097-6326) is published daily, 
Monday through Friday, except official holidays, by the Office 

of the Federal egister, National Archives and Records 
Administration, Washington, DC 20408, under the Federal Register 
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative 
Committee of the Federal Register (1 CFR Ch. I).. The 
Superintendent of Documents, U.S. Government Printing Office, 
Washington, DC 20402 is the exclusive distributor of the official 
edition. Periodicals postage is paid at Washington, DC. 


The FEDERAL REGISTER wera a uniform system for making 
available to the public regulations and legal notices issued by 
Federal agencies. These include Presidential _siesrescpancens and 
Executive Orders, Federal agency documents having general 
applicability and legal effect, documents required to be published 
by act of Congress, and other Federal agency documents of public 
interest. 


Documents are on file for public inspection in the Office of the 

Federal Register the day before they are published, unless the 

issuing agenc uests earlier filing. For a list of documents 
currently on file for public inspection, see www.archives.gov. 


The seal of the National Archives and Records Administration 
authenticates the Federal a as the official serial publication 
established under the Federal Register Act. Under 44 U.S.C. 1507, 
the contents of the Federal Register shall be judicially noticed. 


The Federal Register is published in paper and on 24x microfiche. 
It is also available online at no charge as one of the databases 
on GPO Access, a service of the U.S. Government Printing Office. 


The online edition of the Federal Register 
nara, available through GPO Access, is issued under the authority 
of the Administrative Committee of the Federal Register as the 
official legal equivalent of the paper and microfiche editions (44 
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day 

the Federal Register is published and includes both text and 
graphics from Volume 59, Number 1 (January 2, 1994) forward. 


For more information about GPO Access, contact the GPO Access 
User Support Team, call toll free 1-888-293-6498; DC area 202- 
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov. 
The Support Team is available between 7:00 a.m. and 9:00 p.m. 
Eastern Time, Monday-Friday, except official holidays. 


The annual subscription price for the Federal Register paper 
edition is $749 plus wary or $808, plus postage, for a combined 
Federal rie Federal Register Index and List of CFR Sections 
Affected (LSA) subscription; the microfiche edition of the Federal 
Register including the Federal Register Index and LSA is $165, 

lus postage. Six month subscriptions are available for one-half 

e annual rate. The prevailing postal rates will be _— to 
orders according to the delivery method requested. The price of 
a single copy of the daily Federal Register, including postage, 
is based on the number of pages: $11 for an issue containing 
less than 200 pages; $22 for an issue containing 200 to 400 pages; 
and $33 for an issue nN more than 400 pages. Single issues 
of the microfiche edition may be purchased for $3 per copy, 
including postage. Remit check or.money order, made payable 
to the Superintendent of Documents, or charge to your GPO 
Deposit Account, VISA, MasterCard, American Express, or 
Discover. Mail to: New Orders, Superintendent of Documents, P.O. 
Box 371954, Pittsburgh, PA 15250-7954; or call toll free 1-866- 
512-1800, DC area 202-512-1800; or go to the U.S. Government 
Online Bookstore site, see bookstore.gpo.gov. 


There are no restrictions on the republication of material appearing 
in the Federal Register. 

How To Cite This Publication: Use the volume number and the 
page number. Example: 71 FR 12345. ° 


Postmaster: Send address changes to the Superintendent of 
Documents, Federal Register, U.S. Government Printing Office, 


Washington DC 20402, along with the entire mailing label from 
the last issue received. : 


on recycled paper. 


SUBSCRIPTIONS AND COPIES 


PUBLIC 
Subscriptions: 
Paper or fiche 202-512-1800 
Assistance with public subscriptions 202-512-1806 
General online information 202-512-1530; 1-888-293-6498 
Single copies/back copies: 
Paper or fiche 202-512-1800 
Assistance with public single copies 1-866-512-1800 
(Toll-Free) 
FEDERAL AGENCIES 
Subscriptions: 
Paper or fiche 202-741-6005 
Assistance with Federal agency subscriptions 202-741-6005 


FEDERAL REGISTER WORKSHOP 
_THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT 

FOR: Any person who uses the Federal Register and Code of 
Federal Regulations. 

WHO: Sponsored by the Office of the Federal Register. 

WHAT: Free public briefings (approximately 3 hours) to present: 
1. The regulatory process, with a focus on the Federal 
Register system and the public’s role in the development 
of regulations. 
2. The relationship between the Federal Register and 
Code of Federal Regulations. 
3. The important elements of typical Federal Register doc- 
uments. 
4. An introduction to the finding aids of the FR/CFR sys- 
tem. 

WHY: To provide the public with access to information nec- 
essary to research Federal agency regulations which di- 
rectly affect them. There will be no discussion of specific 
agency regulations. 

WHEN: Tuesday, June 13, 2006 

9:00 a.m.-Noon 

WHERE: ~ Office of the Federal Register 
Conference Room, Suite 700 
800 North Capitol Street, NW. 
Washington, DC 20002 

RESERVATIONS: (202) 741-6008 


Il 

SELON 

Ka) 

i= 

\3 

ws 

| 


Contents 


Federal Register 
Vol. 71, No. 92 


Friday, May 12, 2006 


Administration on Aging 
See Aging Administration 


Aging Administration 
NOTICES 
Meetings: 
’ 2005 White House Conference on Aging Policy 
Committee, 27724 


Agricultural Marketing Service 

RULES 

Oranges, grapefruit, tangerines, and tangelos grown in 
Florida, 27583-27585 

NOTICES 


Grade standards: 


Livestock and meat marketing claims; grass (forage), 
27662-27665 


Agriculture Department 
See Agricultural Marketing Service 
See Animal and Plant Health Inspection Service 
See Food and Nutrition Service | 
See Food Safety and Inspection Service 
See Forest Service 
See Grain Inspection, Packers and Stockyards 
Administration 
See Rural Utilities Service 
NOTICES 
Agency information collection activities; proposals, 
submissions, and approvals, 27661-27662 
Committees; establishment, renewal, termination, etc.: 
National Agricultural Research, Extension, Education and 
Economics Advisory Board; appointment of 
members, 27662 


Alcohol, Tobacco, Firearms, and Explosives Bureau 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 27743-27744 


Animal and Plant Health Inspection Service 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 27665-27667 


Blind or Severely Disabled, Committee for Purchase From 
People Who Are 


See Committee for Purchase From People Who Are Blind 
or Severely Disabled 


Bonneville Power Administration 
NOTICES 
Environmental statements; record of decision: 
South Fork Flathead Watershed Westslope Cutthroat 
Trout Conservation Program, 27714 


Centers for Disease Control and Prevention 
NOTICES 
Meetings: 
Disease, Disability, and Injury Prevention and Control 
Spécial Emphasis Panels, 27724-27725 


- 


Centers for Medicare & Medicaid Services 


See Inspector General Office, Health and Human Services 
Department 
RULES 


Medicare: 
Long-term care hospitals; prospective payment system 
(2007 RY); annual payment rate updates, policy 


changes, and clarification, 27798-27939 
NOTICES 


Agency information collection activities; proposals, 
submissions, and approvals, 27725-27727 


Coast Guard 
RULES 
Ports and waterways safety; regulated navigation areas, 
safety zones, security zones, etc.: 
Sheboygan, WI, 27621-27623 


Commerce Department 

See Industry and Security Bureau 

See International Trade Administration 

See National Oceanic and Atmospheric Administration 


Committee for Purchase From People Who Are Blind or 
Severely Disabled 
NOTICES 


Procurement list; additions and deletions, 27676 


Corporation for National and Community Service 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 27712 


Defense Acquisition Regulations System — 
RULES 


Acquisition regulations: 
Administrative matters, 27640-27641 
Contract termination, 27644-27645 
Describing agency needs, 27641-27642 
Quality assurance, 27646-27648 
Special contracting methods, 27642-27643 
Technical amendments, 27643-27644 


Telecommunication services, 27645-27646 
PROPOSED RULES 


Acquisition regulations: 
Contracting officers’ representatives, 27659-27660 


Defense Department 


See Defense Acquisition Regulations System 
RULES 


Restoration Advisory Boards; general, operating, 
administrative support, funding and reporting 


requirements, 27610-27621 
NOTICES 


Meetings: 
Defense Advisory Board, 27712-27713 
Education Benefits Actuaries Board, 27713 
Retirement Actuaries Board, 27713 


Education Department 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 27713-27714 


IV - Federal Register/Vol. 71, No. 92/ Friday, May 12, 2006 / Contents 


Grants and cooperative agreements; availability, etc.: 
Special education and rehabilitative services— 
Technology and media services for individuals with 

disabilities; access to emerging technologies, 27714 


Energy Department 
See Bonneville Power Administration 


Environmental Protection Agency 
RULES 
Air pollution control: 
State operating permits programs—- 
Missouri, 27628-27631 
Air quality implementation plans; approval and 
promulgation; various States; air quality planning 
purposes; designation of areas: 
Alabama, 27631-27636 
PROPOSED RULES 
Air pollution control: 
State operating permits. 
Missouri, 27654 
NOTICES 
Environntental statements; availability, etc.: 
Agency Comment availability, 27714-27715 
Agency weekly receipts, 27715 
Reports and guidance documents; availability, etc.: 


to create artificial reefs, 27716-27717 
Toxic and hazardous substances control: 
New chemicals; receipt and status information, 27717-— 
27721 
Water pollution control: 
Marine sanitation device standard; petitions— 
Connecticut, 27721-27724 


Executive Office for Immigration Review 
RULES 
Immigration: 

Arriving aliens in removal proceedings; eligibility to 
apply for status adjustment and jurisdiction to 
adjudicate applications for status adjustment, 27585- 
27592 


Executive Office of the President 
See Presidential Documents 


Export-Import Bank 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 27724 


Federal Aviation Administration 
. RULES 
Airworthiness directives: 
Airbus, 27595-27598 
Air Tractor, Inc.; correction, 27794-27795 
Boeing, 27592-27593 
Bombardier, 27593-27595 
Hamilton Sundstrand, 27600-27602 
Saab, 27598-27599 
IFR altitudes, 27602-27604 
NOTICES 
Aeronautical property sale: 
Opa-Locka Airport, Miami-Dade County, FL, 27770 
Environmental statements; availability, etc.: 
Airport for City of St. George, UT; replacement, 27770-. 
27771 
Panama City-Bay County International sta tape FL, 
27771-27772 


Best management practices for preparing vessels intended 


Environmental statements; record of decision: 
Horizontally launch and reentry of reentry vehicles, 
27772-27776 
Passenger facility charges; applications, etc.: 
Kansas City International Airport, KS, 27776 


Federal Motor Carrier Safety Administration 
NOTICES 
Committees; establishment, renewal, termination, etc.: 
Uniform Carrier Registration Plan Board of Directors, 
27777-27779 
Motor carrier safety standards: 
Commercial driver’s license standards; Volvo Trucks ; 
North America, Inc.; exemption applications, 27780— 
27781 


Federal Railroad Administration 
NOTICES 
Meetings: 
Railroad Safety Advisory Committee, 27781-27783 
Traffic control systems; discontinuance or modification: 
CSX Transportation, Inc., 27783-27785 
Long Island Rail Road, 27785 
Union Pacific Railroad Co. and Canadian Pacific Railway, 
27785-27786 


Food and Drug Administration ~ 
RULES 
Animal drugs, feeds, and related products: 
Melengestrol and tylosin, 27606 
Biological Products: 
Blood vessels recovered with organs and intended for use 
in organ transplantation, 27606-27610 
PROPOSED RULES 
Biological products: 
Blood vessels recovered with organs and intended for use 
in organ transplantation, 27649-27652 


Food and Nutrition Service 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 27667-27668 


Food Safety and Inspection Service 
NOTICES 
Meetings: 
Meat and Poultry Inspection National Advisory 
Committee, 27668-27669 


Forest Service 
NOTICES 
Agency information collection activities; proposals, 
submissions, and approvals, 27669-27671 
Land and resource management plans, etc.: 
Kootenai and Idaho Panhandle National Forests, ID and 
MT, 27671-27672 
Meetings: 
Resource Advisory Committees— 
Lake County, 27672 


General Services Administration 
RULES 
Federal Management Regulation: 
Motor vehicle management, 27636-27640 


Grain Inspection, Packers and Stockyards Administration 
NOTICES 
Agency designation actions: 

Texas, 27672 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006/Contents 


Grade standards: 
Feed peas, 27672-27674 


Health and Human Services Department 

See Aging Administration 

See Centers for Disease Control and Prevention 

See Centers for Medicare & Medicaid Services 

See Food and Drug Administration 

See Health Resources and Services’ Administration 

See Inspector General Office, Health and Human Services 
Department 

See National Institutes of Health 

See Substance Abuse and Mental Health Services 
Administration 


Health Resources and Services Administration 
RULES 
Biological Products: 
Blood vessels recovered with organs and intended for use 


in organ transplantation, 27606-27610 
PROPOSED RULES 


Biological products: 
Blood vessels recovered witlf organs and intended for use 
in organ transplantation, 27649-27652 


Homeland Security Department 
See Coast Guard 
RULES 


Immigration: 
Arriving aliens in removal proceedings; eligibility to 
apply for status adjustment and jurisdiction to 


adjudicate applications for status adjustment, 27585— 
27592 


Housing and Urban Development Department 
NOTICES 
Grants and cooperative agreements; availability, etc.: 
Homeless assistance; excess and surplus Federal 
properties, 27742 


Industry and Security Bureau 
RULES 
Export administration regulations: 
Persons designated as related persons to denial orders; 
revised appeal procedures, 27604—27606 


Inspector General Office, Health and Human Services 
Department 


- 


NOTICES 
Program exclusions; list, 27727-27732 


Internal Revenue Service 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 27790-27793 


International Trade Administration 
NOTICES 
Antidumping: 
Oil country tubular goods from— 
Mexico, 27676-27680 
Stainless steel sheet and strip in coils from— 
Korea, 27680-27682 
Countervailing duties: 
Roasted pistachios from—- 
Iran, 27682-27683 
Export trade certificates of review, 27683-27684 


International Trade Commission 

NOTICES 

Import investigations: 

Products and pharmaceutical compositions containing 
recombinant human erythropoietin, 27742-27743 


Justice Department 

See Alcohol, Tobacco, Firearms, and Explosives Bureau 
See Executive Office for Immigration Review 

See Justice Programs Office 

See Prisons Bureau 


Justice Programs Office 

NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 27744 


Legal Services Corporation 
PROPOSED RULES 
Practice and procedure: 
Prohibition against discrimination on the basis of 
disability, 27654-27659 


National Archives and Records Administration 
RULES 
Grants: 
National Historical Publications and Records Commission 
Program, 27623-27628 
PROPOSED RULES 


Public availability and use: ‘ 
Facility locations and hours, 27653-27654 


National Highway Traffic Safety Administration 

-NOTICES 

Agency information collection activities; proposals, 
submissions, and approvals, 27786-27787 


National Institutes of Health 
NOTICES 
Meetings: 
Advisory Committee to the Director, 27732-27733 
National Cancer Institute, 27733-27734 
National Center for Research Resources, 27734 
National Heart, Lung, and Blood Institute, 27734-27735 
National Institute of Child Health and Human 
Development, 27737-27738 
National Institute of Dental and Craniofacial Research, 
27736-27737 
National Institute of Diabetes and Digestive and Kidney 
Diseases, 27738 
National Institute of Environmental Health Sciences, 
27737 
National Institute of Mental Health, 27735-27736 
National Institute of Neurological Disorders and Stroke, 
27738 
National Institute on Aging, 27738-27739 
National Library of Medicine, 27739-27740 
Scientific Review Center, 27740 


National Intelligence, Office of the National Director 
NOTICES 


Meetings, 27745 


National Oceanic and Atmospheric Administration 
NOTICES 


Exempted fishing permit applications, determinations, etc., 
27684-27685 


VI Federal Register / Vol. 71, No. 92/Friday, May 12, 2006 /Contents 


Marine mammals: ; Applications, hearings, determinations, etc.: } 
Incidental taking; authorization letters, etc._— ; Phoenix Life Insurance Co., et al., 27746-27750 ' 
Conoco Phillips Alaska, Inc.; Chukchi Sea, AK; open- Vanguard Index Funds, et al., 27750-27754 4 
water seismic operations; cetaceans and pinnipeds, ; 
27685-27695 Substance Abuse and seamed Health Services 

Eglin Air Force Base, FL; Gulf of Mexico; air-to-surface Administration 
gunnery, 27695-27710 
Scientific research permit applications, determinations, etc., NOTICES § 
27710-27712 Federal agency urine drug testing; certified laboratories q 


meeting minimum standards, list, 27740-27742 


Nuclear Regulatory Commission 

NOTICES . Surface Transportation Board 

Meetings; Sunshine Act, 27744-27745 NOTICES 4 
Railroad operation, acquisition, construction, etc.: : 

Office of the Director of National Intelligence ~ BNSF Railway Co., 27789 

See National Intelligence, Office of the National Director South Kansas and Oklahoma Railroad, Inc., 27789-27790 


Pipeline and Hazardous Materials Safety Administration Transportation Department 


NOTICES See Federal Aviation Administration 
Hazardous materials: See Federal Motor Carrier Safety Administration 
Applications; exemptions, renewals, etc., 27788-27789 See Federal Railroad: Administration 
See National Highway Traffic Safety Administration 
Presidential Documents . See Pipeline-and Hazardous Materials Safety 
ADMINISTRATIVE ORDERS , Administration 
Government agencies and employees: See Surface Transportation Board 
National Intelligence, Office of the Director of; 
assignment of function granting authority for Treasury Department 
issuance of certain directives (Memorandum of May See Internal Revenue Service 


5, 2006), 27941-27943 


Veterans Affairs 
Prisons Bureau NOTICES 
PROPOSED RULES Meetings: 
Inmate control, custody, care, etc.: Veterans’ Disability Benefits Commission, 27793 


Smoking/no smoking areas, 27652-27653 


Railroad Retirement Board Separate Parts In This Issue 


NOTICES 
Agency information collection activities; proposals, 
submissions, and approvals, 27745-27746 rns 
: PP : Health and Human Services Department, Centers for - j 


Medicare & Medicaid Services, 27798—27939 


Rural Utilities Service 


NOTICES 
: Part Ill 

Agency information collection activities; proposals, 

submissions, and approvals, 27674-27675 ma ee the President, Presidential Documents, 
Securities and Exchange Commission 
NOTICES 
Intermarket Trading System: plan amendments, 27754— Reader Aids 

27755 Consult the Reader Aids section at the end of this issue for 


Self-regulatory organizations; proposed rule changes: phone numbers, online resources, finding aids, reminders, 


Chicago Board Options Exchange, Inc.; 27756-27758 and notice of recently enacted public laws: 
Chicago Stock Exchange, Inc., 27758-27762 To subscribe to the Federal Register Table of Contents - 
National Association of Securities Dealers, Inc., 27762- LISTSERV electronic mailing list, go to http:// 
27764 listserv.access.gpo.gov and select Online mailing list 
Pacific Exchange, Inc., 27764-27768 archives, FEDREGTOC-L, Join or leave the list (or change 


Philadelphia Stock Exchange, Inc., 27768-27770 settings); then follow the instructions. 


_ Federal Register/Vol. 71, No. 92/Friday, May 12, 2006 / Contents 


CFR PARTS AFFECTED IN THIS ISSUE 


A cumulative list of the parts affected this month can be found in the 
Reader Aids section at the end of this issue. 


3 CFR 

Administrative Orders: 
Memorandums: 
Memorandum of May 


39 (7 documents) 27592, 
27593, 27595, 27598, 27600, 


249 
252 (3 documents) 


27642, 27643 


| 
7 CFR 
8 CFR 
14 CFR 
27794 
15 CFR 
21 CFR 
Proposed Rules: 
28 CFR 
Proposed Rules: 
32 CFR 
33 CFR 
36 CFR 
Proposed Rules: 
40 CFR 
52 (2 documents) ...........27628, ; 
27631 
Proposed Rules: 
41 CFR 
42 CFR : 
q 45 CFR 
Proposed Rules: 
48 CFR 
Proposed Rules: 2 


1 
| 
| 
F 
| 
x 7 
; 


Rules and Regulations 


Federal Register 
Vol. 71, No. 92 


Friday, May 12, 2006 


This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
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50 tities pursuant to 44 U.S.C. 1510. 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 905 
[Docket No. FV06-905—1 FIR] 
Oranges, Grapefruit, Tangerines, and 


Tangelos Grown in Florida; Increased 
Assessment Rate 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: The Department of 
Agriculture (USDA) is adopting, as a 
final rule, without change, an interim 
final rule which increased the 
assessment rate established for the 
Citrus Administrative Committee 
(Committee) for the 2005-06 and 
subsequent fiscal periods from $0.006 to 
$0.008 per * bushel carton of oranges, 
grapefruit, tangerines, and tangelos 
handled. The Committee locally 
administers the marketing order which 
regulates the handling of oranges, 
grapefruit, tangerines, and tangelos 

_ grown in Florida. Assessments upon 
Florida citrus handlers are used by the 
Committee to fund reasonable and 
necessary expenses of the program. The 
fiscal period began August 1 and ends 
July 31. The assessment rate will remain 
in effect indefinitely unless modified, 
suspended, or terminated. 
DATES: Effective Date: June 12, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Doris Jamieson, Southeast Marketing 
Field Office, Marketing Order 
Administration Branch, Fruit and . 
Vegetable Programs, AMS, USDA; 
telephone: (863) 324-3375, Fax: (863) 
325-8793. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, — 
AMS, USDA, 1400 Independence 


Avenue, SW., STOP 0237, Washington, 
DC 20250-0237; Telephone: (202) 720- 
2491, Fax: (202) 720-8938, or E-mail: 
Jay.Guerber@usda.gov. 


SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
No. 84 and Marketing Order No. 905, 
both as amended (7 CFR part 905), 
regulating the handling of oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida, hereinafter referred to 
as the “order.” The order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the ‘‘Act.” 

USDA is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the marketing order now 
in effect, Florida citrus handlers are 
subject to assessments. Funds to 
administer the order are derived from 
such assessments. It is intended that the 
assessment rate as issued herein will be 
applicable to all assessable oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida, beginning August 1, 
2005, and continue until amended, 
suspended, or terminated. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such _ 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing, USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 

review USDA’s ruling on the petition, 
provided an action is filed not-later than 
20 days after the date of the entry of the 
ruling. 

This rule continues in effect the 
action that increased the assessment rate 
established for the Committee for the 


2005-06 and subsequent fiscal periods 
from $0.006 per *s bushel carton to 
$0.008 per “s bushel carton of oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida. 

The Florida citrus marketing order 
provides authority for the Committee, 
with the approval of USDA, to formulate 
an annual budget of expenses and 


’ collect assessments from handlers to 


-administer the program. The members 
of the Committee are producers and 
handlers of oranges, grapefruit, 
tangerines, and tangelos. They are 
familiar with the Committee’s needs and 
with the costs for goods and services in 
their local area and are thusina _ 
position to formulate an appropriate 
budget and assessment rate. The 
assessment rate is formulated and 
discussed in a public meeting. Thus, all 
directly affected persons have an 
opportunity to participate and provide 
input. 

For the 2003-04 and subsequent fiscal 
periods, the Committee recommended, 
and USDA approved, an assessment rate 
that would continue in effect from fiscal 
period to fiscal period unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the Committee or other 
information available to USDA. 

The Committee met on December 16, 
2005, and unanimously recommended 
2005-06 expenditures of $209,000 and 
an assessment rate of $0.008 per 4s 
bushel of oranges, grapefruit, tangerines, 
and tangelos grown in Florida based on 
a crop estimate of 24 million % bushels. 
In comparison, last year’s budgeted 
expenditures were $300,000. The 
recommended assessment rate is $0.002 
higher than the $0.006 rate currently in 
effect. 

The Committee originally met May 
10, 2005, and recommended a budget of 
$220,000 and that the assessment rate be 
maintained at $0.006. The Committee 
had anticipated reduced shipments due 
to the lingering effects from. the 
hurricanes the industry experienced 
during the 2004-05 season. However, in 
October 2005, the industry experienced 
additional crop loss due to the effects of 
Hurricane Wilma. Assessable cartons for 
2005-06 are now estimated to be 24 

million, down from the 36 million 
originally estimated for the season. 
Further, the new estimate is close to 28 
million cartens under shipments for the 
2003-04 season, the most recent season 


27583 


27584 . 
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not impacted by hurricanes. 
Consequently, an increase of the 
assessment rate was recommended by 
the Committee, and implemented by 
USDA. 

The major expenditures 
recommended by the Committee for the 
2005-06 fiscal year include $106,150 for 

_ salaries, $25,000 for Manifests—USDA-— 
FDACS, $16,700 for retirement plan, 
$14,550 for insurance and bonds, and 
$8,250 for payroll taxes. Budgeted 
expenses for these items in 2004—05 
were $131,000, $25,000, $20,500, 
$21,000, and $10,600, respectively. 

The assessment rate recommended by 
the Committee was derived by dividing 
anticipated expenses by expected 
shipments of oranges, grapefruit, 
tangerines, and tangelos. As mentioned 
earlier, Florida citrus shipments for the 
year are estimated at-24 million % . 
bushels, which should provide $192,000 
in assessment income. Income derived 
from handler assessments, along with 
interest income and funds from the 
Committee’s authorized reserve will be 
adequate to cover budgeted expenses. 
Funds in the reserve currently total 
approximately $30,000 and are within 
the maximum permitted by the order of 
not to exceed one half of one fiscal 
period’s expenses as stated in 
§ 905.42(a). 

The assessment rate will continue in 
effect indefinitely unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the Committee or other 
available information. 

Although this assessment rate is 
effective for an indefinite period, the 
Committee will continue to meet prior 
to or during each fiscal period to 
recommend a budget of expenses and 
consider recommendations for 
modification of the assessment rate. The 
dates and times of Committee meetings 
are available from the Committee or 
USDA. Committee meetings are open to 
the public and interested persons may 
express their views at these meetings. 
USDA will evaluate Committee 
recommendations and other available 
information to determine whether 
modification of the assessment rate is 
needed. Further rulemaking will be 
undertaken as necessary. The 
Committee’s 2005-06 budget and those 
for subsequent fiscal periods will be 
reviewed and, as appropriate, approved 
by USDA. 


Final Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 

Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this rule on small entities. Accordingly, 


AMS has prepared this final regulatory 
flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 8,500 
producers of oranges, grapefruit, 
tangerines, and tangelos in the 
production area and approximately 75. 
handlers subject to regulation under the 
marketing order. Small agricultural 
producers are defined by the Small 
Business Administration (SBA) as those 
having annual receipts less than 
$750,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $6,500,000 (13 
CFR 121.201). 

Based on industry and Committee 
data, the average annual f.o.b. price for 
fresh Florida citrus during the 2004-05 
season was approximately $11.54 per “% 
bushel carton, and total fresh shipments 
for the 2004-05 season were 
approximately 30.2 million cartons of 
citrus. Using the average f.o.b. price, at 
least 70 percent of the Florida citrus 
handlers could be considered small 
businesses under SBA’s definition. In 
addition, based on production and 
grower prices reported by the National 
Agricultural Statistics Service, and the 
total number of Florida citrus growers, 
the average annual grower revenue is 
approximately $87,600. In view of the 
foregoing, it can be concluded that the 
majority of handlers and producers of 
Florida citrus may be classified as small 
entities. 

This rule continues ineffectthe 
action that increased the assessment rate 

_ established for the Committee and 

| collected from handlers for the 2005-06 
and subsequent fiscal periods from 
$0.006 to $0.008 per *% bushel carton of 
oranges, grapefruit, tangerines, and 
tangelos. The Committee unanimously 
recommended 2005-06 expenditures of 
$209,000 and an assessment rate of 
$0.008 per *s bushel carton. The 
‘recommended assessment rate is $0.002 
higher than the rate now in effect. The 
quantity of assessable oranges, 
grapefruit, tangerines, and tangelos for 
the 200506 season is estimated at 24 
million “s bushel cartons. Thus, the 
$0.008 rate should provide $192,000 in 
assessment income. Income derived 
from handler assessments, along with 
interest income, and funds from the 


Committee’s reserve will be adequate to 
cover budgeted expenses. ; 
The major expenditures 


‘recommended by the Committee for the 


2005-06 fiscal year include $106,150 for 
salaries, $25,000 for Manifests—USDA- 
FDACS, $16,700 for retirement plan, 
$14,550 for insurance and bonds, and 
$8,250 for payroll taxes. Budgeted 
expenses for these items in 2004-05 
were $131,000, $25,000, $20,500, 
$21,000, and $10,600, respectively. 

The Committee originally met May 
10, 2005, and recommended a budget of 
$220,000 and that the assessment rate be 
maintained at $0.006. The Committee 
had anticipated reduced shipments due 
to the lingering effects from the 
hurricanes the industry experienced 
during the 2004-05 season. However, in 
October 2005, the industry experienced 
additional crop loss due to the effects of _ 
Hurricane Wilma. Assessable cartons for 
2005-06 are now estimated to be 24 
million, down from the 36 million 
originally estimated for the season. 
Further, the new estimate is close to the 
28 million cartons under shipments for 
the 2003-04 season, the most recent 
season not impacted by hurricanes. 
Consequently, an increase in the 
assessment rate to meet 2005-06 budget 
requirements was recommended by the 
Committee and implemented by USDA. 

The Committee reviewed and 
unanimously recommended 2005-06 
expenditures of $209,000. Prior to 
arriving at this budget, the Committee 
considered information from various 
sources including the Committee’s 
Budget Subcommittee. Alternative 
assessment rates were discussed based 
on different estimates of assessable 
cartons and budget expenses. The 
assessment rate of $0.008 per *s bushel 
carton of assessable oranges, grapefruit, 
tangerines, and tangelos was then 
determined by dividing the total 
recommended budget by the quantity of 
assessable Florida citrus, estimated at 24 
million “6 bushel cartons for the 2005- 
06 season taking into consideration the 
availability of reserve funds and interest 
income. This assessment rate will yield 
approximately $17,000 under 
anticipated budgeted expenses with the 
deficit funds to be drawn from reserves 


- and interest income. 


A review of historical information and 
preliminary information pertaining to 
the upcoming 2005-06 fiscal period 
indicates that the grower price for the 
2005-06 season could range between 
$1.23 and $7.18 per *“ bushel of 
oranges, grapefruit, tangerines, and 
tangelos. Therefore, the estimated 
assessment revenue for the 2005-06 
fiscal period as a percentage of total 


: 4 
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grower revenue could range between .11 
and .65 percent. 

This action continues in effect the 
action that increased the assessment 

obligation imposed on handlers. While 
assessments impose some additional 
costs on handlers, the costs are minimal 
and uniform on all handlers. Some of 
the additional costs may be passed on 
to producers. However, these costs are 
offset by the benefits derived by the 
operation of the marketing order. 

In addition, the Committee’s meeting 
was widely publicized throughout the 
Florida citrus industry and all interested 
persons were invited to attend the 
meeting and participate in Committee 
deliberations on all issues. Like all 
Committee meetings, the December 16, 
2005, meeting was a public meeting and 
all entities, both large and small, were 
able to express views on this issue. 

This action imposes no additional 
reporting or recordkeeping requirements 
on either small or large Florida citrus 
handlers. As with all Federal marketing 
order programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector. agencies. 

AMS is committed to compliance 
with the Government Paperwork 
Elimination Act (GPEA), which requires 
Government agencies in general to 
provide the public the option of 
submitting information or transacting 
business electronically to the maximum 
extent possible. 

USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 

An interim final rule concerning this 
action was published in the Federal 
Register on February 1, 2006 (71 FR 
5157). Copies of that rule were also 
mailed or sent via facsimile to all 
Florida citrus handlers. Finally, the 
interim final rule was made available 
through the Internet by USDA and the 
Office of the Federal Register. A 60-day 
comment period was provided for 
interested persons to respond to the 
interim final rule. The comment period 
ended on April 3, 2006, and no 
comments were received. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/ 

fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

- After consideration of all relevant 
material presented, including the 
information and recommendation 
submitted by the Committee and other 


available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. — 


List of Subjects in 7 CFR Part 905 


Grapefruit, Marketing agreements, 
Oranges, Reporting and recordkeeping 
requirements, Tangelos, Tangerines. 


PART 905—ORANGES, GRAPEFRUIT, 
TANGERINES, AND TANGELOS 
GROWN IN FLORIDA 


m Accordingly, the interim final rule 
amending 7 CFR part 905 which was 
published at 71 FR 5157 on February 1, 
2006, is adopted as a final rule without 
change. 

- Dated: May 9, 2006. 
Lloyd C. Day, 
Administrator, Agricultural Marketing 
Service. 
[FR Doc. 06-4440 Filed 5-11-06; 8:45 am] 
BILLING CODE 3410-02-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Citizenship and Immigration Services 


’ 8 CFR Parts 1 and 245 


[CIS No. 2387-06] 
[DHS Docket No. USCIS—2006-0010] 


RIN 1615-AB50 
DEPARTMENT OF JUSTICE 


Executive Office for Immigration 
Review 


8 CFR Parts 1001 and 1245 


[EOIR Docket No. 152; AG Order No. 2819— 
2006] 


RIN 1125-AA55 


Eligibility of Arriving Aliens in Removal 
Proceedings To Apply for Adjustment 
of Status and Jurisdiction To 
Adjudicate Applications for 
Adjustment of Status 


AGENCIES: U.S. Citizenship and 
Immigration Services, DHS; Executive 
Office for Immigration Review, DOJ. 
ACTION: Interim rules with request for 
comments. 


SUMMARY: The Secretary of Homeland 
Security and the Attorney General are 
amending their respective agencies’ 
regulations governing applications for 
adjustment of status filed by paroled 
arriving aliens seeking to become lawful 
permanent residents. The Secretary and 
the Attorney General are also amending 


the regulations to clarify when United - 
States Citizenship and Immigration 
Services, or the immigration judges and 


- the Board of Immigration Appeals of the 


Executive Office for Immigration 
Review, have jurisdiction to adjudicate 
applications for adjustment of status by 
such aliens. In addition, the Secretary. 
and the Attorney General are requesting 
comments on the possibility of adopting 
further proposals in the future to 


. structure the exercise of discretion in 


adjudicating these applications for 
adjustment of status. 

DATES: Effective date: These rules are 
effective May 12, 2006. 

Comment date: Comments may be 
submitted not later than June 12, 2006. 
ADDRESSES: You may submit comments, 
identified by DHS Docket No. DHS— 
2006-0010, by one of the following 
methods: 

e Federal eRulemaking Portal: hitp:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e Mail: Director, Regulatory 
Management Division, U.S. Citizenship 
and Immigration Services, Department 
of Homeland Security, 111 
Massachusetts Avenue, NW., 3rd Floor, 
Washington, DC 20529. To ensure 
proper handling, please reference DHS 
Docket No. USCIS—2006—0010 on your 
correspondence. This mailing address 
may also be used for paper, disk, or CD- 
ROM submissions. 

e Hand Delivery/Courier: Regulatory 
Management Division, U.S. Citizenship 
and Immigration Services, Department 
of Homeland Security, 111 
Massachusetts Avenue, NW., 3rd Floor, 
Washington, DC 20529. Contact 
Telephone Number (202) 272-8377. 
FOR FURTHER INFORMATION CONTACT: 
Regarding amendment to 8 CFR parts 1 
and 245: Evan Franke, Litigation 
Coordination Counsel, Office of the 
Chief Counsel, U.S. Citizenship and 
Immigration Services, Department of 
Homeland Security, 20 Massachusetts 
Avenue, NW., Suite 4025, Washington, 
DC 20529, telephone (202) 272-1400 
(not a toll free call): 

Regarding amendments to 8 CFR part 
1001 and 1245: MaryBeth Keller, 
General Counsel, Executive Office for 
Immigration Review, 5107 Leesburg 
Pike, Suite 2600, Falls Church, Virginia 
22041; telephone (703) 305-0470 (not a 
toll free call). 


SUPPLEMENTARY INFORMATION: 
I. Public Participation 


Interested persons are invited to 
participate in this rulemaking by - 
submitting written data, views, or 
arguments on all aspects of these rules. 
Comments that will provide the most 


* 
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assistance to the Department of 
Homeland Security and the Department 
of Justice will reference a specific 
portion of the rules, explain the reason 
for any recommended change, and : 
include data, information, or authority 
that support such recommended change. 
In addition to the spe..ific provisions of 
the rules, the Depart: ents request 
comments on wheth«r the Secretary and - 
the Attorney Genera! should adopt any 
presumptions or res{rictions on the 
exercise of discreticsn as discussed in 
Part IV of the SUPPLEMENTARY 
INFORMATION. As a convenience to the 
general public ang to the agencies, the 
Department of Homeland Security will 
receive all commynts on behalf of both 
agencies, and all omments will be 
considered by thi; appropriate agency. 
See ADDRESSES for information on 
how to submit ci//mments. 

Instructions: A\l submissions received 
must include the agency name and DHS 
Docket No. USC]S—2006-0010. All 
comments received will be posted 
without change to http:// 
www.regulations.gov, including any 
personal information provided. . 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
www.regulations.gov. Submitted 
comments may also be inspected at the 
Regulatory Management Division, U.S. 
Citizenship and Immigration Services, 
Department of Homeland Security, 111 
Massachusetts Avenue, NW., 3rd Floor, 
Washington, DC 20529. To make an 
appointment, please contact the 
Regulatory Management Division at 
(202) 272-8377. 


Il. Statutory and Regulatory 
Background 
‘A. Adjustment of Status 


Section 245 of the Immigration and . 
Nationality Act (INA or Act), 8 
U.S.C.1255, authorizes the Secretary of 
Homeland Security (Secretary) and the 
Attorney General, in the exercise of 
discretion, to adjust an eligible alien’s 
status to that of an alien lawfully 
admjtted for permanent residence. 
Unless an alien qualifies for adjustment 
of status under section 245(i) of the Act, 
8 U.S.C. 1255(i), an alien seeking 
adjustment of status must generally 
show that he or she was inspected at a 
port-of-entry and either admitted or 
paroled into the United States. INA sec. 
245(a), 8 U.S.C. 1255(a). 

, As defined by section 101(a)(13)(A) of 
‘the Act, an alien is “admitted” ifan 
immigration inspector authorized the 
alien to enter the United States, after 
having determined on the basis of the 
alien’s inspection that the alien is 


“clearly and beyond doubt” entitled to 
admission. See INA 235(b)(2) and 


240(c)(2)(A), 8 U.S.C. 1225(b)(2) and 


1229a(c)(2)(A) (applicant for admission 
must establish admissibility ‘‘clearly 
and beyond doubt”’). 

Alternatively, an alien may be 
permitted to physically enter the United 
States temporarily without having been 
admitted, a concept known as “parole.”’ 
Leng May Ma v. Barber, 357 U.S. 185, 


188-189 (1958), quoting Kaplan v. Tod, 


267 U.S. 228, 230 (1925). Although the 
term “‘parole’’ does have other meanings 
in common parlance, its meaning for 
this aspect of the immigration laws is 
controlled by statute. INA 212(d)(5)(A), 
8 U.S.C. 1182(d)(5)(A), gives the 
Secretary authority to parole from 
custody ‘‘any alien applying for 
admission” who would otherwise be 
detained until the Secretary resolves 
whether to admit or remove the alien. In 
order to exercise this authority, the 
Secretary must find, on a case-by-case 
basis, either that ‘‘urgent humanitarian 
reasons” justify the parole or that 
paroling the alien will yield a 
“significant public benefit.” Id. 
Although a paroled alien may be at large 
in the United States, parole, by 
definition, is not an “‘admission.” Id. 
See INA 101(a)(13)(B), 8 U.S.C. 
1101(a)(13)(B). Thus, the alien remains 
an applicant for admission throughout 
the period of the parole. Once the 
purpose of the parole has been served or 
if DHS determines for any other reason 
that parole is no longer appropriate, 
DHS may terminate the parole and 
return the alien to custody. Id.; cf. 8 CFR 
212.5(e) (including automatic 
termination of parole in certain 
circumstances). This parole authority is 
limited to DHS. An immigration judge 
has no authority to grant parole. 8 CFR 
1003.19(h)(2)(i)(B); 1212.5. 

Before the enactment of the Illegal 
Immigration Reform and Immigrant 
Responsibility Act of 1996 (IIRIRA), 
Public Law 104-208, Division C, 110 
Stat. 3009 (September 30, 1996), an 
alien who was subject to deportation 
proceedings (an‘alien who had already 
entered the United States) could file an 
adjustment of status application with 
the immigration judge. This avenue of 
relief, however, generally was not 
available to an alien placed in exclusion 
proceedings (an alien seeking to enter 
the United States) as an inadmissible 
alien, even if the alien had been paroled 
from custody under section 212(d)(5)(A) 
of the Act. See Matter of Manneh, 16 
I&N Dec. 272 (BIA 1977) (immigration 
judge lacked jurisdiction over paroled 
alien’s adjustment application). The 

former Immigration and Naturalization 
Service (INS) generally had exclusive 


jurisdiction over an adjustment of status 
application filed by a paroled alien in 
exclusion proceedings and the alien was 
not able to file or renew the application 
before an immigration judge. Id. Thus, 
an alien in deportation proceedings 
(who had entered the United States), if 
eligible, could obtain adjustment of 
status as relief from deportation, but an 
alien in exclusion proceedings (who 
was seeking to enter the United States) 
generally could not obtain adjustment of 
status from an immigration judge. The 
only exception was for aliens who had 
applied for adjustment of status while in 
the United States, traveled abroad and 
returned pursuant to a grant of advance 
parole, and then had their adjustment 
applications denied by INS; such aliens 
could renew their applications before an 
immigration judge in the resulting 
exclusion proceeding. See 8 CFR 
245.2(a) (1995); cf. Matter of Castro- 
Padron, 21 I&N Dec. 379,380 (BIA 1996) 
(describing exception to general 
jurisdictional bar to adjustment by 
immigration judge in exclusion 
proceedings).1 

IIRIRA replaced the former 
deportation and exclusion proceedings 
with a single “removal” proceeding. 
Whether an alien has been admitted or 
is seeking admission is still a relevant 
distinction. If the alien is seeking 
admission, the alien is charged in 
removal proceedings as an inadmissible 
alien under section 212 of the Act, 8 
U.S.C. 1182. If the alien has been 
admitted, the alien is charged in 
removal proceedings as a deportable 


1 “Advance parole” is the determination of an 
appropriate DHS officer that DHS should agree to 
the exercise of the parole authority under section 
212(d)(5)(A) of the Act before the alien’s actual - 
arrival at a port-of-entry. The actual decision to 
parole, however, is made at the port-of-entry. Since 
any grant of parole may be revoked, 8 CFR 212.5(e), 
a decision authorizing advance parole does not 
preclude denying parole when the alien actually 
arrives at a port-of-entry, should DHS determine 
that parole is no longer warranted. 

* One long-standing use of advance parole has been 
to provide a means for applicants for adjustment of 
status to be able to leave the country briefly and 
return without abandoning their applications for 
adjustment. In general, an alien’s departure from 
the United States while an application for relief is 
pending has the effect of automatically withdrawing 
the application, but aliens who are granted advance 
permission to be paroled into the United States 
upon their return are still able to pursue their 
previously filed application after they return. 50 FR 
23959 (June 7, 1985). If their application for 
adjustment of status was denied, those aliens would 
have been subject to exclusion, as opposed to 
deportation, proceedings. Id. Accordingly, in order 
to preserve the ability of such aliens to pursue their 
previously filed applications for adjustment of 
status, the regulations allowed aliens in this very . 
narrow situation to be able to renew an application 
for adjustment of status before an immigration judge 
in exclusion proceedings. See 51 FR 7431 (March 

4, 1986); 8 CFR 245.2(a). 
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alien under section 237 of the Act, 8 
U.S:G.1227. 

Implementing IIRIRA, the Attorney 
General sought to continue the 
traditional rule that an applicant for 
admission who has been placed in 
proceedings before an immigration 
judge, generally, may not seek 
adjustment of status as a form of relief 
from removal. See 62 FR 10312 (March 
6, 1997). The Attorney General 
established a final rule, currently 
codified in 8 CFR 245.1(c)(8) and 
1245.1(c)(8), that provided that an 
“arriving alien” placed in removal . 
proceedings was not eligible for 
adjustment of status. See 62 FR 444, 452 
(January 3, 1997) (proposed rule); 62 FR 
10312, 10326—27 (March 6, 1997) 
(interim rule); see also 8.CFR 1.1(q) 
(defining “arriving alien,” in relevant 
part, as “an applicant for admission 
coming or attempting to come into the 

‘United States at a port-of-entry” and 
providing, with limited exceptions, that 
“{ajn arriving alien remains such even 
if paroled pursuant to section 212(d)(5) 
of the Act”). The Department of Justice 
believed that 8 CFR 245.1(c)(8) 
“‘promote[d] the Department’s objective 
of taking steps to preserve the integrity 
of the visa issuance process * * *.” 62 
FR at 10306. . 


B. Litigation Under the Regulations 


After the regulations were published, 
the Government relied upon those 
regulations for a number of years before 
any challenge. In recent years, however, 
the regulations at 8 CFR 245.1(c)(8) and 
1245.1(c)(8) have been the subject of 
litigation and have resulted in an 
intercircuit conflict. Several courts of 
appeals have held that the regulations, 
as applied to paroled aliens, are 
impermissible in view of the statutory 
language at section 245(a) of the Act, 8 
U.S.C. 1255(a), allowing for an 
application for discretionary adjustment 
of status by any alien who was 
“inspected and admitted or paroled” 
(emphasis added). See Scheerer v. U.S. 
Atty. Gen., —— F.3d ——, 2006 WL 
947680 (11th Cir. April 13, 2006); Bona 
v. Gonzales, 425 F.3d 663 (9th Cir. 
2005); Zheng v. Gonzales, 422 F.3d 98 
(3d Cir. 2005); Succar v. Ashcroft, 394 
F.3d 8 (1st Cir. 2005). j 

The United States Courts of Appeals 
for the Fifth and Eighth Circuits, on the 
other hand, have rejected similar 
challenges to the regulations, holding 
that the regulations—even as applied to 
arriving aliens seeking adjustment of 
status in removal proceedings who were 
paroled into the United States— 
constituted a valid exercise of the 
Secretary of Homeland Security’s and 
the Attorney General’s respective 


discretionary authority to grant or deny 
adjustment of status. See Momin v. 
Gonzales, ——F.3d ——, 2006 WL 
1075235 (5th Cir. April 24, 2006) 
(concluding that the “Attorney General 
did not act arbitrarily, capriciously, or 
manifestly contrary to the statute in 
opting to decline to exercise his 
discretion favorably for parolees that are 
subject to removal proceedings.”’); 
Mouelle v. Gonzales, 416 F.3d 923 (8th 
Cir.), petition for reh’g en banc denied 
(2005), petition for cert. filed. No. 
1092 (February 23, 2006). Cf. Lopez v. 
Davis, 531 U.S. 230, 243-44 (2001) 
(“Even if a statutory scheme requires 
individualized determinations, which 
this scheme does not, the decisionmaker 
has the authority to rely on rulemaking 
to resolve certain issues of general 
applicability unless Congress clearly 
expresses an intent to withhold that 
authority * * *. [C]ase-by-case 
decisionmaking in thousands of cases 
each year, * * * could invite 
favoritism, disunity, and 
inconsistency.’’) (citations and 
quotations omitted); Fook Hong Mak v. 
INS, 435 F.2d 728, 730 (2d Cir. 1970) 
(concluding with regard to section 
245(a) of the Act, ‘‘We are unable to 
understand why there should be any 
general principle forbidding an 
administrator, vested with discretionary 
power, to determine by appropriate 
rulemaking that he will not use it in 
favor’ of a particular class on a case-by- 
case basis.’’). 


Ill. Amendments to the Regulations 


A. Acquiescence and Regulatory 
Amendment 


The Departments recognize that the 
conflicting court of appeals decisions 
addressing the validity of 8 CFR 
245.1(c)(8) and 1245.1(c)(8) will result 
in inconsistent application of the 
adjustment of status laws. Not 
infrequently, amendment of applicable 
regulations provides a more appropriate 
disposition of such an intercircuit 
conflict than continued review of the 
cases pending before the courts. See, 
e.g., Bell v. Wolfish, 441 U.S. 520, 549— 
52 (1979) (amendment of Bureau of 
Prisons regulations while constitutional 
challenge to prior regulations pending 
in Supreme Court); see also Smiley v. 
Citibank (South Dakota), N.A., 517 U.S. 
735 (1996) (amendment to the 
regulations interpreting ‘‘interest”’ as 
used in the National Bank Act while the 
issue of what constituted such 
“‘interest’”’ was in litigation). “That it 
was litigation that disclosed the need for 
the regulation is irrelevant.” Smiley, 517 
U.S. at 741. The exercise of authority 
granted to make rules pending litigation 


- 


is a longstanding practice that is 
warranted here to avoid inconsisterit 
application of the adjustment of status 
laws depending upon the geographic 
location of the applicant..See National 
Mining Ass’n v. Department of Labor, 
292 F.3d 849, 873 (D.C. Cir. 2002) (“[N]o 
authority supports the proposition that. 
a rule is arbitrary and capricious merely 
because it abrogates a circuit court 
decision. Quite to the contrary, 
‘regulations promulgated to clarify 
disputed interpretations of a regulation 
are to be encouraged. Tidying-up a 
conflict in the circuits with a clarifying 
regulation permits a nationally uniform 
rule without the need for the Supreme 
Court to essay the meaning of every 
debatable regulation.’ ’”’) (quoting Pope 
v. Shalala, 998 F.2d 473, 486 (7th Cir. 
1993)). 

With this in mind, the Secretary and 
the Attorney General have undertaken 
to resolve the conflict through 
rulemaking by removing 8 CFR 
245.1(c)(8) and 1245.1(c)(8) rather than 
continue to litigate their validity. On 
balance, given continuing uncertainty, of 
the controlling judicial precedent, the 
Attorney General and Secretary 
conclude that having rules that apply 
nationwide is preferable to continuing 
to litigate the validity of 8 CFR 
245.1(c)(8) and 1245.1(c)(8). 
B. Jurisdictional Clarity ' 

In addition, the SecretaryEnd the 
Attorney General are amending the 
regulations to make clear which 
Departmental component has 
jurisdiction to adjudicate adjustment 
applications for arriving aliens who 
have been paroled and placed in 
removal proceedings.” In general, these 
limited numbers of cases will be 
adjudicated only by U.S. Citizenship 
and Immigration Services (USCIS), a 
component of DHS. 

With only one narrow exception, 
arriving aliens will not be able to submit 
or renew applications for adjustment of 
status in removal proceedings. This 
result is consistent with current 


2 The existing DHS regulatory provision at 8 CFR 
245.2(a)(1) (and the identical language in the 
current Executive Office for Immigration Review 
(EOIR) regulations at 8 CFR 1245.2(a)(1)), predates 
the enactment of the Homeland Security Act, which 
transferred the responsibilities of the former INS to 
the Department of Homeland Security while 
retaining EOIR under the authority of the Attorney 
General. See INA 103(a), (g), 8 U.S.C. 1103(a)(g); 6 
U.S.C. 275, 291, 521. Accordingly, the current 
regulatory language combines provisions relating to 
the jurisdiction of USCIS as well as provisions 
relating to the jurisdiction of the immigration 
judges. As amended by this rule, section 245.2(a)(1) 
will now be focused on the jurisdiction of USCIS, 
while provisions relating to the authority of the 
immigration judges will be codified in section 
1245.2(a)(1). 
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practice, under longstanding regulations 
limiting the jurisdiction of the 
immigration judges in this context. 8 
CFR 1245.2(a)(2), (5)(ii). Cf. Jiang v. 
Gonzales, 425 F.3d 649, 653 (9th Cir. 
2005) (noting that section 1245.2(a)(2) is 
not inconsistent with section 245(a) of 
the Act because the rule does not limit 
the alien’s ability to apply to USCIS for 
adjustment of status); Bona, 425 F.3d at 
671 n.8. However, these rules retain the 
narrow existing exception for an alien 
wha leaves the United States while an 
adjustment application is pending with 
USCIS, and then returns under a grant 
of advance parole; if DHS places such 
an alien in removal proceedings, the 
immigration judge would have 
jurisdiction to adjudicate the alien’s 
renewed adjustment application if that 
application has been denied by USCIS. 

Note, however, that section 209 of the 
Act, 8 U.S.C. 1159, provides a separate 
procedure for the adjustment of status of 
an alien admitted as a refugee or an 
alien granted asylum to the status of an 
alien lawfully admitted for permanent 
residence. This interim rule has no 
effect on the ability of a refugee or 
asylee to seek adjustment of status 
under section 209 of the Act in removal 
proceedings. See 8 CFR parts 209, 1209 
(adjustment of status of refugees and 
aliens granted asylum); see also Matter 
of K-A-, 23 I&N Dec. 661 (BIA 2004) 
(adjustment of status of asylees); Matter 
of H-N-, 22 ¥&N Dec. 1039 (BIA 1999) 
(adjustment of status of refugees). Nor 
does this interim rule limit an arriving 
alien’s ability to seek asylum before an 
immigration judge, as permitted under 8 
CFR parts 208 and 1208. 

To accomplish these changes, the 
Secretary is amending section 
245.2(a)(1) of the DHS regulations, and 
the Attorney General is amending 
section 1245.2(a)(1) of the EOIR 
regulations. 

C. Definition of “Arriving Alien”’ 

Finally, these rules make a technical 
correction to the definition in 8 CFR 
1.1(q) and 1001.1(q) of ‘‘arriving alien.” 
On April 30, 1998, the former INS 
published in the Federal Register, 63 FR 
19382, an interim rule (‘‘1998 interim 
rule”) that was intended to make clear 
that certain parolees, as a matter of 
policy, would not be subject to 
expedited removal. This exception 
applies to aliens paroled before April 1, 
1997, and to any alien paroled after that 
date based on a grant of advance parole 
that the alien applied for and obtained 
in the United States prior to the alien’s 

departure from and return to the United 
States. The 1998 interim rule indicates 
that these aliens are not “considered 

* * * arriving alien{s] for purposes of. 


section 235(b)(1)(A)(i) of the Act.” The 
way this exception is expressed is 
confusing because these aliens are 
arriving aliens for other purposes. For. 
example, if placed in removal 
proceedings, they would be charged as 
inadmissible applicants for admission, 
not as deportable aliens. These rules 
retain the principle of the 1998 interim 
rule. Amended section 1.1(q) and 
section 1001.1(q), however, state that 
principle more simply by clearly 
indicating that such aliens are arriving 


‘aliens for all purposes under the Act, 


except for purposes of section 
235(b)(1)(A)(i) of the Act. 


D. Independent Adoption of 
Coordinated Rulemaking 


The Secretary of Homeland Security 
is amending the regulations of the 
Department of Homeland Security to 
permit USCIS to exercise discretion to 
grant applications for adjustment of 
status to that of a lawful permanent 
resident by aliens who have been 
paroled into the United States and who 
have been placed in removal 
proceedings. The Secretary is exercising 
his authority under sections 103 and 
245 of the Act (8 U.S.C. 1103, 1255) and 
the Homeland Security Act of 2002, 
Public Law 107-296, § 101(b)(1)(D), 


- 102(a), (e), 116 Stat. 2142-3 (November 


25, 2002) (6 U.S.C. 111(b)(1)(D), 
112(a)(e)). The Attorney General is 
amending the regulations of the 
Department of Justice to permit 
immigration judges and the Board of . 
Immigration Appeals to adjudicate 
renewed applications for adjustment of 
status to that of a lawful permanent 
resident that have been denied by 
USCIS for aliens previously granted 
advance parole to return to the United 
States and who are thereafter placed in 
removal proceedings. The Attorney 
General is exercising his authority 
under sections 103 and 245 of the Act 
(8 U.S.C. 1103, 1255) and 28 U.S.C. 509, 
510. 

The amendments made by these rules 
are applicable to all cases pending 
administrative or judicial review on or 
after May 12, 2006. 


IV. Additional Rulemaking Provisions 
Being Considered 


In addition to the regulatory changes 
made in these interim rules, the 
Secretary and the Attorney General are 
considering whether to amend the 
existing rules to codify specific 
regulatory limitations on the exercise of 
discretion or a presumption against 
favorably exercising discretion in 
a final rule. 

The immigrant visa process remains 
the proper means for an alien to seek 


admission to the United States as an 
immigrant, i.e., a lawful permanent 
resident. See, e.g., Jain v. INS, 612 F.2d 
683, 688-89 (2d Cir. 1979); Ameeriar v. 
INS, 438 F.2d 1028, 1032-33 (3d Cir. 
1971); Santos v. INS, 375 F.2d 262, 264 
(9th Cir. 1967). This longstanding view 
remains relevant in adjudicating 
adjustment applications for paroled 
aliens in removal proceedings. The chief 
objective of 8 CFR 245.1(c)(8) was to 
preserve the integrity of the 
nonimmigrant and immigrant visa 
issuance processes. See 62 FR at 10326— 
27. 

In particular, existing BIA decisions 
and court decisions note that 
adjustment of status is a discretionary 
benefit that will require a strong 
showing of favorable equities to warrant 
its being granted if certain other adverse 
factors are present. See Matter of Arai, 
13 I&N Dec. 494 (BIA 1970) (requiring 
a showing of unusual or outstanding 
equities is appropriate to the exercise of 
discretion if the case presents 
significant adverse factors that weigh 
against a favorable exercise of 
discretion). For example, evidence of a 
preconceived intent to remain in the 
United States as an immigrant when the 
alien sought admission as a” 
nonimmigrant or otherwise 


‘ circumvented the normal consular 


immigrant visa issuance process is a 
serious adverse factor. Von Pervieux v. 
INS, 572 F.2d 114, 118 (3d Cir. 1978); 
Jain, 612 F.2d at 688-89; Ameeriar, 438 
F.2d at 1032-33; Matter of Ibrahim, 18 
I&N Dec. 55 (BIA 1981); see also Putrus - 
v. Montgomery, 555 F. Supp 452, 454— 
57 (E.D. Mich. 1982) (holding that INS 
district director did not abuse his 
discretion under section 245(a) of the 
INA in denying adjustment of status 
application of Iraqi aliens who boarded 
a plane in Jordan en route to Bahamas 
after stop in New York, and who 
deplaned in New York and refused to 
reboard, sought asylum, and were 
paroled for exclusion proceedings 
where evidence supported the director’s 
finding that aliens had preconceived 
intent to remain in United States « 
permanently at time they attempted 
entry, as part of overall scheme to 
circumvent the normal consular visa 
issuing process). 

These considerations remain relevant 
in determining whether a particular 
arriving alien who was paroled and 
thereafter placed in removal 
proceedings may adjust his or her 
status. For example, if the record shows 
that such an arriving alien had a 
preconceived intent to evade the 
consular process, this factor will weigh 
against allowing adjustment in such 
cases as well. Of course, in an 
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individual case, an alien may still argue, 

and the adjudicator may decide, that the 
favorable factors are sufficiently strong’ 
that the application should be approved 
in the exercise of discretion. See, e.g., 
Matter of Battista, 19 I&N Dec. 484 (BIA 
1987) (sufficiently strong equities can 

. justify granting adjustment of status, 
even where the alien is found to have 
had a preconceived intent to remain in 
the United States as an immigrant). 

As noted above, existing caselaw . 
standards relating to the exercise of 
discretion provide that when certain 
adverse factors are present, a showing of 
unusual or outstanding equities 
supports, but does not compel, a 
favorable exercise of discretion; rather, 
absent such equities, adjustment of 
status will not be granted in the exercise 
of discretion. Under existing caselaw, an 
arriving alien’s application for 
adjustment of status may be denied as 
a matter of discretion where adverse 
considerations, including 
circumvention of the consular process 
for immigrant visas, are preponderant. 
Further, rules concerning the manner in 
which discretion would be exercised 
would serve the same purpose of 
preserving the integrity of the 
nonimmigrant and immigrant visa 
issuance processes. The ordinary costs 
and delays resulting from consular 
processing, by themselves, would not 
constitute unusual or outstanding 

equities. 

Accordingly, the Secretary and the 
Attorney General are soliciting public 
comment on whether the regulations 
should be amended to structure the 
exercise of discretion further. In 
particular, we welcome comments on 
the following questions: 

Should the fact that an application for 
adjustment of status is filed by an 
arriving alien—who generally could 
have and should have sought and 
obtained an immigrant visa from a 
consular officer abroad, rather than 
arriving at a port*of-entry as a putative 
nonimmigrant, or with otherwise- 
invalid or fraudulent documents—be 
formalized in the regulations as a 
significant adverse factor that may 
warrant denial of adjustment of status as 
a matter of discretion in the absence of 
unusual and outstanding countervailing 
equities that warrant adjustment of 
status? 

Should the fact that an arriving alien’s 
parole or advance parole has been 
terminated or revoked, whether before 
or after the alien filed his or her 
adjustment of status application, be 
formalized in the regulations as a 
significant adverse factor that may 
warrant denial of adjustment of status as 

‘a matter of discretion, unless the alien 


establishes unusual or outstanding 
countervailing equities that warrant 
adjustment of status? 

Should the regulations be amended to 
adopt a presumption in the final rule 
against a favorable exercise of discretion 
if specific factors exist, or by 
determining that certain classes of 
aliens should not favorably receive an 
exercise of discretion? Other alternative 
formulations will also be considered. 

In addition, the Secretary and the 


- Attorney General also are interested in 


receiving public comment on whether 
the regulations should be amended to 
provide additional regulatory guidance 
on when the immigration judges and the 
BIA should exercise discretion to grant 
or deny a continuance for arriving aliens 
in removal proceedings who have filed 
an application for adjustment of status 
which remains pending with USCIS. 
While noting that it will ordinarily be 
appropriate for an immigration judge to 
exercise his or her discretion favorably 
to grant a continuance or motion to 
reopen in the case of an alien who has 
submitted a prima facie approvable visa 
petition and adjustment application in 
the course of a deportation hearing, the 
BIA has recognized that this is not an 
inflexible rule and that an immigration 
judge has discretion in an appropriate 
case to deny a continuance even if the 
alien is the beneficiary of a visa petition 
or labor certification that, if approved, 
could render the alien eligible for 
adjustment of status. Matter of Garcia, 
16 I&N Dec. 653, 657 (BIA 1978) (‘It 
clearly would not be an abuse of 
discretion for the immigration judge to 
summarily deny a request for a 
continuance * * * upon his 
determination that the visa petition is 
frivolous or that the adjustment 
application would be denied on 
statutory grounds or in the exercise of 
discretion notwithstanding the approval 
of the petition.”’), modified on other 
grounds by Matter of Arthur, 20 1&N 
Dec. 475 (BIA 1992), and Matter of 
Velarde, 23 I&N Dec. 253 (BIA 2002). 
The courts of appeals also have 
addressed some of the issues pertaining 
to the discretionary decision to grant or 
deny a continuance in this 
circumstance, see, e.g., Morgan v. 
Gonzales, 2006 U.S. App. LEXIS 10044 
(2d Cir. April 20, 2006) (holding that it 
was not an abuse of discretion for an 
immigration judge to deny a 
continuance under the circumstances 
presented in the case); Benslimane v. 
Gonzales, 430 F.3d 828 (7th Cir. 2005) 
(holding that it was an abuse of 
discretion to deny a continuance where 
the alien had complied with all the 
requirements for adjustment of status 
and was merely waiting action on his 


firearm 


wife’s visa petition); Pede v. Gonzales, 
442 F.3d 570 (7th Cir. 2006) 
(distinguishing Benslimane and holding 
that it was acceptable for an 
immigration judge to deny a 
continuance when there was no hope 
that the adjustment application would 
be granted); Hassan v. INS, 110 F.3d 490 
(7th Cir. 1997) (underscoring that Matter 
of Garcia did not “establish an i 
inflexible rule” requiring a 
continuance). 

Accordingly, the Secretary and the 
Attorney General are soliciting 
comments on the standards for the 
granting of continuances to arriving 
aliens in removal proceedings while 
applications for adjustment of status are 
pending with USCIS. In particular, we 
are interested in comments regarding 
the following questions: 

Should the regulations be amended to 
provide limitations on the exercise of 
discretion in granting continuances 
when an arriving alien’s application for 
adjustment of status is pending with 
USCIS, for example (1) by providing 
that the pendency of application for 
adjustment of status filed by an arriving 
alien with USCIS does not require the 
granting of a continuance; (2) by 
establishing a rebuttable presumption 
against granting a continuance in this 
situation; or (3) by defining limited 
circumstances in which a continuance 
would be granted? 

As a general proposition, the 
Secretary and the Attorney General may 
use rulemaking to limit the exercise of 
discretion to grant forms of relief to 
those aliens who have attempted to 
evade the consular visa process by 
seeking parole into the United States 
and then applying for adjustment of 
status. The Supreme Court has 
recognized that an agency head “has the 
authority to rely on rulemaking to 
resolve certain issues of general 
applicability unless Congress clearly 
expresses an intent to withhold that 
authority.” Lopez v. Davis, 531 U.S. at 
244 (quoting American Hosp. Ass’n v. 
NLBEB, 499 U.S. 606, 612 (1991)); see 


-alse Yang v. INS, 79 F.3d 932, 936 (9th 


Cir. 1996). Specifically, in Lopez the 
Supreme Court upheld a Federal Bureau 
of Prisons rule that “categorically denies 
early release to prisoners whose current 
offense is a felony attended by ‘the 
carrying, possession, or use of a 

’” against a challenge in which 
plaintiffs contended that denials of early 


_ release were required to be made on a 


case-by-case basis for each individual. 
531 U.S. at 231-232 (quoting 28 CFR 
550.58(a)(1)(vi)(B)). The Secretary and 
the Attorney General reserve the 
authority to make such a determination 
by rule and to make that determination 
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in a final rule on the basis of this public 
notice and request for comment. : 
In this specific instance, the Secretary 
and the Attorney General invite public 
comment on whether rules limiting the 
exercise of discretion or implementing a 
presumption against favorably 
exercising discretion should be 
established. The Secretary and the - 
_ Attorney General may exercise their 
respective discretions by rule to narrow 
the scope of discretion delegated to their 
respective subordinates in promulgating 
a final rule. In the meantime, USCIS, the 
immigration judges, and the BIA will 
continue to apply the discretionary 
factors in accordance with the general 
principles noted above, and guided by 
prior decisions. 


V. Regulatory Requirements 
A. Administrative Procedure Act 


The Secretary andthe Attorney 
General have authority to issue these 
rules as interim rules under the 
Administrative Procedure Act, with 
provision for post-promulgation public 
comments. See 5 U.S.C. 553. The 
Secretary and Attorney General find that 
good cause exists to remove 8 CFR 
245.1(c)(8) and 1245.1(c)(8) without 
notice and comment. See 5 U.S.C. 
553(b)(B) (notice and comment ~ 
requirements not applicable in 
circumstances in which “notice and 

- public procedure thereon are 
impracticable, unnecessary, or contrary 
to the public interest’’). These 
regulations have been invalidated by 
four federal appellate courts in 
decisions concluding that the 
regulations are inconsistent with section 
245 of the Immigration and Nationality 
Act, 8 U.S.C. 1255. See Scheerer v. U.S. 
Atty. Gen., —— F.3d ——, 2006 WL 
947680 (11th Cir. April 13, 2006); 
Succar v. Ashcroft, 394 F.3d 8 (1st Cir. 
2005); Bona v. Gonzales, 425 F.3d 663 
(9th Cir. 2005); Zheng v. Gonzales, 422 
F.3d 98 (3d Cir. 2005). Recently, the 
Fifth and Eighth Circuits upheld the 
regulations. See Momin v. Gonzales, 
—— F.3d ——, 2006 WL 1075235 (5th 
Cir. April 24, 2006); Mouelle v. 
Gonzales, 416 F.3d 923 (8th Cir. 2005), 
petition for reh’g en banc denied (2005), 
petition for cert. filed No. 05-1092 
(February 23, 2006). This circuit split 
has engendered considerable confusion 
about the ongoing enforceability of the 
regulations, and it is decidedly in the 
public interest for the agencies _ . 
responsible for administering these 
regulations to end that confusion as 
soon as possible and thereby promote 
the consistent nationwide application of 
federal immigration law. Because the 
regulations are currently unenforceable 


_ in four circuits, covering 18 states, the 


only immediate way to provide the 
necessary finality and consistency is by 
repealing the regulations. Under these - 
circumstances, there is good cause for 
dispensing with notice and comment 
procedures. 

The revised 8 CFR 245.2(a)(1) and 8 
CFR 1245.2{a)(1)(i)-(ii) also are rules of 
agency practice and procedure and may 
be adopted without prior notice and 
comment. See 5 U.S.C. 553(b)(A). These 
provisions do not affect how the - 
Secretary’s or the Attorney General’s 
subordinates may rule on the merits of 
the factual and legal issues in any 
particular removal proceeding. Rather, 
these provisions merely clarify which 
Departmental component has 
jurisdiction to adjudicate adjustment 


_ applications for arriving aliens who 


have been paroled and placed in 
removal proceedings, consistent with 
current regulations and agency practice. 

Finally, the Secretary and the 
Attorney General find that the 
amendment to 8 CFR 1.1(q) and 
1001.1(q) are interpretive rules that may 
be issued without prior notice and 
comment. See 5 U.S.C. 553(b)(A). These 
amendments make no substantive 
change to the existing definition of 
“arriving alien,’ but only express the 
terms of that definition more clearly. 
See, e.g., Safari Aviation Inc. v. Garvey, 
300 F.3d 1144, 1151 (9th Cir. 2002) 
(“Interpretive rules are not subject to 
APA notice or comment provisions 
because they clarify or explain existing 
law or regulations in order to advise the 
public of the agency’s construction of 
the rules it administers.’’); Stuart-James 
Co., Inc. v. SEC, 857 F.2d 796, 801 (D.C. 
Cir. 1988) (notice and comment not 
required where the new rule is merely 
a “clarification or explanation of 
existing laws or regulations’) 

For all of the forégoing reasons, it is 
not necessary under the Administrative 
Procedure Act, 5 U.S.C. 553, to provide 
prior notice and comment before 
promulgating these interim final rules. 

The Secretary and the Attorney 
General also find that good cause exists 
to make these rules effective 
immediately upon publication. See 5 
U.S.C. 553(d). First, because removing 8 
CFR 245.1(c)(8) and 1245.1(c)(8) “grants 
or recognizes an exemption or relieves 
a restriction,” it is exempt from the 
APA’s general requirement that.a rule be 
published 30 days before its effective 
date. 5 U.S.C. 553(d)(1). Removing those 
regulations relieves the restrictions 
currently imposed on the ability of 
paroled aliens in removal proceedings 
to apply for adjustment of status. See, 
e.g., Independent:U.S. Tanker Owners 
Comm. v. Skinner, 884 F.2d 587, 591- 


_92 (D.C. Cir. 1989). In addition, for the 


reasons stated above with respect to the 
usual notice and comment 
requirements, there is good cause for 
this repeal to take effect immediately. 
The removal of 8 CFR 245.1(c)(8) and 8 
CFR 1245.1(c)(8) therefore is effective 
upon publication and is applicable to all 
cases pending administrative or judicial 
review on or after that date. 

Finally, the amendments to 8 CFR 


_1.1(q), 245.2(a)(1), 1001.1(q), 


1245.2(a)(1)(i), and 1245.2(a)(ii) simply 
clarify existing regulations without 
substantive change. This renders them 
“interpretive rules” that may take 
immediate effect under 5 U.S.C. 
553(d)(1). 
B. Regulatory Flexibility Act 

The Regulatory Flexibility Act (RFA) 
mandates that an agency conduct an 
RFA analysis when an agency is 
“required by section 553 * * *, or any 
other law, to publish general notice of 


_ proposed rule making for any proposed 


rule.” 5 U.S.C. 603(a). RFA analysis is 
not required when a rule is exempt from 
notice and comment rulemaking under 
5 U.S.C. 553(b). These rules are exempt 
from notice and comment rulemaking. 
Therefore, no RFA analysis under 5 
U.S.C. 603 is required for these rules. 


C. Unfunded Mandates Reform Act of 
1995 


These rules will not result in the 
expenditure by State, local and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
in any one year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the provisions 
of the Unfunded Mandates Reform Act 
of 1995. 


D. Small Business Regulatory 
Enforcement Fairness Act of 1996 


These rules are not major rules as * 
defined by section 251 of the Small 
Business Regulatory Enforcement Act of 
1996, 5 U.S.C. 804. These rules will not 
result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices; or 
significant adverse effects on 
competition, employment, investment, 
innovation, or on the ability of United 
States-based companies to compete with 
foreign-based companies in domestic 
and export markets. 


E. Executive Order 12866 (Regulatory 
Planning and Review) 

The DHS and DOJ consider these ~ 
rules to be a “‘significant regulatory 
action” under Executive Order 12866, 
section 3(f), Regulatory Planning and 


4 
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been submitted to the Office of 
Management and Budget for review. No 
cost-benefit analysis has been prepared, 
however, because these rules are not - 
“significant” for economic reasons. 
These rules will not have an annual 
effect on the economy of $100 million 
or more, nor will they have other 
adverse economic effects. 


F. Executive Order 13132 (Federalism) 


These rules will not have substantial 
direct effects on the States, on the 
relationship between the National 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with section 6 of Executive 
Order 13132, these rules do not have 
sufficient federalism implications to 
warrant preparation of a federalism 
summary impact statement. 


G. Executive Order 12988 (Civil Justice 
Reform) 


These rules have been prepared in 
accordance with the standards in 
sections 3(a) and 3(b)(2) of Executive 
Order 12988. 


H. Paperwork Reduction Act 


These rules do not create any 
information collection requirement. 


List of Subjects 
8 CFR Part 1 

Administrative practice and 
procedure; Immigration. 
8 CFR Part 245 

Aliens; Immigration; Reporting and 
recordkeeping requirements. 
8 CFR Part 1001 


Administrative practice and 
procedure; Immigration. 


8 CFR Part 1245 

Aliens; Immigration; Reporting and 
recordkeeping requirements. 
Department of Homeland 
8 CFR Chapter | 


= Accordingly, for the reasons stated in 
the joint preamble, and pursuant to my 
authority as Secretary of Homeland 
Security, chapter I of title 8, Code of 
Federal Regulations is amended as 
follows: 


PART 1—DEFINITIONS 


@ 1. The Authority citation for part 1 
- continues to read as follows: 
Authority: 8 U.S.C. 1101; 8 U.S.C. 1103; 5 


U.S.C. 301; Public Law 107-296, 116 Stat. 
2135 (6 U.S.C. 1 et seq.). 


Review. Accordingly, this regulation has m 2. Section 1.1(q) is amended by 
- revising the last sentence to read as 


follows: 
§1.1 Definitions. 
* * * * * 


(q)* * * Anarriving alien remains 
an arriving alien even if paroled 
pursuant to section 212(d)(5) of the Act, 
and even after any such parole is 
terminated or revoked. However, an 
arriving alien who was paroled into the 
United States before April 1, 1997, or 
who was paroled into the United States 
on or after April 1, 1997, pursuant to a 
grant of advance parole which the alien 
applied for and obtained in the United 
States prior to the alien’s departure from 
and return to the United States, will not 
be treated, solely by reason of that grant 
of parole, as an arriving alien under 
section 235(b)(1)(A)(i) of the Act. 


* * * * * 


PART 245—ADJUSTMENT OF STATUS 
TO THAT OF AN ALIEN LAWFULLY 
ADMITTED FOR PERMANENT 
RESIDENCE 


@ 3. The Authority citation for part 245 
continues to read as follows: 

Authority: 8 U.S.C. 1101, 1103, 1182, 1255, 
sec. 202, Pub. L. 105-100, 111 Stat 2160, 


2193; sec. 902, Pub. L. 105-277, 112 Stat. 
2681; 8 CFR part 2. 


§ 245.1 [Amended] 


@ 4. Section 245.1 is amended by: 

@ a. Removing paragraph (c)(8);-and 
w b. Redesignating paragraph (c)(9) as 
paragraph (c)(8). 

w 5. Section 245.2 is amended by 


revising paragraph (a)(1) to read as 
follow: 


§ 245.2 Application. 

(a) 

(1) Jurisdiction. USCIS has 
jurisdiction to adjudicate an application 
foradjustment of status filed by any 
alien, unless the immigration judge has 
jurisdiction to adjudicate the 
application under 8 CFR 1245.2(a)(1). 
* * * * * 

Dated: May 8, 2006. 
Michael Chertoff, 
Secretary of Homeland Security. 


Department of Justice 


8 CFR Chapter V 


. Accordingly, for the reasons stated in 


the joint preamble and pursuant to the 
authority vested in me as the Attorney 
General of the United States, chapter V 
of title 8 of the Code of Federal 
Regulations is amended as follows: 


PART 1001—DEFINITIONS 


= 1. The Authority citation for part 1001 
continues to read as follows: 
Authority: 8 U.S.C. 1101; 8 U.S.C. 1103. - 


@ 2. Section 1001.1(q) is amended by 
revising the last sentence to read as 
follows: 


§1001.1 Definitions. 
& * * * * 


(q)* * * An arriving alien remains 
an arriving alien even if paroled . 


. pursuant to section 212(d)(5) of the Act, 


and even after any such parole.is 
terminated or revoked. However, an 
arriving alien who was paroled into the 
United States before April 1, 1997, or 
who was paroled into the United States 
on or after April 1, 1997, pursuant to a 
grant of advance parole which the alien 
applied for and obtained in the United 
States prior to the alien’s departure from 
and return to the United States, will not 
be treated, solely by reason of that grant 
of parole, as an arriving alien under 
section 235(b)(1)(A)(i) of the Act. 


* * * * 


PART 1245—ADJUSTMENT OF 
STATUS TO THAT OF AN ALIEN 
LAWFULLY ADMITTED FOR 
PERMANENT RESIDENCE 


w 3. The Authority citation for part 1245 
continues to read as follows: 


Authority: 8 U.S.C. 1101, 1103, 1182, 1255, 
sec. 202, Pub. L. 105-100, 111 Stat 2160, 
2193; sec. 902, Pub. L. 105-277, 112 Stat. 
2681; 8 CFR part 2. 


§ 1245.1 [Amended] 


w 4. Section 1245.1 is amended by 

w a. Removing paragraph (c)(8); and 
@ b. Redesignating paragraph (c)(9) as 
paragraph (c)(8). 

w 5. Section 1245.2 is amended by 
revising paragraph (a)(1) to read as 
follows: 


§ 1245.2 Application. 

(a) General. 

(1) Jurisdiction. 

(i) In General. In the case in any alien 
who has been placed in deportation 
proceedings or in removal proceedings 
(other than as an arriving alien), the 
immigration judge hearing the 
proceeding has exclusive jurisdiction to 
adjudicate any application for 
adjustment of status the alien may file. 

(ii) Arriving Aliens. In the case of an 
arriving alien who is placed in removal 
proceedings, the immigration judge does 
not have jurisdiction to adjudicate any 
application for adjustment of status filed 
by the arriving alien unless: 

(A) The alien properly filed the 
application for adjustment of status with 
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USCIS while the arriving alien was in 
the United States; 

(B) The alien departed from and 
returned to the United States pursuant 
to the terms of a grant of advance parole 
to pursue the previously filed 
application for adjustment of status; 

(C) The application for adjustment of 
status was denied by USCIS; and 

(D) DHS placed the arriving alien in 
removal proceedings either upon the 
arriving alien’s return to the United 
States pursuant to the grant of advance 
parole or after USCIS denied the . 
application. 

Dated: May 8, 2006. 

Alberto R. Gonzales, 

Attorney General. 

[FR Doc. 06-4429 Filed 5-11-06; 8:45 am] 
BILLING CODE 4410-10-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006—23819; Directorate 
Identifier 2005—-NM-223—AD; Amendment 
39-14588; AD 2006-10-04] 


RIN 2120-AA64 


Airworthiness Directives; Boeing 
Model 747-200B, 747-—200C, 747-200F, 
747-300, 747-400, and 747SP Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Boeing Model 747-—200B, 747-200C, 
747-200F, 747-300, 747-400, and 
747SP series airplanes. This AD requires 
doing a detailed inspection of the left 
and right longeron extension fittings, 
and corrective action if necessary. This 
AD results from cracking found in the 
longeron extension fitting at body 
station 1480 due to accidental damage 
during production. We are issuing this 
AD to detect and correct cracking in the 
longeron extension fitting, which could 
result in rapid decompression of the 
airplane and possible in-flight breakup 
of the airplane fuselage. 

DATES: This AD becomes effective June 
16, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of a certain publication listed in the AD 
as of June 16, 2006. 

ADDRESSES: You may examine the AD 
docket on the Internet at http:// 


dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 
SW., Nassif Building, Room PL—401, 
Washington, DC. 

Contact Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124-2207, for service 
information identified in this AD. 


FOR FURTHER INFORMATION CONTACT: 
Nicholas Kusz, Aerospace Engineer, 
Airframe Branch, ANM-1208S, FAA, 
Seattle Aircraft Certification Office, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 917-6432; fax (425) 917-6590. 


SUPPLEMENTARY INFORMATION: 
Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 

Discussion 

The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to certain Boeing Model 747- 
200B, 747—200C, 747—200F, 747-300, 
747-400, and 747SP series airplanes. 
That NPRM was published in the 
Federal Register on February 8, 2006 
(71 FR 6400). That NPRM proposed to 
require doing a detailed inspection of 
the left and right longeron extension 
fittings, and corrective action if 
necessary. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the single comment 
received. The commenter, Boeing, 
supports the NPRM. 


Conclusion 


We have carefully reviewed the 
available data, including the comment 
received, and determined that air safety 
and the public interest require adopting 
the AD as proposed. 


Interim Action 


This AD is considered to be interim 
action. The inspection reports that are 
required by this AD will enable the FAA 
to obtain better insight into the nature, 
cause, and extent of the cracking. Once 
we have received the inspection reports, 


we may consider further rulemaking to 
include additional airplanes. 


Costs of Compliance 


There are about 126 airplanes of the 
affected design in the worldwide fleet. 
This AD affects about 25 airplanes of 
U.S. registry. The required inspection 
will take about 1 work hour per 
airplane, at an average labor rate of $65 
per work hour. Based on these figures, 
the estimated cost of the AD for U.S. 
operators is $1,625, or $65 per airplane. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 


We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 


because it addresses an unsafe condition 


that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 


For the reasons discussed above, I 
certify that this AD: 


(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 


(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 
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List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


@ Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701.. 


§39.13 [Amended] 

m 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 


2006-10-04 Boeing: Amendment 39-14588. 
Docket No. FAA—2006-—23819; 
Directorate Identifier 2005-NM-—223—AD. 


Effective Date 


(a) This AD becomes effective June 16, 
2006. 


Affected ADs 

(b) None. 
Applicability 

(c) This AD applies to Boeing Model 747- 
200B, 747—200C, 747—200F, 747-300, 747— 
400, and 747SP series airplanes, certificated 
in any category; as identified in Boeing Alert 


Service Bulletin 747-53A2515, dated October 
20, 2005. 


Unsafe Condition 


(d) This AD results from cracking found in 
the longeron extension fitting at body station 
1480 due to accidental damage during 
production. We are issuing this AD to detect 
and correct cracking in the longeron 
extension fitting, which could result in rapid 
decompression of the airplane and possible 
in-flight breakup of the airplane fuselage. 


Compliance 


(e) You are responsible for having th 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Detailed Inspection 


(f) At the applicable compliance time 
specified in paragraph (f)(1) or (f)(2) of this 
AD, do a detailed inspection of the left and 
right longeron extension fittings for damage, 
and before further flight do the corrective 
action if applicable, by accomplishing all the 
applicable actions specified in the 
Accomplishment Instructions of Boeing Alert 
Service Bulletin 747-53A2515, dated October 
20, 2005. 

Note 1: Boeing Alert Service Bulletin 747- 
53A2515, dated October 20, 2005, refers to 
Boeing Alert Service Bulletin 747-53A2390, 
dated July 31, 1997; or Revision 1, dated July 
6, 2000, as an additional source of service 


information for replacing a damaged 
longeron fitting with a new longeron 
extension fitting. 


(1) For airplanes that have accomplished 
the inspection of the splice area for cracking 
as specified in Boeing Alert Service Bulletin 
747-53A2390, dated July 31, 1997; or 
Revision 1, dated July 6, 2000: Inspect in 
accordance with paragraph (f) of this AD 
before the airplane has accumulated 10,000 
total flight cycles, or within 1,000 flight 
cycles after the effective date of this AD, 
whichever is later. 

(2) For airplanes that have not 
accomplished the inspection of the splice 
area for cracking as specified in Boeing Alert 
Service Bulletin 747-53A2390, dated July 31, 
1997; or Revision 1, dated July 6, 2000: 
Inspect in accordance with paragraph (f) of 
this AD before the airplane has accumulated 
10,000 total flight cycles, or within 250 flight 
cycles after the effective date of this AD, 
whichever is later. 

Reporting Requirement 

(g) If any damage is found to any longeron 
extension fitting during the inspection 
required by paragraph (f) of this AD: Submit 
a report of the findings of the inspection 
required by paragraph (f) of this AD to the 
Manager, Seattle Aircraft Certification Office 
(ACO), FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, Washington 
98055-4056; fax (425) 917-6590, at the 
applicable time specified in paragraph (g)(1) 
or (g)(2) of this AD. The report must include 
the airplane serial number and line number, 
identify the operator of the affected airplane, 
specify whether the cracking is within the 
limits given in the service bulletin, and 
specify if the cracking was found on the left 
or right or both longeron extension fittings. 
Under the provisions of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.), the Office of Management and Budget 
(OMB) has approved the information 
collection requirements contained in this AD 
and has assigned OMB Control Number 
2120-0056. 

(1) If the inspection was done on or after 
the effective date of this AD: Submit the 
report within 20 days after the inspection. 

(2) If the inspection was done prior to the 
effective date of this AD: Submit the report 
within 20 days after the effective date of this 

AD. 


Alternative Methods of Compliance 
(AMOCs) 


(h)(1) The Manager, Seattle ACO, has the 
authority to approve AMOCs for this AD, if 
requested in accordance with the procedures 
found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 

(3) An AMOC that provides an acceptable 
level of safety may be used for any repair 
required by this AD, if it is approved by an 
Authorized Representative for the Boeing 
Commercial Airplanes Delegation Option 
Authorization Organization who has been 
authorized by the Manager, Seattle ACO, to 


make those findings. For a repair method to 
be approved, the repair must meet the 
certification basis of the airplane, and the- 
approval must specifically refer to this AD. 


Material Incorporated by Reference 


(i) You must use Boeing Alert Service 
Bulletin 747-53A2515, dated October 20, 
2005, to perform the actions that are required 
by this AD, unless the AD specifies 
otherwise. The Director of the Federal 
Register approved the incorporation by 
reference of this document in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Contact Boeing Commercial Airplanes, P.O. 
Box 3707, Seattle, Washington 98124-2207, 
for a copy of this service information. You 
may review copies at the Docket Management 
Facility, U.S. Department of Transportation, 
400 Seventh Street SW., Room PL-401, 
Nassif Building, Washington, DC; on the 
Internet at http://dms.dot.gov; or at the 
National Archives and Records 
Administration (NARA). For information on 
the availability of this material at the NARA, 
call (202) 741-6030, or go to http:// 
www.archives.gov/federal_register/code_of_ 

federal_regulations/ibr_locations.html. 


Issued in Renton, Washington, on April 28, 
2006. 


Ali Bahrami, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 06-4210 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-—23936; Directorate 
Identifier 2005-NM-—215—-AD; Amendment 
39-14590; AD 2006—10—06] 


RIN 2120-AA64 


Airworthiness Directives; Bombardier 
Model CL-600—2B19 (Regional Jet 
Series 100 and 440) Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). . 


ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Bombardier Model CL-600—2B19 
(Regional Jet Series 100 and 440) 
airplanes. This AD requires an: 
inspection of the manufacturer’s date 
code on certain electrical relays to 
identify defective Leach TDH-series 
electrical relays and replacement of 
identified relays. This AD results from 
a report of defective electrical relays 
affecting emergency equipment. We are 
issuing this AD to prevent the 
malfunction of emergency equipment 
(the passenger oxygen system, the thrust 
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reverse control system, and the auxiliary 
power unit fire detection, warning, and 
extinguishing system) during an 
emergency. 

DATES: This AD becomes effective pom 
16, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of a certain publication listed in the AD 
as of June 16, 2006. 


ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 
SW., Nassif Building, Room PL-401, 
Washington, DC. 

Contact Bombardier, Inc., Canadair, 
Aerospace Group, P.O. Box 6087, 
Station Centre-ville, Montreal, Quebec 
H3C 3G9, Canada, for service 
information identified in this AD. 

‘FOR FURTHER INFORMATION CONTACT: 
Wing Chan, Aerospace Engineer, 
Systems and Flight Test Branch, ANE- 
172, FAA, New York Aircraft 
Certification Office, 1600 Stewart 
Avenue, suite 410, Westbury, New York 
11590; telephone (516) 228-7311; fax 
(516) 794-5531. 


SUPPLEMENTARY INFORMATION: 
Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at» 
the street address stated in the 
ADDRESSES section. 


Discussion 


The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to certain Bombardier Model CL— 
600-—2B19 (Regional Jet Series 100 and 
440) airplanes. That NPRM was 
published in the Federal Register on 
February 17, 2006 (71 FR 8547). That 
NPRM proposed to require an 
inspection of the manufacturer’s date 
code on certain electrical relays to 
identify defective Leach TDH-series 
electrical relays and replacement of - 
identified relays. 


ESTIMATED 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We received no 
comments on the NPRM or on the 
determination of the cost to the public. 


Clarification of Compliance Time — 
Specified in Paragraph (i) of the AD 
We have revised paragraph (i) of this 


AD to clarify that the replacement of 
identified electrical relays should be 


done prior to further flight followingthe . 


the AD. 


Conclusion 


inspection required by paragraph (g) of 


We have carefully reviewed the 
available data and determined that air 
safety and the public interest require 
adopting the AD with the change 
described previously. We have 
determined that this change will neither 
increase the economic burden on any 
operator nor increase the scope of the 
AD. 


Costs of Compliance 


The following table provides the 
estimated costs for U.S. operators to 
comply with this AD. 


Number of 


Work 
hours 


Average 
labor rate 
per hour 


U.S.-reg- 
istered air- 
planes 


Fleet cost 


Inspection of Part A relays 


inspection of Part B relays 


Inspection of Part C relays 


Inspection of Part D relays 


Inspection of Part E relays 


Total for inspection of all relays 


753 
753 
753 
753 
753 


$293,670 
293,670 
97,890 
293,670 
293,670 


753 1,272,570 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 


air commerce by prescribing regulations - 


for practices, methods, and procedures 
the Administrator finds necessary for 

_ safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 


that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979); and 


(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


Acti Cosi per 
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PART 39—AIRWORTHINESS. 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


m 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 

2006-10-06 Bombardier, Inc. (Formerly 
Canadair): Amendment 39-14590. 
Docket No. FAA—2006-—23936; 
Directorate Identifier 2005-NM-—215—AD. 


Effective Date 


(a) This AD becomes effective June 16, 
2006. 


Affected ADs 

(b) None. 
Applicability 

(c) This AD applies to Bombardier Model 
CL-600-—2B19 (Regional Jet Series 100 and 


440) airplanes, certificated in any category, 
serial numbers (S/N) 7003 and subsequent. © 


Unsafe Condition 


(d) This AD results from a report of 
defective electrical relays affecting 
emergency equipment. We are issuing this 
AD to prevent the malfunction of emergency 
equipment (the passenger oxygen system, the 
thrust reverse control system, and the 
auxiliary power unit (APU) fire detection, 
warning, and extinguishing system) during 
an emergency. 

Compliance 

(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless.the 
actions have already been done. 


Service Bulletin References 
(f) The term “‘service bulletin,” as used in 


.this AD, means the Accomplishment 


Instructions of Parts A through E of 
Bombardier Service Bulletin 601R-24—118, 
Revision A, dated August 8, 2005. 

Relay Inspection 


(g) Within 5,500 flight hours or 36 months 
after the effective date of this AD, whichever 


- is first: Do an inspection of the 


manufacturer’s date code on the K4WQ, 
K5WQ, K3QA, K4QA, K4WG, K1CN, and 
K2CN electrical relays, in accordance with 
the service bulletin, except as provided by 
paragraph (h) of this AD. 


Alternative to Relay Inspection for Certain 
Airplanes 


(h) For airplanes having S/Ns 7003 through 
7363 inclusive, and 7889 and subsequent, 
which were not manufactured with the 
subject Leach TDH-series relays installed: A. 
review of the airplane maintenance records is 
acceptable in lieu of the inspection of the 
manufacturer’s date code on the K4WQ, 
K5WQ, K3QA, K4QA, K4WG, K1CN, and 
K2CN electrical relays, if the manufacturer’s 


date code can be conclusively determined 
from that review. 


Replacement of Identified Relays 


(i) Prior to further flight after the 
inspection in paragraph (g) of this AD: 
Replace any electrical relay having a 
manufacturer’s date code specified in 
paragraph 1.A., “Effectivity,” of the service 
bulletin that is identified during the 
inspection or maintenance records review 
specified in paragraph (g) or (h) of this AD 
with a serviceable relay, in accordance with 
the service bulletin. 


Inspections and Replacements According to 
Previous Issue of Service Bulletin 

(j) Inspecting and replacing the subject 
electrical relays is also acceptable for 
compliance with the requirements of 
paragraphs (g) and (i) of this AD, as 
applicable, if done before the effective date 
of this AD in accordance with 
Accomplishment Instructions of Parts A 
through E of Bombardier Service Bulletin 
601R-24—118, dated January 3, 2005. 


Parts Installation 


(k) As of the effective date of this AD, no 
person may install a Leach TDH-series 
K4WQ, K5WQ, K3QA, K4QA, K4WG, K1iCN, 
or K2CN relay with a manufacturer’s date 
code specified in paragraph 1.A., 
“Effectivity,” of Bombardier Service Bulletin 
601R-24—118, Revision A, dated August 8, 
2005, on any airplane. : 


Alternative Methods of Compliance 
(AMOCs) 


~ (1)(4) The Manager, New York Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this AD, if 
requested in accordance with the procedures 
found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 


Related Information 


(m) Canadian airworthiness directive CF- 
2005-35, dated September 1, 2005, also 
addresses the subject of this AD. 


Material Incorporated by Reference 


(n) You must use Bombardier Service 
Bulletin 601R-24—118, Revision A, dated 
August 8, 2005, to perform the actions that 
are required by this AD, unless the AD 
specifies otherwise. The Director of the 
Federal Register approved the incorporation 
by reference of this document in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 


' Contact Bombardier, Inc., Canadair, 


Aerospace Group, P.O. Box 6087, Station 
Centre-ville, Montreal, Quebec H3C 3G9, 
Canada, for a copy of this service 
information. You may review copies at the 
Docket Management Facility, U.S. 
Department of Transportation, 400 Seventh 
Street SW., Room PL-401, Nassif Building, 
Washington, DC; on the Internet at hitp:// 
dms.dot.gov; or at the National Archives and 
Records Administration (NARA). For 
information on the availability of this 


material at the NARA, call (202) 741-6030, 
or go to http://www.archives.gov/ 
federal_register/code_of_federal_regulations/ 
ibr_locations.html. 

Issued in Renton, Washington, on April 25, 
2006. 
Kalene C. Yanamura, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
{FR Doc. 06-4311 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2005-22919; Directorate 
identifier 2005-NM-—087—AD; Amendment 
39-—14582; AD 2006-09-11] 


RIN 2120-AA64 


Airworthiness Directives; Airbus Model 


A319-100, A320-200, A321--100, and 
A321-—200 Series Airplanes 


AGENCY: Federal Aviation 

Administration (FAA), Department of 
_ Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 


- Airbus Model A319-100, A320—200, 


A321-100, and A321-—200 series 
airplanes. This AD requires repetitive 
inspections for corrosion in the inside 
and outside lower walls of each type A, 
D, E, and F lavatory wall that has at least 
one wall-mounted cabin attendant seat, 
and related investigative and corrective 
actions if necessary. The repetitive 
inspections may be terminated by 
repairing the wall with composite 
material, or replacing the entire wall 
with a new wall made of composite 
material. This AD results from reports of 
corrosion in the lower part of the 
lavatory walls due to water ingress. We 
are issuing this AD to detect and correct 
corrosion and damage on the lower part 
of the lavatory walls, which could 
compromise the structural integrity of 
the cabin attendant seat attachments, 
and cause injury to the cabin attendants 
during a crash landing. 
DATES: This AD becomes effective June 
16, 2006. 

The Director of the Federal Register 
approved the incorporation by reference 
of certain publications listed in the AD 
as of June 16, 2006. 

ADDRESSES: You may examine the AD , 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street 
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SW., Nassif Building, Room PL=401, 
Washington, DC. 

Contact Airbus, 1 Rond’Point Maurice 
Bellonte, 31707 Blagnac Cedex, France, 
for service information identified in this 
AD. 

’ FOR FURTHER INFORMATION CONTACT: Tim 
Dulin, Aerospace Engineer, 
International Branch, ANM-—116, 
Transport Airplane Directorate, FAA, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 227-2141; fax (425) 227-1149. 
SUPPLEMENTARY INFORMATION: 


Examining the Docket 

You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 

_ between 9 a.m. and 5 p.m., Monday 

through Friday, except Federal holidays. 
The Docket Management Facility office 
(telephone (800) 647-5227) is located on 
the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 
Discussion 

The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that would 
apply to certain Airbus Model A319— 
100, A320—200, A321—100, and A321- 
200 series airplanes. That NPRM was 
published in the Federal Register on 
November 10, 2005 (70 FR 68384). That 
NPRM proposed to require repetitive 
inspections for corrosion in the inside 
and outside lower walls of each type A, 
D, E, and F lavatory wall that has at least 
one wall-mounted cabin attendant seat, 
and related investigative and corrective 
actions if necessary. 


Comments 


We provided the public the 
opportunity to participate in the 
development of this AD. We have 
considered the comments received. 


Request To Extend Compliance Time 
Based on Future Revision of French AD 


Airbus states that French 
airworthiness directive F-2005—046, 
dated March 16, 2005, which is the 
parallel airworthiness directive for this 
AD, will be revised to extend the 
repetitive inspection interval from 18. 
months to 20 months for airplanes on 
which no corrosion is found. 

We infer that Airbus requests that we 
revise the NPRM to extend the repetitive 
inspection interval. We disagree. Both 
the AD and the current French 
airworthiness directive require repeat 
inspections at the intervals defined in 
Airbus Service Bulletin A320—25-1365, 
dated February 18, 2005 (which is 


referenced as an appropriate source of- 
service information for accomplishing 
the actions proposed in the AD). If the 
French airworthiness directive and the 
Airbus service bulletins are revised in 
the future to reflect a changed repetitive 
inspection interval, we may consider 
further rulemaking. However, operators 
may request an extension of the 
compliance time as an alternative 
method of compliance in accordance 
with the procedures in paragraph (j) of 
this AD. No change to the AD is ; 
necessary in this regard. 


Request To Extend Compliance Time 
Based on Maintenance Schedule 


Northwest Airlines requests that we 
extend the compliance time for the 
initial inspection to match its L-check 
interval of 23 months with no flight- 
hour limitations. Northwest Airlines 
states that we did not provide 
justification in the NPRM for either the 
initial or repeat inspection intervals. — 
Northwest Airlines also notes that 
corrosion is typically a factor of 
calendar time, not flight hours. 
Northwest Airlines is convinced that an 
extension to 23 months with no flight- 
hour limitation on the initial 
inspections would provide an 
equivalent level of safety. Northwest 
Airlines states that this change to the 
compliance times would give operators 


enough time to-schedule the work in the © 


optimal maintenance environment. 

We do not agree with the request to 
extend the compliance times. We have 
determined that the compliance times 
proposed in the NPRM represent the 
maximum interval of time allowable for 
the affected airplanes to continue to 
safely operate before the inspections are 
done. Since maintenance schedules vary 
among operators, it is not possible to 
accommodate every operator’s 
maintenance schedule. However, 
operators may request an extension of 
the compliance time as an alternative 
method of compliance in accordance 
with the procedures in paragraph (j) of 
this AD. We have not changed the AD 
in this regard. 


Request To Give Temporary Minimum 
Equipment List (MEL) Relief 


Northwest Airlines also requests that 
we allow temporary MEL relief to allow 
operators to make repairs at the next 
scheduled hangar maintenance visit. 
Northwest Airlines explains that 
operators run a considerable operational 
risk while complying with Airbus 
Service Bulletin A320—25-1365. 
Northwest Airlines points out that the 
logic diagram, Figure 1, Sheet 1, of the 
service bulletin, allows a “Lavatory wall 
to be repaired within 600 flight hours 


(as long as).cabin attendant seats (CAS) . 


not used until lavatory wall is 
repaired.” According to Northwest | 
Airlines, this contradicts the MEL, 
which gives 3 days or 10 days, 
depending on the CAS location, for 
corrective action to be taken. Northwest 
Airlines notes that since the flight 
attendant will need to use a passenger 
seat in the event that a CAS is blocked 
off, an equivalent level of safety is 
maintained regardless of how long it 
takes to repair the seat. 

We disagree that there is a conflict 
between the compliance time for these 
repairs that is stated in the AD and the 
compliance time for the same repairs 
that are specified in the MEL. The MEL 
addresses inoperative equipment and 
the ability to dispatch the airplane with 
that equipment inoperative. This AD 
addresses a situation where the 
attachment of the CAS may be under- 
strength due to corrosion damage. The 
CAS is still usable, per se, and the AD 
provides 600 flight hours within which 
to repair any damage found as a result 
of the required inspections. In this case 
there is 20 conflict because of the two 
totally different issues addressed by the 
MEL and the AD. We do not agree to 
allow repairs at the next scheduled 
maintenance visit because the schedule 
for maintenarice visits can vary widely 
among operators. No change to the AD 
is necessary. 


Explanation of Changes to Optional 
Terminating Action Paragraph (h) 

We have revised paragraph (h) to 
include more detail about the applicable 
component maintenance manual (CMM) 
for each lavatory. We have also 
specified that one of the repair options 
must be done in accordance with a 
method approved by the FAA or the 
Direction Générale de l’Aviation Civile 
(DGAC) (or its delegated agent), but that 
the applicable CMM is one approved 
method. These changes provide more 
information and flexibility for operators. 


Conclusion 


We have carefully reviewed the 
available data, including the comments 
received, and determined that air safety 
and the public interest require adopting 
the AD with the changes described 
previously. We have determined that 
these changes will neither increase the 
economic burden on any operator nor 
increase the scope of the AD. 


Costs of Compliance 


This AD affects about 393 airplanes of 
U.S. registry. The inspection takes about 
2 work hours per lavatory, at an average 
labor rate of $65 per work hour. Based 
on these figures, the estimated cost of 
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.the AD for U.S. operators is $51,090, or 
$130 per lavatory, per inspection cycle. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
Tules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 


We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
_ or on the distribution of power and 
responsibilities among the various 
levels of government. 


For the reasons discussed above, I 
certify that this AD: 


(1) Is not a “significant regulatory 
action’ under Executive Order 12866; 


(2) Is not a “significant rule” under _ 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant _ 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment - 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


. @ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


w 2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 


2006-09-11 Airbus: Amendment 39-14582. 
Docket No. FAA—2005—22919; 
Directorate Identifier 2005-NM-—087—AD. 


Effective Date 


(a) This AD becomes effective June 16, 
2006. 


Affected ADs 

(b) None. 
Applicability 

(c) This AD applies to Airbus Model A319— 
111, -112, -113, -114, -115, -131, -132, and 
—133 airplanes; Model A320—211, —212, —214, 
—231, -232, and —233 airplanes; Model 
A321-111, -112, and -131 airplanes; and 
Model A321-211 and —231 airplanes; 
certificated in any category; equipped with 
the lavatories in Table 1 of this AD, onto - 
which at least one cabin attendant seat (CAS) 
is attached; except those airplanes with 
lavatory walls that have not been modified 
since the application of Airbus Modification 
31574 in production. 


- 


TABLE 1.—LAVATORY INSTALLATIONS 
AFFECTED BY THIS AD 


Installed by 
Lavatory— Airbus 

Modification 
Type A DASELL 23125 
Type D DASELL 22815 
‘Type-E DASEEL 22819 
Type F DASELL 23695 
Unsafe Condition 


(d) This AD results from reports of 
corrosion in the lower part of the lavatory 
walls due to water ingress. We are issuing 
this AD to detect and correct corrosion and 
damage on the lower part of the lavatory . 
walls, which could compromise the 
structural integrity of the CAS attachments, 
and cause injury to the cabin attendants 
during a crash landing. 


Compliance 
(e) You are responsible for having the 
actions required by this AD performed within 


the compliance times specified, unless the 
actions have already been done. 


Service Bulletin Reference 


(f) For the purposes of this AD, unless 
otherwise specified, the term “service 
bulletin” means the Accomplishment 
Instructions of Airbus Service Bulletin A320- 
25-1365, dated February 18, 2005. 


. Repetitive Inspections and Corrective 
Actions 


(g) Within 2,400 flight hours or 15 months 
after the effective date of this AD, whichever 
occurs earlier: Do a detailed inspection for 
corrosion and damage in the inside and 
outside lower walls of each type A, D, E, and 
F lavatory wall that has at least one wall- 
mounted CAS, and do all applicable related 
investigative and corrective actions as 
applicable, including any supporting non- __ 
destructive testing and related investigative 
actions. Do all actions in accordance with the 
procedures and time-frames defined in the 
Accomplishment Instructions of the service 
bulletin. Repeat the inspection at the 
applicable time specified in Figure 1 Sheet 1 
of the service bulletin. 


Note 1: For the purposes of this AD, a 
detailed inspection is: ‘‘An intensive 
examination of a specific item, installation, 
or assembly to detect damage, failure, or 
irregularity. Available lighting is normally 
supplemented with a direct source of good 
lighting at an intensity deemed appropriate. 
Inspection aids such as mirror, magnifying 
lenses, etc., may be necessary. Surface 
cleaning and elaborate procedures may be 
required.” 

Optional Terminating Action 

(h) Doing the permanent repair in 
-_paragraph (h)(1) or (h)(2) of this AD 
terminates the repetitive inspection 
requirements of this AD. 

(1) Repair the aluminum wall with 
composite material in accordance with a 
method approved by either the Manager, 
International Branch, ANM-—116, Transport 
Airplane Directorate, FAA; or the Direction 
Générale de |’Aviation Civile (or its delegated 
agent). The applicable lavatory component 
maintenance manual (CMM) in paragraph 
(b)(1)(@), (b)(1) (ii), (b)(1) or (h)(1)(iv) of 
this AD is one approved method. 

(i) Airbus CMM Lavatory A 25-41-51. 

(ii) Airbus CMM Lavatory D 25-43-51. 

(iii) Airbus CMM Lavatory E 25-41-52. 

(iv) Airbus CMM Lavatory F 25-43-53. 

(2) Replace the aluminum wall with a new 
wall made of composite material in 
accordance with the Accomplishment 
Instructions of the applicable service bulletin 
in paragraph (h)(2)(i), (h)(2)(ii), or (h)(2)(Giii) 
of this AD. 

(i) For lavatory A: Airbus Service Bulletin 
A320-25-1289, Revision 01, dated October 
29, 2003. 

(ii) For lavatories D and E: Airbus Service 
Bulletin A320—25-1365, dated February 18, 
2005, which references Airbus CMM 
Lavatory D 25-43-51; and Airbus CMM 
Lavatory E 25-41-52, as applicable, as an 
additional source of service information for 
doing the replacement. 

(iii) For lavatory F: Airbus Service Bulletin 
A320-25-1357, dated July 19, 2004. 


Actions Accomplished in Accordance With 
Previous Issue of a Service Bulletin 


(i) Replacement of the lavatory A wall done 
before the effective date of this AD in 
accordance with Airbus Service Bulletin 
A320—25-1289, dated October 11, 2002, is 
acceptable for compliance with the 
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requirements of paragraph (h)(2)(i) of this 
AD. 


Alternative Methods of Compliance 
{AMOCs) 

(j)(1) The Manager, International Branch, 
ANM-116, Transport Airplane Directorate, 
FAA, has the authority to approve AMOCs 
for this AD, if requested in accordance with 
the procedures found in 14 CFR 39.19. 

(2) Before using any. AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 


Related Information 


(k) French airworthiness directive F—2005- 
046, dated March 16, 2005, also addresses the 
subject of this AD. 


Material Incorporated by Reference 


(1) You must use Airbus Service Bulletin 
A320-—25-1365, dated February 18, 2005, to 
perform the actions that are required by this 
AD, unless the AD specifies otherwise. The 
optional terminating action, if accomplished, 
must be done in accordance with the service 
information in Table 2 of this AD, as 
applicable, unless the AD specifies 
otherwise. The Director of the Federal 
Register approved the incorporation by 
reference of these documents in accordance 


with 5. U.S.C. 552(a) and 1 CFR part 51. 
Contact Airbus, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France, for a 
copy of this service information. You may 
review copies at the Docket Management 
Facility, U.S. Department of Transportation, 
400 Seventh Street, SW., Room PL-401, 
Nassif Building, Washington, DC; on the 
Internet at http://dms.dot.gov; or at the 
National Archives and Records 
Administration (NARA). For information on 
the availability of this material at the NARA, 
call (202) 741-6030, or go to http:/- 
www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 


TABLE 2.—MATERIAL FOR OPTIONAL TERMINATING ACTION INCORPORATED BY REFERENCE 


Airbus service bulletin 


Revision level 


Date 


A320-25-1289 


= 


01 


A320—25-—1357 


A320-25-1365 


Original 


Original 


October 29, 2003. 
July 19, 2004. 
February 18, 2005. 


Issued in Renton, Washington, on April 26, 


2006. 

Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 06-4134 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-13-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-24075; Directorate 
Identifier 2005--NM-235—-AD; Amendment 
39-14589; AD 2006-10-05] 


RIN 2120-AA64 


Airworthiness Directives; Saab Model 
SAAB-Fairchild SF340A (SAAB/ 
SF340A) and SAAB 340B Airplanes 


AGENCY: Federal Aviation ~ 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for certain 
Saab Model SAAB-Fairchild SF340A 
(SAAB/SF340A) and SAAB 340B 
airplanes. This AD requires a one-time 
inspection to see if a faulty uplock axle 
for the shock strut of the main landing 
gear (MLG) is installed, and replacing 
the uplock axle with a new uplock axle 
if necessary. This AD results from a 
report of a cracked uplock axle caused 
by hydrogen embrittlement during the 
manufacturing process. We are issuing 
this AD to prevent failure of the uplock 
mechanism, which, combined with a 
loss of hydraulic pressure, could result 


in an uncommanded extension of the 
MLG. 


DATES: This AD becomes effective June 
16, 2006. 


The Director of the Federal Register 
approved the incorporation by reference 
of a certain publication listed in the AD 
as of June 16, 2006. 


ADDRESSES: You may examine the AD 
docket on the Internet at http:// 
dms.dot.gov or in person at the Docket 
Management Facility, U.S. Department 
of Transportation, 400 Seventh Street, 
SW., Nassif Building, Room PL—401, 
Washington, DC. 


Contact Saab Aircraft AB, SAAB 
Aircraft Product Support, S—581.88, 
Link6éping, Sweden, for service 
information identified in this AD. 


FOR FURTHER INFORMATION CONTACT: Dan 
Rodina,. Aerospace Engineer, 
International Branch, ANM-116, 
Transport Airplane Directorate, FAA, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 227-2125; fax (425) 227-1149. 


SUPPLEMENTARY INFORMATION: 
Examining the Docket 


You may examine the airworthiness 
directive (AD) docket on the Internet at 
http://dms.dot.gov or in person at the 
Docket Management Facility office 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The Docket Management Facility office 


‘(telephone (800) 647-5227) is located on 


the plaza level of the Nassif Building at 
the street address stated in the 
ADDRESSES section. 


Discussion 


The FAA issued a notice of proposed 
rulemaking (NPRM) to amend 14 CFR 
part 39 to include an AD that wowd 
apply to certain Saab Model SAAB- 
Fairchild SF340A (SAAB/SF340A) and 
SAAB 340B airplanes. That NPRM was 
published in the Federal Register on 
March 7, 2006 (71 FR 11349). That 
NPRM proposed to require a one-time 
inspection to see if a faulty uplock axle 


_for the shock strut of the main landing 


gear (MLG) is installed, and replacing 
the uplock axle with a new uplock axle 
if necessary. 


Comments 

We provided the public the 
opportunity to participate in the 
development of this AD. We received no 


comments on the NPRM or on the 
determination of the cost to the public. 


Conclusion 


We have carefully reviewed the 
available data and determined that air 
safety and the public interest require 


adopting the AD as proposed. 


Costs of Compliance 


This AD will affect about 248 
airplanes of U.S. registry. The required © 
inspection will take about 1 work hour 
per airplane, at an average labor rate of 
$65 per work hour. Based on these 
figures, the estimated cost of the AD for 
U.S. operators is $16,120, or $65 per 
airplane. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
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the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. » 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We have determined that this AD will 
not have federalism implications under 
Executive Order.13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that this AD: 

(1) Is not a “significant regulatory 
action” under Executive Order 12866; 

(2) Is not a “significant rule” under 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

(3) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this AD and placed it in the AD docket. 
See the ADDRESSES section for a location 
to examine the regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


w Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA amends 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


mw 2. The Federal Aviation 
Administration (FAA) amends § 39.13 


by adding the following new 
airworthiness directive (AD): 


2006-10-05 SAAB AIRCRAFT AB: 
Amendment 39-14589. Docket No. FAA— 
2006—24075; Directorate Identifier 2005— 
NM-—235—AD. 

Effective Date 


(a) This AD becomes effective June 16, 
2006. 


Affected ADs 
(b) None. 


Applicability ; 


(c) This AD applies to SAAB Model SAAB- 
Fairchild SF340A (SAAB/SF340A) and 
SAAB 340B airplanes, certificated in any 
category; serial numbers SAAB SF340A-004 
through —159 inclusive, and SAAB 340B-160 
through —459 inclusive. 


Unsafe Condition 


(d) This AD results from a report of a 
cracked uplock axle of the main landing gear 
(MLG) shock strut caused by hydrogen 
embrittlement during the manufacturing 
process. We are issuing this AD to prevent 
failure of the uplock mechanism, which, 
combined with a loss of hydraulic pressure, 
could result in an uncommanded extension 
of the MLG. 


Compliance 


(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


Inspection To Determine Part Serial Number 


_(f) Within 6 months after the effective date 
of this AD, inspect the uplock axle of the 
MLG shock strut to determine whether an 
affected serial number (S/N) is installed. A 
review of airplane maintenance records is 
acceptable in lieu of this inspection if the S/ 
N of the uplock axle can be conclusively 
determined from that review. Do the 
inspection in accordance with the 
Accomplishment Instructions of Saab Service 


‘ Bulletin 340—32—132, dated November 3, 


2005. 


Note 1: The Saab service bulletin refers to 
APPH Service Bulletins AIR83022—32-31, 
Revision 1; and AIR83064—32-11, Revision 1; 
both dated October 2005; as additional 
sources of service information for identifying 
uplock axles with affected S/Ns, and 
replacing the axles if necessary. The APPH 
service bulletins are attached to the Saab 
service bulletin. 


Corrective Action 


(g) Before further flight after accomplishing 
the inspection required by paragraph (f) of 


‘this AD: Replace with a new uplock axle any 


uplock axle with an affected S/N identified 
by the inspection in paragraph (f) of this AD. 
Do all actions in accordance with the 
Accomplishment Instructions of Saab Service 
Bulletin 340—32-132, dated November 3, 
2005. 


Parts Installation 


(h) As of the effective date of this AD, no 
person may install an uplock axle on any 


airplane if it has an affected S/N identified 
in accordance with paragraph (f) of this AD. 
No Reporting Requirement 

(i) Although the Accomplishment 


» Instructions of Saab Service Bulletin 340-—32- 


132, dated November 3, 2005, specify to send 
a report with the S/N of replaced uplock 
axles to APPH Ltd., this AD does not include 
that requirement. 


Alternative Methods of Compliance 
(AMOCs) 


(j)(1) The Manager, International Branch, 
ANM-116, Transport Airplane Directorate, 
FAA, has the authority to approve AMOCs 
for this AD, if requested in accordance with 
the procedures found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 


Related Information 


(k) Swedish airworthiness directive 1-199, « 
effective November 9, 2005, also addresses 
the subject of this AD. 


Material Incorporated by Reference 


~ (1) You must use Saab Service Bulletin 
340-—32-132, dated November 3, 2005, 
including the attachments listed in Table 1 
of this AD, to perform the actions that are 
required by this AD, unless the AD specifies 
otherwise. The Director of the Federal 
Register approved the incorporation by 
reference of this document in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Contaet Saab Aircraft AB, SAAB Aircraft 
Product Support, S—581.88, Linképing, 
Sweden, for a copy of this service 
information. You may review copies at the 
Docket Management Facility, U.S. 
Department of Transportation, 400 Seventh 
Street, SW., Room PL-401, Nassif Building, 
Washington, DC; on the Internet at http://- 
dms.dot.gov; or at the National Archives and 
Records Administration (NARA). For 
information on the availability of this ; 
material at the NARA, call (202) 741-6030, 
or go to http://www.archives.gov/ 
federal_register/code_of_federal_regulations/ 
ibr_locations.html. 


TABLE 1.—APPH SERVICE BULLETINS 
ATTACHED TO SAAB SERVICE BULLETIN 


APPH service Revision 
bulletin level Date 
AIR83022-32-31 .... 1 | Oct. 2005. 
AIR83064—32-11 .... 1 | Oct. 2005. 


Issued in Renton, Washington, on April 28, 
2006. 


Ali Bahrami, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 06-4309 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-13-P 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-—24517; Directorate 
Identifier 2006—-NE-—18—AD; Amendment 39- 
14591; AD 2006-10-07] 


RIN 2120-AA64 


Airworthiness Directives; Hamilton 
Sundstrand Model 14RF-9 Propellers 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule; request for 
comments. 


’ Frank Walsh, Aerospace Engineer, 


238-7158; fax (781) 238-7170. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for 
Hamilton Sundstrand model 14RF-9 
propellers. This AD requires visual, 
feeler gage, and tap test inspections of 
certain serial number (SN) propeller 
blades of the “+E” repair configuration 
for blade delamination, and removing 
the blade from service if the blade fails 
inspection. This AD also requires 
removing those serial-numbered 
propeller blades from service by March 
1, 2007. This AD results from reports of 
delaminated blade fiberglass repair 
patches that allowed corrosion to form 
on the aluminum blade spar under the 
patch. We are issuing this AD to prevent 
blade failure that could result in 
separation of a propeller blade and loss 
of control of the airplane. 
DATES: This AD becomes effective May 
22, 2006. The Director of the Federal 
Register approved the incorporation by 
reference of certain publications listed 
-in the regulations as of May 22, 2006. 

We must receive any comments on 
this AD by July 11, 2006. 

ADDRESSES: Use one of the following 
addresses to comment on this AD: 

© DOT Docket Web site: Go to 
http://dms.dot.gov and follow the 
instructions for sending your comments 
electronically. 

e Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

¢ Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL—401, Washington, DC 20590- 
0001. 

¢ Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 

400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 


through Friday, except Federal holidays. 


For the service information identified 
in this AD, contact the Hamilton 


.on the aluminum blade spar under the 


Sundstrand Propeller Technical Team, 
One Hamilton Road, Mail Stop 1-3- 
AB43, Windsor Locks, CT 06096-1010; 
fax 1-860-654-5107. 


FOR FURTHER INFORMATION CONTACT: 


fracture. This condition, if not 
corrected, could resuit in blade failure 
that could result in separation of a 
propeller blade and loss of control of the 
airplane. 

Boston Aircraft Certification Office, 
FAA, Engine & Propeller Directorate, 12 
New England Executive Park, 
Burlington, MA 01803; telephone (781) 


We have reviewed and approved the 
technical contents of Hamilton 
Sundstrand ASB No. 14RF-9-61-A145, 
dated April 13, 2006. That ASB defines 
SUPPLEMENTARY INFORMATION: In March _ the affected blade population, describes 
2006, we became aware of reports of 263 procedures for inspecting blades for 
Hamilton Sundstrand model 14RF-9 - delamination, and defines blade 
‘se repair configuration propeller removal requirements. 


blades with delaminated blade We have also reviewed and approved 
fiberglass repair patches. The ASB No. 14RF-9-61—A146, dated April 
delamination allows corrosion to form — 3, 2006. That ASB describes procedures 
for inspecting blades for delamination 
patch. The repairs were done using that were not in service during the 
Hamilton Sundstrand Alert Service initial compliance period of ASBs No. 


Bulletin (ASB) No. 14RF-9-61-A92 and 14RF-9-61—A143, dated November 21, 
marked with the “+E” repair 2005, and ASB No. 14RF-—9-61—A143, 


configuration. The repairs done using Revision 1, dated December 5, 2005. _ 
Hamilton Sundstrand ASB No, 14RF—9- We have also reviewed and approved 


61—A92 were limited to blades with SNs 


tags dated April 19, 2006. That ASB defines 
are susceptible to delamination procedures for removing the “+E” repair 


configuration blades having SNs below 
Hamilton Sundstrand issued the 885751, by March 1, 2007, and 


following ASBé: references a dure fi ding th 
procedure for upgrading the 
dated —_plades to the ““+E2” repair 

ASB No. 14RF-9-61-A143, 
Revision 1, dated December 5, 2005. 

e ASB No. 14RF-9-61-—A144, dated 
February 27, 2006. 

e ASB No. 14RF-9-61-A145, dated 
April 13, 2006. 

e ASB No. 14RF—9-61-A146, dated 
April 3, 2006. 

Those ASBs define the affected blade 
population, describe procedures for 
inspecting the blades, and define 
requirements for removing the blade. 
Hamilton Sundstrand recently reported 
to us that not all operators have 
complied with the accomplishment 
instructions in the first three listed SNs below 885751, for blade 
ASBs. Based on a continuing delamination within 10 flight cycles or 
operational safety assessment, Hamilton 5 days after the effective date of this AD. 
Sundstrand determined that two visual, is AD also requires removal from 
feeler gage, and tap test inspections service if the blade fails inspection, and 
must be performed on the affected removal from service by March 1, 2007. 
blades. The affected blades that pass the You must use the service information 
two visual, feeler gage, and tap test described previously to perform the 
inspections may remain in service until actions required by this AD. 

March 1, 2007. FAA’s Determination of the Effective 

Also, Hamilton Sundstrand issued Date 
ASB No. 14RF-9—61—A 147, dated April 
19, 2006, to introduce a blade repair 
upgrade to a ‘‘+E2”’ repair configuration 
for return to service. The “+E2” repair 
configuration is not affected by this AD. 

Continued operation with a 
delaminated blade and corrosion on the 
aluminum blade spar can lead to blade 


FAA’s Determination and Requirements 
of this AD 


The unsafe condition described 
previously is likely to exist or develop 
on other Hamilton Sundstrand model 
14RF-9 propellers with “+E” repair 
configuration propeller blades. For that 
reason, we are issuing this AD to 
prevent blade failure that could result in 

. separation of a propeller blade and loss 
of control of the airplane. This AD 
requires inspections of propeller blades 
of the ‘‘+E” repair configuration having 


Since an unsafe condition exists that 
requires the immediate adoption of this 
AD, we have found that notice and 
opportunity for public comment before 
issuing this AD are impracticable. Good 
cause exists for making this amendment 
effective in less than 30 days. 


&§ 

i 
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Comments Invited 


This AD is a final rule that involves 
requirements affecting flight safety and 
was not preceded by notice and an 
opportunity for public comment. We 
invite you however, to send us any 
written relevant data, views, or 
arguments regarding this AD. Send your 
comments to an address listed under 
ADDRESSES. Include ‘‘AD Docket No. 
FAA-2006—24517; Directorate Identifier 
2006—NE-18—AD” in the subject line of 
your comments. We specifically invite 
comments on the overall regulatory, 

_ economic, environmental, and energy 
aspects of the rule that might suggest a 
need to modify it. 

We will post all comments we 
receive, without change, to hittp:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 
personnel concerning this AD. Using the 
search function of the DMS web site, 
anyone can find and read the comments 
in any of our dockets. This includes the 
name of the individual who sent the 
comment (or signed the comment on 
behalf of an association, business, labor 
union, etc.). You may review the DOT’s 
complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000 (65 FR 19477—78) or you may visit 
http://dms.dot.gov. 


Examining the AD Docket 


You may examine the docket that 
contains the AD, any comments 
received, and any final disposition in 
person at the Docket Management 
Facility Docket Office between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. The Docket 
Office (telephone (800) 647-5227) is 
located on the plaza level of the 
Department of Transportation Nassif 
Building at the street address stated in 
ADDRESSES. Comments will be available 
in the AD docket shortly after the DMS 
receives them. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VI, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 


_ for practices, methods, and procedures 


the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 


_ products identified in this rulemaking 


action. 


Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule” under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a summary of the costs 
to comply with this AD and placed it in 
the AD Docket. You may get a copy of 
this summary at the address listed 
under ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


Adoption of the Amendment 


m= Under the authority delegated to me 
by the Administrator, the Federal 
Aviation Administration amends part 39 
of the Federal Aviation Regulations (14 
CFR part 39) as follows: 


PART 39—AIRWORTHINESS 


. DIRECTIVES 


a 1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 
§39.13 [Amended] 


w 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive: 


2006-10-07 Hamilton Sundstrand (formerly 
Hamilton Standard Division): 
Amendment 39—14591. Docket No. 
FAA-2006—24517; Directorate Identifier 
2006—NE-18—AD. 


Effective Date 


(a) This airworthiness directive (AD) 
becomes effective May 22, 2006. 


Affected ADs 

(b) None. 
Applicability 

(c) This AD applies to Hamilton 
Sundstrand (formerly Hamilton Standard 
Division) model 14RF-9 propellers with 
propeller blades of the “+E” repair 
configuration (excludes “+E2” repair 
configuration) having serial numbers (SNs) 
below 885751. These propellers are installed 
on, but not limited to, Embraer 120 airplanes. 


Unsafe Condition 


(d) This AD results from reports of 
delaminated blade fiberglass repair patches 
that allowed corrosion to form on the 
aluminum blade spar under the patch. We 
are issuing this AD to prevent blade failure 
that could result in separation of a propeller 
blade and loss of control of the airplane. 


Compliance 
(e) You are responsible for having the 
actions required by this AD performed within 


the compliance times specified unless the 
actions have already been done. 


Identifying the Blade Repair Configuration 


(f) The ‘+B’ blade marking can be found 
on the blade airfoil or stamped on the blade 
shank, adjacent to the blade and pin 
assembly part number. 

(g) If the blade is stamped with “+E2” no 
further action is required. 


Initial Inspection of Installed Blades Not 
Previously Inspected 


(h) For installed blades not previously 
inspected using Hamilton Sundstrand Alert 
Service Bulletin (ASB) No. 14RF-9-61—A143, 
dated November 21, 2005; er Revision 1, 
dated December 5, 2005; or ASB No. 14RF- 
9-61—A144, dated February 27, 2006; or ASB 
No. 14RF-9-61-—A145, dated April 13, 2006; 
or ASB No. 14RF-9-61-146, dated April 3, 
2006, do the following: 

(1) Perform initial visual, feeler gage, and 
tap test inspections for delamination within 
10 flight cycles or 5 days after the effective 
date of this AD, whichever occurs first. 

(2) Use paragraph 3 of the Accomplishment 
Instructions of Hamilton Sundstrand ASB 
No. 14RF-9-61-A145, dated April 13, 2006, 
to do the inspection. 


2nd Inspection of Installed Blades 


(i) For installed blades that have not been 
reinspected using Hamilton Sundstrand ASB 
No. 14RF-9-61—A143, dated November 21, 
2005; or Revision 1, dated December 5, 2005; 
or ASB No. 14RF-9-61—A144, dated 
February 27, 2006; or ASB No. 14RF-9-61- 
A145, dated April 13, 2006; or ASB No. 
14RF-9-61—A146, dated April 3, 2006, do 
the following: : 

(1) Perform a 2nd inspection of installed 
blades for delamination after accumulating 
an additional 500 flight cycles or by July 1, 
2006, whichever occurs first. 

(2) Use paragraph 3 of the Accomplishment 
Instructions of Hamilton Sundstrand ASB 
No. 14RF-9-61-A145, dated April 13, 2006, 
to do the inspection. - 
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Blades Placed in Service After the Effective 
Date of This AD 


(j) For blades being installed after the 
effective date of this AD that were not 
previously inspected using Hamilton 
Sundstrand ASB No. 14RF-9-61-—A143, 
dated November 21, 2005; or Revision 1, 
dated December 5, 2005; or ASB No. 14RF— 
9-61—A144, dated February 27, 2006; or ASB 
No. 14RF-9-61-A145, dated April 13, 2006, 
do the following: 

(1) Before installing the blade, perform 
initial visual, feeler gage, and tap test 
inspections for delamination. Use paragraph 
3. of the Accomplishment Instructions of 
Hamilton Sundstrand ASB No. 14RF-9-61- 
A146, dated April 3, 2006, to do the 
inspection. 

(2) Perform a 2nd inspection for 
delamination at least 7 days after installing 
the blade, but no later than 60 days after the 
initial inspection. Use paragraph 3. of the 
. Accomplishment Instructions of Hamilton 
Sundstrand ASB No. 14RF-9-61—A146, 
dated April 3, 2006, to do the inspection. 


Blades That Fail Inspection 


(k) Before further flight, remove propeller 
blades from service that fail inspection. 


Blade Removal From Service 


(1) By March 1, 2007, remove from service 
all blades of the “+E” repair configuration 
having SNs below 885751. 

(m) After March 1, 2007, do not install any 
blades of the “+E” repair configuration 
having SNs below 885751, onto any 
propeller. 

(n) Hamilton Sundstrand ASB No. 14RF- 
9-61—A147, dated April 19, 2006, contains 
information on upgrading the removed 
blades to the “+E2” repair configuration. 


Inspection Reporting Requirement 

(o) Within 10 days after each blade 
inspection, record the inspection data on a 
copy of the data sheet. The data sheet is on 
page 10 of ASB No. 14RF-9-61—A145, dated 
April 13, 2006, and ASB No. 14RF-9-61- 
A146, dated April 3, 2006. Report the 
inspection data to Hamilton Sundstrand, fax 
(800) 654-5107, and Boston Aircraft 
Certification Office, fax (781) 238-7170. The 
Office of Management and Budget (OMB) 
approved the reporting requirements and 
assigned OMB control number 2120-0056. 


Alternative Methods of Compliance 


(p) The Manager, Boston Aircraft 
Certification Office, has the authority to 
approve alternative methods of compliance 
for this AD if requested using the procedures 
found in 14 CFR 39.19. 


TABLE 1.—INCORPORATION BY REFERENCE 


Related Information 


(q) Hamilton Sundstrand ASB No. 14RF-9-— 
61—A143, dated November 21, 2005; ASB 
No. 14RF-—9-61—A143, Revision 1, dated 
December 5, 2005; and ASB No. 14RF-9-61-— 
A144, dated February 27, 2006, pertain to the 
subject of this AD. 


Material Incorporated by Reference 


(r) You must use the Hamilton Sundstrand 
service information specified in Table 1 of 
this AD to perform the inspections and blade 
removals required by this AD. The Director 
of the Federal Register approved the 
incorporation by reference of this service 
information in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Contact the 
Hamilton Sundstrand Propeller Technical 
Team, One Hamilton Road, Mail Stop 1-3- 
AB43, Windsor Locks, CT 06096-1010, USA.; 
fax 1-860-654-5107, for a copy of this 
service information. You may review copies 
at the Docket Management Facility; U.S. _ 
Department of Transportation, 400 Seventh 
Street, SW., Nassif Building, Room PL-401, 
Washington, DC 20590-0001, on the internet 
at http://dms.dot.gov, or at the National 
Archives and Records Administration 
(NARA). For information on the availability 
of this material at NARA, call 202-741-6030, 
or go to: http://www.archives.gov/federal- 
register/cfr/ibr-locations.html. 


Alert service bulletin No. 


Revision Date 


14RF-9-61-A145; Total Pages: 10 


Original 


April 13, 2006. 


14RF-9-61-—A146; Total Pages: 10 


Original 


April 3, 2006. 


Issued in Burlington, Massachusetts, on 
_ May 5, 2006. 

Thomas A. Boudraeu, 

Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 
[FR Doc. 06—4390 Filed 5—11-—06; 8:45am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 95 
[Docket No. 30495; Amdt. No. 461] 


IFR Altitudes; Miscellaneous 
Amendments 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule 


SUMMARY: This amendment adopts 
miscellaneous amendments to the 
required IFR (instrument flight rules) 
altitudes and changeover points for 
certain Federal airways, jet routes, or 
direct routes for which a minimum or 
maximum en route authorized IFR 
altitude is prescribed. This regulatory 


action is needed because of changes 
occurring in the National Airspace 
System. These changes are designed to 
provide for the safe and efficient use of 
the navigable airspace under instrument 
conditions in the affected areas. 


DATES: Effective Date: 0901 UTC, June 8, 
2006. 


FOR FURTHER INFORMATION CONTACT: 
Donald P. Pate, Flight Procedure 
Standards Branch (AMCAFS-420), 
Flight Technologies and Programs 
Division, Flight Standards Service, 
Federal Aviation Administration, Mike 
Monroney Aeronautical Center, 6500 
South MacArthur Blvd., Oklahoma City, 
OK 73169 (Mail Address: P.O. Box 
25082, Oklahoma City, OK 73125) - 
telephone: (405) 954-4164. 


SUPPLEMENTARY INFORMATION: This 
amendment to part 95 of the Federal 
Aviation Regulations (14 CFR part 95) 
amends, suspends, or revokes IFR 
altitudes governing the operation of all 
aircraft in flight over a specified route 
or any portion of that route, as well as 
the changeover points (COPs) for 
Federal airways, jet routes, or direct 
routes as prescribed in part 95.. 


The Rule 


The specified IFR altitudes, when 
used in conjunction with the prescribed 
changeover points for those routes, 
ensure navigation aid coverage that is 
adequate for safe flight operations and 
free of frequency interference. The 
reasons and circumstances that create 
the need for this amendment involve 
matters of flight safety and operational 
efficiency in the National Airspace 
System, are related to published 
aeronautical charts that are essential to 
the user, and provide for the safe and 
efficient use of the navigable airspace. 
In addition, those various reasons or 
circumstances require making this 
amendment effective before the next 
scheduled charting and publication date 
of the flight information to assure its 
timely availability to the user. The 
effective date of this amendment reflects 
those considerations. In view of the 
close and immediate relationship 
between these regulatory changes and 
safety in air commerce, I find that notice 
and public procedure before adopting 
this amendment are impracticable and 
contrary to the public interest and that 
good cause exists for making the 
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amendment effective in less than 30 
days. 


Conclusion 


The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which - 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 

‘ Executive Order 12866; (2) is not a 

j “significant rule’ under DOT 

: Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 


impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 95 
Airspace, Navigation (air). 


Issued in Washington, DC on May 9, 2006. 
James J. Ballough, 
Director, Flight Standards Service. 


Adoption of the Amendment 


w Accordingly, pursuant to the authority 
delegated to me by the Administrator, 


part 95 of the Federal Aviation 
Regulations (14 CFR part 95) is 
amended as follows effective at 0901 
UTC, February 16, 2006. 


PART 95—{AMENDED] 
@ 1. The authority citation for part 95 
continues to read as follows: 


Authority: 49 U.S.C. 106(g; 40103, 40106, 
40113, 40114, 40120, 44502, 44514, 44719, 
44721. 


@ 2. Part 95 is amended to read as 
follows: 


REVISIONS TO IFR ALTITUDES AND CHANGEOVER POINTS 
[Amendment 461 effective date, June 08, 2006] 


From 


To MEA 


§95.1001 Direct Routes—U.S. 
Color Routes 


§95.4 Green Federal Airway G7 Is Amended To Delete 


Norton Bay, AK NDB Bishop, AK NDB 
*5000-MOCA 
Birch, AK LF INT Nenas AK LF INT 4100 
- §95.4 Green Federal Airway G7 Is Amended To Read In Part 
§95.20 Red Federal Airway R4 Is Added To Reau 
4 Bear Creek, AK NDB | Chena, AK NDB | 5000 


§95.2 Red Federal Airway R50 is Amended To Delete 


Anvik, AK NDB/DME 


Bishop, AK NDB . 


Bishop, AK NDB .. 


Bear Creek, AK NDB 


Bear Creek, AK NDB 


Chena, AK NDB .. 


§95.60 Blue Federal Airway B4 Is Amended To Delete 


Bishop, AK NDB ............... 


*5900-MOCA 


Utopia Creek, AK NDB 


§95.606 Blue Federal 


Airway B12 Is Amended To Delete 


Takotna River, AK NDB 


Bishop, AK NDB 
*5500-MOCA 
*5300—-MOCA 
From | To | MEA MAA 
§ 95.4000 High Altitude RNAV Routes 
§ 95.4210 RNAV Route T210 Is Added To Read 
Taylor, FL VORTAC ...........ceceeees : | Brado, FL FIX | 1900 9000 
Total Changeover ; 
From/To distance distance Point from Track angle MEA MAA 


§ 95.5000 


Ground-Based High Altitude RNAV Routes 


J804R 
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From/To Point from Track angle MEA MAA 

Middleton Island, AK VOR/DME 132/312 to Middleton 

Island. 
Middleton Island, AK VOR/DME ..........: 170.9 |: 121.0 | Middleton Island | 121/301 to Cop ............ ~ 24000 45000 
Snout, AK ‘ 121/301 to Snout ........ 3 
Snout, AK 196.9 65:0 | 125/305 to Cop ........... 24000 45000 
Eeden, AK 125/305 to Eeden ....... 
Eeden, AK 153.9 112.0 | Eeden ................. 130/310 to Cop ........... 24000 45000 
Fried, AK 130/310 to Fried 

To 


§95.6001 Victor Routes—U.S. 3 3 
§95.6190 VOR Federal Airway V190 Is Amended To Read in Part 


] 
Peaks, AZ FIX Teddi, AZ FIX 
NE BND 13000 
SW BND .... 10000 . 
Teddi, AZ FIX *Salts, AZ FIX : ** 13000 
*14000-MRA 
**9700-MOCA 
Airway Segment Changeover Points 
From 
To Distance _ From 


§95.8003 VOR Federal Airway Changeover Points 
§95.803 VOR Is Amended To Modify Changeover Point 


Phoenix, AZ VORTAC St Johns, AZ VORTAC [ : 67 | Phoenix. — 


[FR Doc. 06-4477 Filed 5-11-06; 8:45 am] Background This rule revises Section 766.23(c) to 
BILLING CODE 4910-13-P : eliminate three procedural 
Section 766.23 of the EAR sets forth 
the process for making applicable to a inconsistencies involving: Appeal by a 


an related person of an order imposed 
DEPARTMENT OF COMMERCE under Section 766.25 for violation of a 


we specified statute; a decision by the 
f part 766 of the EAR 
Bureau of Industry and Security ee ee administrative law judge that makes an 
766.23(a) provides order issued for a violation related to 
15 CFR Parts 756 and 766 at “[iJn order to prevent evasion, part 760 applicable to a related person; 


orders denying export privileges may be oy an order issued pursuant to Section 
[Docket No. 060320077-6077-01] made applicable to “persons then or 766.24 to prevent an imminent violation 
thereafter related to the respondent [in — of the Export Administration Act, the 
RIN 0694-AD60 a denial order] by ownership, control, EAR. ox 


position of responsibility, affiliation, or ay thorization issued thereunder. 
Revised Appeal Procedure for Persons ther connection in the conduct of trade 


Designated as Related Persons to or business.” Section 766.23 may be Changes Made By This Rule 

Denial Or ders used to make applicable to a related Section 766.25 provides the 

AGENCY: Bureau of Industry and person an order denying export procedure for imposing denials of 

Security, Commerce. privileges issued pursuant to any export privileges for up to ten years for 

ACTION: Final rule provision of part 766. Prior to persons convicted of violations of : 
: publication of this rule, Section statutes specified in Section 11(h) for 

SUMMARY: This rule revises Section 766.23(c) provided that any person the Export Administration Act. Prior to 


766.23(c) of the Export Administration named by BIS as a related person ‘‘may _ publication of this rule, a person named 
Regulations (EAR) to make the appeal file an appeal with the administrative as a related person to an order issued 


procedure for any person named asa law judge.” Section 766.23(c) further pursuant to Section 766.25 had a right 
related person to the respondent in an provided that ‘‘[t]he recommended of appeal to the administrative law 
order denying export privileges: decision and order of the administrative judge. In contrast, the respondent in 
identical to the appeal procedure for the law judge shall be reviewed by the such an order had a right of appeal to 
respondent in that order. Under Secretary in accordance with the the Under Secretary under part 756 of 
DATES: This rule is effective May 12, procedures set forth in Section 766.22 of the EAR. These separate and distinct 
2006. this part.” This rule amends Section appeals procedures could unnecessarily 

766.23(c) of the EAR to provide thatan _ bifurcate administrative proceedings. 
FOR FURTHER INFORMATION CONTACT: administrative law judge’s decision Therefore, this rule amends Section 
William Arvin, Regulatory Policy pertaining toa related personto whom 756.1 by including as a type of action 
Division, Bureau of Industry and an order issued pursuant to Section appealable under part 756 appeals from 
Security, e-mail warvin@bis.doc.gov, fax -766.25 has been made applicable may actions making an order issued under 
202-484-3355, tel. 202-484-2440. ‘be appealed to the Under Secretary for Section 766.25 applicable to a related 
SUPPLEMENTARY INFORMATION: “Industry and Security under part 756. person. 
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In addition, prior to publication of 
this rule, Section 766.23(c) provided 
that any recommended decision and 
order of the administrative law judge 
making an order applicable to a related 
person “‘shall be reviewed by the Under 
Secretary in accordance with the 
procedures set forth in Section 766.22 
* * *” (Emphasis added.) This 
mandatory review process is consistent 
with the procedure for respondents in 
orders issued for violations of the EAR 
that are not related to part 760. 
However, procedures for the respondent 
to appeal the administrative law judge’s 
order for a violation related to part 760 
(restrictive trade practices and boycotts) 
are set forth in Section 766.21, which 
provides that the administrative law 
judge’s decision ‘‘may’” be appealed to 
the Under Secretary. (Emphasis added.) 
This difference could create 
unnecessarily inconsistent and 
bifurcated proceedings because the . 
administrative law judge decision 
making an order issued for a violation 
related to part 760 applicable to a 
related person would be subject to 
mandatory Under Secretary review, 
whereas the decision of the 
administrative law judge with respect to 
the respondent in that same order 
would become the final agency action 
absent an appeal to the Under Secretary. 
Therefore, this rule revises Section 
766.23 to provide that a decision of the 
administrative law judge making an 
order issued for a violation related to 

part 760 to the EAR applicable to a 

related petson may be appealed 

pursuant to the procedures in Section 

766.21 and that the recommended 

decision of the administrative law judge 
making an order issued pursuant to 

Section 766.24 applicable to a related 
person shall be reviewed by the Under 
Secretary in accordance with the 
procedures set forth in Section 
766.24(e). 

Finally, prior to publication of this 
rule, Section 766.24(d)(3)(ii) provided 
that a person designated as a related 
person to a temporary denial order 
issued pursuant to Section 766.24 may 
file an appeal in accordance with 
Section 766.2(3)(c) (sic). Section 
766.23(c) provided that recommended 
decisions of the administrative law 
judge be reviewed in accordance with 
the procedures set forth in Section 
766.22. The procedures set forth in 
Section 766.22 differ from the 
procedures for review of recommended 


_. decisions by the administrative law 


judge with respect to orders issued 
pursuant to Section 766.24. Therefore, 
this rule makes a necessary technical 
correction to Section 766.24(d)(3)(ii). 


Effect of This Rule 


This rule removes potential causes of 
unnecessarily bifurcated proceedings by 
revising: (1) The appeal procedures for 
related persons to orders issued under 
Section 766.25; (2) orders issued for 
violations re.ated to part 760 of the 
EAR; and (3) orders issued pursuant to 
Section 766.24 to prevent imminent 
violations to make each related person 
appeal procedure match the appeal 
procedure for the respondent in the 
underlying proceeding. Upon 
publication of this‘rule, the appeal 
procedure for a related person to any 
denial order is identical to that of the 
respondent(s) in that same order. This 
rule does not change the substantive 


’ grounds for making an order applicable 


to a related person, nor does it change 
the issues to be decided on appeal of 
such an action. 

Rulemaking Requirements 

1. This rule has been determined to be 
not significant for the purposes of 
Executive Order 12866. 

2. Notwithstanding any other 
provision of law, no person is required 
to respond to nor be subject to a penalty 
for failure to comply with a collection 
of information, subject to the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) (PRA), unless that collection of 
information displays a currently valid 
Office of Management and Budget 
(OMB) Control Number. This rule does 
not involve any collections of 
information that are subject to the 
Paperwork Reduction Act. 

3. This rule does not contain policies 
with Federalism implications as this 
term is defined in Executive Order 
13132. 

4. Pursuant to 5 U.S.C. 553, the 
provisions of the Administrative 


- Procedure Act requiring a notice of 
_ proposed rulemaking and the 


opportunity for public comment are 
waived, because this regulation invoives 
a rule of agency procedure. No other law 
requires that a notice of proposed 
rulemaking and an opportunity for 
public comment be given for this rule. 
Because a notice of proposed 
rulemaking and an opportunity for 
public comment are not required to be 
given for this rule under the 
Administrative Procedure Act or by any 
other law, the analytical requirements of 
the Regulatory Flexibility Act (5 U.S.C. 


. 601 et seq.) are not applicable. 


List of Subjects 
15 CFR Part 756 


Administrative practice and 
procedure, Exports, Penalties. 


15 CFR Part 766 


Administrative practice and 
procedure, Confidential business 
information, Exports, Law enforcement, 
Penalties. 


= Accordingly, parts 756 and 766 of the 
Export Administration Regulations (15 
CFR parts 730-799) are amended as 
follows: 


PART 756—{AMENDED] 


@ 1. The authority citation for 15 CFR 
part 756 is revised to read: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025, 
3 CFR, 2001 Comp., p. 783; Notice of August 
2, 2005, 70 FR 45273 (August 5, 2005). 


@ 2. Section 756.1(a)(2) is revised to 
read as follows: 


§ 756.1 Introduction. 

(a) zk kk 

(2) Denial or probation orders, civil 
penalties, sanctions, or other actions 
under parts 764 and 766 of the EAR, 
except that, any appeal from an action 
taken under § 766.25 and any appeal 
from an action taken in accordance with 
§ 766.23 to make an action taken under 
§ 766.25 applicable to a related person 
shall be subject to the appeals 
procedures described in this part 756. 


* * * * * 


PART 766—[AMENDED] 


@ 3. 1. The authority citation for 15 CFR 
Part 766 is revised to read: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025, 
3 CFR, 2001 Comp., p. 783; Notice of August 
2, 2005, 70 FR 45273 (August 5, 2005). 


wg 4. Section 766.23(c) is revised to read 
as follows: 


§ 766.23 Related persons. 
* * * * 

(c) Appeals. Any person named by 
BIS in an order as related to the 
respondent may appeal that action. The 
sole issues to be raised and ruled on in 
any such appeal are whether the person 
so named is related to the respondent 
and whether the order is justified in 
order to prevent evasion. 

(1) A person named as related to the 
respondent in an order issued pursuant 
to § 766.25 may file an appeal with the 
Under Secretary for Industry and 
Security pursuant to part 756 of the 
EAR 


(2) A person named as related to the 
respondent in an order issued pursuant 
to other provisions of this part may file 
an appeal with the administrative law 


judge. 
ri If the order made applicable to the 
related person is for a violation related 
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to part 760 of the EAR, the related 
person may file an appeal with the 

’ administrative law judge. The related 
person may appeal the initial decision 
and order of the administrative law 
judge to the Under Secretary in. 
accordance with the procedures set 
forth in § 766.21. 

(ii) If the order made applicable to the 
related person is issued pursuant to 
§ 766.24 of this part to prevent an 
imminent violation, the recommended 
decision and order of the administrative 
law judge shall be reviewed by the 
Under Secretary in accordance with the 
procedures set forth in § 766.24(e) of 
this part. 

(iii) If the order made applicable to 
the related person is for a violation of 
the EAR not related to part 760 of the 
EAR and not issued pursuant to § 766.24 
of this part, the recommended decision 
and order of the administrative law 
judge shall be reviewed by the Under 
Secretary in accordance with the 
procedures set forth in § 766.22 of this 
part. 

w 5. In § 766.24 paragraph (d)(3)(ii) is 
revised to read as follows: 


§766.24 Temporary denials. 
* * * * 
* 

(ij) Any person designated as a related 
person may not oppose the issuance or 
renewal of the temporary denial order, 
but may file an appeal in accordance 
with § 766.23(c) of this part. - 


* * * * * 


Dated: May 2, 2006. 
Matthew S. Borman, 


Deputy Assistant Secretary for Export 
Administration. 


[FR Doc. 06-4420 Filed 5-11-06; 8:45 am] 
BILLING CODE 3510-33-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 558 


New Animal Drugs for Use in Animal 
Feeds; Melengestrol and Tylosin 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule; technical 
amendment. 


SUMMARY: The Food and Drug 
- Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of an abbreviated new animal 
drug application (ANADA) filed by Ivy 
Laboratories, Division of Ivy Animal 


Health, Inc. The ANADA provides for 
use of single-ingredient Type A 
medicated articles containing 
melengestrol and tylosin to make two- 
way combination Type C medicated 
feeds for heifers fed in confinement for 
slaughter. 


DATES: This rule is effective May 12, 


2006. 


FOR FURTHER INFORMATION CONTACT: 
Daniel A. Benz, Center for Veterinary 
Medicine (HF V—104), Food and Drug 
‘Administration, 7500 Standish Pl., 
Rockville, MD 20855, 301-827-0223, e- 
mail: daniel.benz @fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: Ivy 
Laboratories, Division of Ivy Animal 
Health, Inc., 8857 Bond St., Overland 
Park, KS 66214, filed ANADA 200-427 
for use of HEIFERMAX 500° 
(melengestrol acetate) Liquid Premix 
and TYLAN (tylosin phosphate) single- 
ingredient Type A medicated articles to 
make two-way combination Type C 
medicated feeds for heifers fed in 
confinement for slaughter. Ivy 
Laboratories’ ANADA 200-427 is 
approved as a generic copy of 
Pharmacia and Upjohn Co.’s new 
animal drug application (NADA) 139- 
192 for combination use of MGA 500 
(melengestrol acetate) Liquid Premix 
and TYLAN in cattle feed. The 
application is approved as of April 19, 
2006, andthe regulations are amended 
in 21 CFR 558.342 to reflect the 
approval. The basis of approval is 
discussed in the freedom of information 
summary. 

In addition, FDA has found that the 
April 1, 2005, edition of title 21, parts 
500 to 599 of the Code of Federal 
Regulations (CFR) does not accurately 
reflect the approved conditions of use 
for melengestrol and tylosin. This error 
was inadvertently included in the 2002 
codification of a supplement for the 
pioneer application (67 FR 47687, July 
22, 2002). At this time, § 558.342 is 
being amended to correct this error. 
This action is being taken to improve 
the accuracy of the regulations. 

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 21 CFR 514.11(e)(2)(ii), a 
summary of safety and effectiveness 
data and information submitted to 
support approval of this application 
may be seen in the Division of Dockets 


Management (HFA-305), Food and Drug 


Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. 

The agency has determined under 21 
CFR 25.33(a)(2) that this action is of a 
type that does not individually or 


cumulatively have a significant effect on 


the human environment. Therefore, 


neither an environmental assessment 


nor an environmental impact statement 
is required. 

This rule does not meet the definition 
of “rule” in 5 U.S.C. 804(3){A) because 
it is a rule of “particular applicability.”’ 
Therefore, it is not subject to the 
congressional review requirements in 5 
U.S.C. 801-808. 


List of Subjects in 21 CFR Part 558 


Animal drugs, Animal feeds. 
= Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 


_CFR part 558 is amended as follows: 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


w 1. The authority citation for 21 CFR 
part 558 continues to read as follows: 


Authority: 21 U.S.C. 360b, 371. — 


§558.342 [Amended] 
2. In § 558.342, amend the table in 
paragraphs (e)(1)(vii) and (e)(1)(ix) in 
the “Limitations” column in entry ‘‘3.” 
by removing “(from a dry Type A 
article)”, and in the table in paragraph 
(e)(1)(ix) in the “Sponsor” column by 
numerically adding “021641”. 

Dated: May 4, 2006. 
Stephen F. Sundlof, 
Director, Center for Veterinary Medicine. 
[FR Doc. 06-4426 Filed 5-11-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 1271 
[Docket No. 2006N-0051] 


Health Resources and Services 
Administration 


42 CFR Part 121 


Blood Vessels Recovered With Organs 
and Intended for Use in Organ 
Transplantation 


AGENCIES: Food and Drug 
Administration, Health Resources and 
Services Administration, (HHS). 
ACTION: Direct final rule. 


SUMMARY: The Health Resources and 
Services Administration (HRSA) and the 
Food and Drug Administration (FDA) 
are amending their regulations to 
consider as part of an organ those blood 


a 
a 
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vessels recovered with the organ that are 

intended for use in organ 
transplantation (HRSA regulation); and 
to exclude such blood vessels from the 
definition of human cells, tissues, and 
cellular and tissue-based products 
(HCT/Ps) (FDA regulation). We (HRSA 
and FDA) are taking this action to 
provide that blood vessels recovered © 
with organs and intended for use in 
organ transplantation are governed by 
the regulations pertaining to organs. The 
regulation of other recovered blood 
vessels remains unchanged. We believe 
that this change will eliminate the 
unnecessary burden resulting from an 
organ procurement organization’s efforts 
to comply with both FDA and HRSA 
rules with respect to blood vessels (FDA 
jurisdiction) and organs (HRSA 
jurisdiction). We are issuing these 
amendments directly as a final rule 
because they are noncontroversial, and 
there is little likelihood that we will 
receive any significant adverse 
comments. Elsewhere in this issue of 
the Federal Register, we are publishing 

-a companion proposed rule under our 
usual procedures for notice and 
comment in the event that we receive 
any significant adverse comments on 
the direct final rule. If we receive any 
significant adverse comments that 
warrant terminating the direct final rule, 
we will consider such comments on the 
proposed rule in developing the final 
rule. 


DATES: This rule is effective September 
25, 2006. Submit written or electronic 
comments on the direct final rule by 
July 26, 2006. If we receive no 
comments during the specified 
comment period, we intend to publish 
a confirmation document on or before 
the effective date of this direct final rule 
confirming that the direct final rule will 
go into effect on September 25, 2006. If 
we receive any significant adverse 
comments during the comment period, 
we intend to withdraw this direct final 
rule before its effective date by 
publication of a document in the 
Federal Register. 


ADDRESSES: You may submit comments, 
identified by Docket No. 2006N-0051, 
by any of the following methods: 
Electronic Submissions 

Submit electronic comments in the 
following ways: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e Agency.Web site: http:// 
www.fda.gov/dockets/ecomments. 
Follow the instructions for submitting 
comments on the agency Web site. 
Written Submissions 


Submit written submissions in the 
following ways: 

FAX: 301-827-6870. 

¢ Mail/Hand delivery/Courier [For 
paper, disk, or CD-ROM submissions]: 
Division of Dockets Management (HFA-— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. 

To ensure more timely processing of 
comments, FDA is no longer accepting 
comments submitted to the agency by e- 
mail. FDA encourages you to continue 
to submit electronic comments by using 
the Federal eRulemaking Portal or the 
agency Web site, as.described in the 
Electronic Submissions portion of this 
paragraph. FDA will share all comments 
received with HRSA. 

Instructions: All submissions received 
must include the agency name (FDA) 
and Docket No. 2006N-—0051 for this 
rulemaking. All comments received may 
be posted without change to http:// 
www.fda.gov/ohrms/dockets/ 
default.htm, including any personal 
information provided. For additional 
information on submitting comments 
see the “Comments” heading in section 
X of the SUPPLEMENTARY INFORMATION 
section of this document. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
www.fda.gov/ohrms/dockets/ 
default.htm and insert the docket 
number, found in brackets in the 
heading of this document, into the 
“Search” box and follow the prompts 
and/or go to the Division of Dockets 
Management, 5630 Fishers Lane, rm. 


- 1061, Rockville, MD 20852. 


FOR FURTHER INFORMATION CONTACT: 

For information regarding FDA’s rule: 
Paula S. McKeever, Center for 
Biologics Evaluation and Research 
(HFM-17), Food and Drug 
Administration, 1401 Rockville 
Pike, suite 200N, Rockville, MD - 
20852-1448, 301-827-6210. 

For information regarding HRSA’s 
rule: Jim Burdick, Division of 
Transplantation, Healthcare 
Systems Bureau, Health Resources 
and Services Administration 
(HRSA), 5600 Fishers Lane, rm. 
12C-06, Rockville, MD 20857, 301- 
443-7577. 


SUPPLEMENTARY INFORMATION: 
I. Introduction 


We are amending certain regulations 
to: 

e Revise the definition of organ to 
include blood vessels (usually segments 
of iliac arteries and veins) recovered 
from an organ donor during the same 
recovery procedure of such organ(s) and 


intended for use in organ 
transplantation (hereinafter referred to 
as “blood vessels intended for use in 
organ transplantation”’); and 

e Exclude blood vessels intended for 
use in organ transplantation from the 
definition of human cells, tissues, and 
cellular and tissue-based products 
(HCT/Ps). 

By taking this action, blood vessels" 
labeled and intended solely for use in 
organ transplantation will be subject to 
HRSA requirements in 42 CFR part 121 
and any enforceable organ procurement 
and transplantation network (OPTN) 
policies established under 42 CFR part 
“121. This action will keep blood vessels 
intended for use in organ 
transplantation and organs under the 
same regulatory scheme, making blood 
vessels intended for use in organ © 
transplantation readily available to meet 


‘ organ transplant needs. 
II. Background 


HRSA oversees transplantation of 
organs through the OPTN, which sets 
policies related to the procurement, 
transplantation, and allocation of 
human organs. An “organ”’ is ordinarily 
defined as a bodily part that performs a 
function or cooperates in an activity. 
Vascularized human organs for 
transplantation are under the purview of 
HRSA and are excluded from FDA’s 
tissue regulations in §§ 1270.3(j)(4) and 
1271.3(d)(1) (21 CFR 1270.3(j)(4) and 
1271.3(d)(1)}. Blood vessels are 
currently regulated by FDA. Blood 
vessels are included in the definition of 
“human tissue” under FDA regulations 
in § 1270.3(j) (applicable to tissue 
recovered before May 25, 2005), and in 
the definition of “human cells, tissues, 
or cellular or tissue-based products 
(HCT/P’s)” in § 1271.3(d) (applicable to 
tissue recovered on or after May 25, 
2005). 

There is a routine practice of 
recovering blood vessels intended for 
use in organ transplantation during 
organ procurement and using such 
blood vessels to connect donor organ 
and recipient vessels. HRSA will 
regulate such blood vessels intended for 
use in organ transplantation as part of 
the organ under 42 CFR part 121. 
Therefore, the applicable provisions of 
42 CFR part 121 apply. Such blood 
vessels do not need to be attached to the 
organ(s), nor transplanted 
simultaneously with such organs to the 
same recipient, nor transplanted 
together with the organ(s) from the same 
donor. Occasionally, blood vessels not 
used immediately for the 
transplantation of a donated organ are 
stored for a number of days and 
subsequently used to modify the organ 
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transplant in the same recipient or to 
accomplish transplantation in the 
recipient of an organ from a different 
donor. 

Currently, FDA’s jurisdiction over 
blood vessels intended for use in organ 
transplantation overlaps with HR&A’s 
oversight of the OPTN. OPTN’s 
membership compliance review 
activities are required under 42 CFR 
121.10(b)(1)(iii). In addition, under 42 
CFR 121.10(c), the Secretary of Health 
and Human Services (the Secretary) may 
take actions against OPTN members 
(including, but not limited to 
termination of a transplant hospital’s 
participation in or reimbursement under ~ 
Medicare and Medicaid and removal of 
a transplant program’s designation 
under 42 CFR 121.9) for noncompliance 
with 42 CFR part 121 or enforceable 
_ OPTN policies (those approved by the 
Secretary) and for actions that indicate 
a risk to the health of patients or to the 
public safety. Because blood vessels 
intended for use in organ 
transplantation are recovered by Organ 
Procurement Organizations (OPOs) and 
stored temporarily at transplant centers, 
having two Federal inspectional 
programs for such facilities without a 
medical or public health need for such 
dual oversight would be inefficient and 
burdensome. 

FDA requirements and 
recommendations for determining HCT/ 
P donor eligibility are different than 
HRSA provisions for screening and 
testing organ donors. This is because of 
a different risk/benefit assessment for 
most HCT/P recipients than for 
vascularized human organ transplant 
recipients. HCT/Ps from a single donor 
can affect up to 100 recipients, they are 
often life extending, and alternative 
materials usually exist; whereas organs 
from a single donor go to fewer 
recipients, are almost always life saving, 
and are in short supply. 

Therefore, in order to avoid 
duplication of efforts and reduce the 
burden on affected facilities, we are 
transferring jurisdiction over blood 
vessels intended for use in organ 
transplantation from FDA to HRSA. The 
direct final rule does not affect 
regulation of blood vessels intended for 
transplantation but not involving organ 
transplantation. Jurisdiction over such 
blood vessels remains with FDA. 
Ordinarily, non-organ transplant uses 
have a different risk/benefit assessment 
and the current FDA requirements are 
appropriate for these blood vessels. 


III. Legal Authority 


We are issuing these regulations 
under the authority of the National 
Organ Transplant Act as amended 


(NOTA) and section 361 of the Public 
Health Service Act (the PHS Act). 


' NOTA authorizes HRSA, by delegation 


from the Secretary, to issue regulations 
governing the operation of the OPTN. 
NOTA, as amended, also authorizes the 
Secretary to define human organs to be 
covered by the OPTN. Section 374 of the 
PHS Act specifically states, ‘‘[t]he term 
‘organ’ means the human kidney, liver, 
heart, lung, pancreas, and any other 
human organ (other than corneas and 
eyes) specified by the Secretary by 
regulation” (42 U.S.C. 274b(d)(2)) 
(emphasis supplied). Accordingly, 
HRSA is issuing this regulation to 
modify the definition of ‘‘organ,”’ and to 
make blood vessels labeled and 
intended for use in the transplantation 
of organs subject to regulations 
governing the operation of the OPTN. 
Extending the definition of organs 
governed by HRSA in 42 CFR 121.2 to 


add blood vessels recovered with organs _ 


that are intended for use in organ 
transplantation, and labeled as such, 
furthers the Secretary’s charge under 
NOTA. 

Under the authority of section 361 of 
the PHS Act delegated to the 
Commissioner of FDA, the Department 
of Health and Human Services may 
make and enforce regulations necessary 
to prevent the introduction, 
transmission, or spread of 
communicable diseases between the 
States or from foreign countries into the 
States. This modification of FDA’s 
existing regulation reflects FDA’s re- 
evaluation of the level of regulation that 
is necessary to prevent disease 
transmission involving blood vessels 
intended for use in organ 
transplantation. 


IV. Description of the Direct Final Rule 


To transfer from FDA to HRSA 
jurisdiction over blood vessels intended 
for use in organ transplantation, we are 
amending 21 CFR 1271.3(d), 42 CFR 
121.2, and 42 CFR 121.7 as follows. 


A. 21 CFR 1271.3(d) 


21 CFR 1271.3(d) defines HCT/Ps as 
“articles containing or consisting of 
human cells or tissues that are intended 
for implantation, transplantation, 


infusion, or transfer into a human 


recipient.” In the definition, we also 
identify articles not considered HCT/Ps. 
This direct final rule adds 
§ 1271.3(d)(8), excluding blood vessels 
intended for use in organ 
transplantation from the definition of 
HCT/Ps. The rule excludes such blood 
vessels intended for use in organ 
transplantation onl; when they are 
labeled as ‘‘For use in organ 
transplantation only” to distinguish 


such vessels from blood vessels not 


’ intended for use in organ 


transplantation. By labeling such blood 
vessels ‘‘For use in organ 
transplantation only” we expect that 
they would not be used for other 
purposes. Under the direct final rule, 
blood vessels intended for other uses 
remain subject to 21 CFR part 1271 (or 
21 CFR part 1270, for tissue recovered 
prior to May 25, 2005). 


B. 42 CFR 121.2 


Under 42 CFR 121.2, “Organ’”’ means 
a human kidney, liver, heart, lung, or 
pancreas. This direct final rule adds to 
that definition “Blood vessels recovered 
from an organ donor during the recovery 
of such organ(s) are considered part of 
an organ with which they are procured 
for purposes of this part if the vessels 
are intended for use in organ ~ 
transplantation and labeled “For use in 
organ transplantation only.” Blood 
vessels intended for use in organ 
transplantation are required to be in 
compliance with HRSA provisions for 
donor screening and testing. The 
labeling provision is a distinct 
requirement in order for such blood 
vessels to fall under the regulation 
governing the operation of the OPTN. 
Any OPTN labeling policies, whether 
voluntary or enforceable, supplement 
this requirement. 


C. 42 CFR 121.7 © 


In 42 CFR 121.7, we are redesignating 
paragraph (e) as paragraph (f), and 
adding a new paragraph (e). Under 42 
CFR 121.7(e), a blood vessel intended 
for use in organ transplantation is 


‘subject to the allocation requirements 


under 42 CFR part 121 and enforceable 
OPTN policies pertaining to the organ 
with which the blood vessel is 
procured. These provisions apply until 
the transplant center receiving the organ 
determines that the blood vessel is not 
needed for the transplantation of that 
organ. This allocation priority will 
assure that vessels that may be 
necessary for the immediate 
transplantation of the organs with 
which they are recovered are made 
available for that use prior to being 
diverted to other organ transplant uses. 


V. Rulemaking Action 


In the Federal Register of November 
21, 1997 (62 FR 62466), FDA described 
its procedures on when and how the 
agency will employ direct final 
rulemaking. We have determined that 
this rule is appropriate for direct final 
rulemaking because we believe that it 
includes only. noncontroversial 
amendments and we anticipate no 
significant adverse comments. 
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Consistent with FDA’s procedures on 
direct final rulemaking, FDA and HRSA 
are publishing elsewhere in this issue of 
the Federal Register a companion 
proposed rule to amend FDA’s and 
HRSA’s regulations to include as organs 
those blood vessels recovered with 
organs that are intended for use in organ 
transplantation; and to exclude such 
blood vessels from the definition of - 
HCT/Ps. The companion proposed rule 
provides a procedural framework within 
which the rule may be finalized in the 
event that the direct final rule is 
withdrawn because of any significant 
adverse comments. The comment period 
for the direct final rule runs 
concurrently with the companion 
proposed rule. Any comments received 
in response to the companion proposed — 
rule will be considered as comments 
regarding the direct final rule. 

We are providing a comment period 
of 75 days after date of publication in 
the Federal Register. If we receive any 
significant adverse comments, we 
intend to withdraw this direct final rule 
action before its effective date by 
publication of a notice in the Federal 
Register. A significant adverse comment 
is defined as a comment that explains 
why the rule would be inappropriate, 
including challenges to the rule’s 
underlying premise or approach, or 
would be ineffective or unacceptable 
without a change. In determining 
whether an adverse comment is 
significant and warrants terminating a 
direct final rulemaking, we will 
consider whether the comment raises an 
issue serious enough to warrant a 
substantive response in a notice-and- 
comment process in accordance with 
section 553 of the Administrative 
Procedure Act (5 U.S.C. 553). Comments 
that are frivolous, insubstantial, or 
outside the scope of the rule will not be 
considered significant or adverse under 
this procedure. A comment 
recommending a regulation change in 
addition to those in the rule would not 
be considered a significant adverse 
comment unless the comment states 
why the rule would be ineffective 
without the additional change. In 
addition, if a significant adverse | 
comment applies to an amendment, 
paragraph, or section of this rule and 
that provision can be severed from the 
remainder of the rule, we may adopt as 
final those provisions of the rule that are 
not the subjects of a significant adverse 
comment. 

If any significant adverse comments 
are received during the comment 
period, FDA will publish, before the 
effective date of this direct final rule, a 
document withdrawing the direct final 
rule. If we withdraw the direct final 


rule, any comments recéiveéd will be 
applied to the proposed rule and will be 
considered in developing a final rule 
using the usual notice-and-comment 
procedures. 

If FDA and HRSA receive no 
significant adverse comments during the 
specified comment period, FDA and 
HRSA intend to publish a confirmation 
document, before the effective date of 
the direct final rule, confirming the . 
effective date. 


VI. Analysis of Impacts 


FDA and HRSA have examined the 
impacts of the final rule under 


Executive Order 12866 and the 


Regulatory Flexibility Act (5 U.S.C. 
601-612), and the Unfunded Mandates 
Reform Act of 1995 (Public Law 104-4). 
Executive Order 12866 directs agencies 
to assess all costs and benefits of 
available regulatory alternatives and, 
when regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety, and other advantages; 
distributive impacts; and equity). FDA 
and HRSA believe that this direct final 
rule is not a significant regulatory action 
as defined by the Executive order. 
Under the Regulatory Flexibility Act, 
agencies analyze regulatory options that 
would minimize any significant impact 
of a rule on small entities. Because the 
agencies do not expect that the transfer 
of jurisdiction over the blood vessels 
described in this rule from FDA to 
HRSA will result in substantial changes 
in the way transplant hospitals and 
OPOs preserve, store, and transplant 
such blood vessels, FDA and HRSA 
certify that the direct final rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Under section 202(a) of the Unfunded 
Mandates Reform Act of 1995, agencies 
prepare a‘written statement, which 
includes an assessment of anticipated 
costs and benefits, before issuing ‘“‘any 
rule that includes any Federal mandate 
that may result in the expenditure by 
State, local, and tribal governments, in 
the aggregate, or by the private sector, of 
$100,000,000 or more (adjusted 


' annually for inflation) in any one year.” 


The current threshold after adjustment 
for inflation is $115 million, using the 
most current (2003) Implicit Price 
Deflator for the Gross Domestic Product. 
FDA and HRSA do not expect this direct 
final rule to result in any 1-year 
expenditure that would meet or exceed 
this amount. 


VII. Paperwork Reduction Act of 1995 


This direct final rule contains no 
collections of information. Therefore, 


clearance by OMB under the Paperwork 
Reduction Act of 1995 is not required. 


Vill. Environmental Impact 


FDA and HRSA have determined 
under 21 CFR 25.30(j) that this action is 
of a type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


IX. Federalism 


FDA and HRSA have analyzed this. 
direct final rule in accordance with the 
principles set forth in Executive Order 
13132. FDA and HRSA have determined 
that the rule does not contain policies 
that have substantial direct effects on 
the States, on the relationship between 
the National Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. Accordingly, FDA 
and HRSA have concluded that the rule 
does not contain policies that have 
federalism implications as defined in 
the Executive order and, consequently, 
a federalism summary impact statement 
is not required. 


X. Request for Comments 


Interested persons may submit to the 
Division of Dockets Management (see 
ADDRESSES) written or electronic 
comments regarding this document. 
Submit a single copy of electronic 
comments or two paper copies of any 
mailed comments, except that 
individuals may submit one paper copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the Division 
of Dockets Management between 9 a.m. 
and 4 p.m., Monday through Friday. 


List of Subjects 
21 CFR 1271 


Biologics, Communicable diseases, 
Drugs, HIV/AIDS, Human cells, tissues, 
and cellular and tissue-based products, 
Medical devices, Reporting and 
recordkeeping requirements. 


42 CFR 121 


Healthcare, Hospitals, Reporting and 
recordkeeping requirements. 


= Therefore, under the Public Health 
Service Act and under authority 
delegated to the Commissioner of Food 
and Drugs and to the Administrator, 
Health Resources and Services 
Administration, 21 CFR part 1271 and 
42 CFR part 121 are amended as — 
follows: 
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21 CFR Chapter ! 


PART 1271—HUMAN CELLS, TISSUES, 
AND CELLULAR AND TISSUE-BASED 
PRODUCTS 


@ 1. The authority citation for 21 CFR 

part 1271 continues to read as follows: 
Authority: 42 U.S.C. 216, 243,.263a, 264, 

271. 

w 2. Section 1271.3 is amended by 


adding paragraph (d)(8) to read as 
follows: . 


§1271.3 How does FDA define important 
terms in this part? 


* * * * * 

(d) * 

(8) Blood vessels recovered with an. 
organ, as defined in 42 CFR 121.2, that 
are intended for use in organ 
transplantation and labeled “For use in 
organ transplantation only.” 


* * * * * 
42 CFR Chapter | : 


PART 121—ORGAN PROCUREMENT 
AND TRANSPLANTATION NETWORK 


= 3. The authority citation for 42 CFR 
part 121 continues to read as follows: 


Authority: Sections 215, 371-376 of the 
Public Health Service Act (42 U.S.C. 216, 
273-274d); and sections 1102, 1106, 1138, 
and 1871 of the Social Security Act (42 
U.S.C. 1302, 1306, 1320b—8 and 1395hh). 

g 4. Section 121.2 is amended by adding 
a sentence at the end of the definition 
of “Organ” to read as follows:: 


§121.2 Definitions. 


* * * * * 


Organ * * * Blood vessels recovered 
from an organ donor during the recovery 
of such organ(s) are considered part of 
an organ with which they are procured 
for purposes of this part if the vessels 
are intended for use in organ 
transplantation and labeled “For use in 
organ transplantation only.” 

* * 


* * * 


@ 5. Section 121.7 is amended by 
redesignating paragraph (e) as paragraph 
(f) and by adding paragraph (e) to read 
as follows: 


§121.7 Identification of organ recipient. 
* * * * * 3 

(e) Blood vessels considered part of an 
organ. A blood vessel that is considered 
part of an organ under this part shall be 
subject to the allocation requirements 
and policies pertaining to the organ 
with which the blood vessel is procured 
until and unless the transplant center 
receiving the organ determines that the 
blood vessel is not needed for the 
transplantation of that organ. 


Dated: April 10, 2006. 
Elizabeth M. Duke, 
Administrator, Health Resources ant Services 
Administration. 

Dated: February 8, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy, Food and 
Drug Administration. 
{FR Doc. 06-4369 Filed 5-11-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF DEFENSE 
Office of the Secretary 

32 CFR Part 202 
[DoD-2006-—OS-—0077; 0790-AG31] 


Department of Defense Restoration 
Advisory Boards 


AGENCY: Department of Defense. 
ACTION: Final rule. 


SUMMARY: The Department of Defense 


_ (DoD) is promulgating the Restoration 


Advisory Board (RAB) rule regarding 
the scope, characteristics; composition, 
funding, establishment, operation, 
adjournment, and dissolution of RABs. 
This rule implements the requirement 
established in 10 U.S.C. 2705(d)(2)(A), 
which requires the Secretary of Defense 
to prescribe regulation regarding RABs. 
This rule is based on DoD’s current 
policies for establishing and operating 
RABs, as well as the Department’s 
experience over the past ten years. 
DATES: This rule is effective May 12, 
2006. 


FOR FURTHER INFORMATION CONTACT: For 
specific questions or to request an 
opportunity to review the docket for this 
rulemaking, please contact Ms. Patricia 
Ferrebee, Office of the Deputy Under 
Secretary of Defense (Installations & 
Environment), 703-571-9060. This final 
rule, along with relevant background 
information, is available on the World- 
Wide Web at the Defense Environmental 
Network and Information eXchange 
Web site at https://www.denix.osd.mil/ 
rabrule. 


SUPPLEMENTARY INFORMATION: 


Preamble Outline 


I. Authority 
II. Background 
Il. Summary of Significant Changes to the 
Final Rule 
IV. Response to Comments 
V. Administrative Requirements 
A. Regulatory Impact Analysis Pursuant to 
Executive Order 12866 
B. Regulatory Flexibility Act 
C. Unfunded Mandates 
D. Paperwork Reduction Act 


E. National Technology Transfer and 
Advancement Act 

F. Environmental Justice Requirements 
Under Executive Order 12898 

G. Federalism Considerations Under 
Executive Order 13132 


I. Authority 


This rule is being finalized under the 
authority of Section 2705 of Title 10, 
United States Code (U.S.C.). 


Il. Background 


The Department of Defense (DoD) 
published the Restoration Advisory 
Board (RAB) rule in the Federal 
Register as a proposed rule on January 


-28, 2005 (70 FR 4061) in 32 U.S. Code 


of Federal Regulations (CFR) Part 202. 
The public comment period for the 
proposed rule ended March 29, 2005. 
Thirty-four commenters submitted 
comments on the proposed rule. The 
preamble to this final rule consists 
mainly of an explanation of the 
Department’s responses to these 
comments. Therefore, both this 
preamble and the preamble to the 
proposed rule should be reviewed 
should a question arise as to the 
meaning or intent of the final rule. 
Unless directly contradicted or 
superseded by this preamble to the rule 
or by the rule, the preamble to the 
proposed rule reflects DoD’s intent for 
the rule. 

The preamble to the final rule 
provides a discussion of each proposed 
rule section on which comments were 
received. Revisions to the proposed rule 
that are simply editorial or that do not 
reflect substantive changes are not 
addressed in this preamble. All 
comments the Department received are 
presented in a “Response to Comments” 
document, which has been placed in the 
docket for this rulemaking. 

DoD recognizes the importance of 
public involvement at military 
installations. For the purposes of this 
rule, the term installation means 
operating and closing DoD installations 
and formerly used defense sites (FUDS) 
that reacquire environmental 38 
restoration. DoD has developed 
community involvement policies to 
ensure that local communities are 
provided the opportunity as early as 
possible to obtain information about, 
and provide input to, the decisions 
regarding environmental restoration 
activities at military installations. It is 
DoD policy to provide the public with 
the ability to participate in these 
activities through the establishment of. 
RABs, among other public involvement 
opportunities. 

Based on statutory and regulatory 
requirements for community 
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involvement and recommendations 
from the Federal Facilities 
Environmental Restoration Dialogue 
Committee (FFERDC), DoD has 
strengthened its community 
involvement efforts, including the RAB 
initiative, under its environmental 
restoration program. DoD believes that 
working in partnership with local 
communities and addressing the 
concerns of those communities early in 
the restoration process, has enhanced its 
efforts under, and increased the 
_credibility of, the environmental 
restoration program. The Department 
remains committed to involving 
communities near DoD installations in 
environmental restoration decision- 
making processes that may affect human 
health, safety and the environment. 

RABs have become a significant 
component of DoD’s efforts to increase 
community involvement in the 
environmental restoration program. 
RABs provide a continuous forum 
through which members of affected 
communities can provide input to an 
installation’s ongoing environmental 
restoration activities. RAB members 
provide recommendations regarding 
environmental restoration to DoD. RABs 
are not Federal Advisory Committees 
and are specifically excluded from the 
requirements of the Federal Advisory 
Committee Act (10 U.S.C. 2705(d)(2)), 
however, DoD does meet its substantive 
requirements. 

On September 27, 1994, DoD and the 
Environmental Protection Agency (EPA) 
jointly issued guidelines for the 
formation and operation of RABs 
(“Restoration Advisory Board 
Implementation Guidelines’’). The 
guidelines describe how to implement 
the DoD RAB policy and identify each 
stakeholde’s role within the RAB. The 

.guidelines also state that existing 
Technical Review Committees (TRCs) or 
similar groups may be expanded or 
modified to become RABs, and that 
RABs may fulfill the statutory 
requirements for establishing TRCs (10 
U.S.C. 2705(d)(1)) at installations 
undergoing environmental restoration). 
As of September 30, 2004, DoD. 
reported the existence of 310 active 
RABs across all of the Military 
Component’s installations. Over the past 
several years, the number of RABs has 
remained fairly consistent, although the 
number fluctuates as some RABs 
adjourn and others form. RABs are one 
part of DOD’s and the Military 
Components’ extensive community 
outreach and public participation 
activities, which include compliance 
with the public notice and participation 
requirements of the Comprehensive 
Environmental Response, 


Compensation, and Liability Act 
(CERCLA), the Resource Conservation 
and Recovery Act, and other Federal 
and state environmental laws, as well as 
considerable consultation with DoD 
partners at Federal, state, and local 
government agencies. 

A RAB may only address issues 
associated with environmental 
restoration activities under the Defense 
Environmental Restoration Program 
(DERP) at DoD installations, including 
activities conducted under the Military 
Munitions Response program (MMRP) 
to address unexploded ordnance, 
discarded military munitions, and the 
chemical constituents of munitions. If a 
RAB already exists at an installation and 
MMRP sites are identified, the RAB may 
be expanded to consider additional 
issues related to the MMRP sites. If the 
current RAB or DoD installation decides 
that it is necessary to involve new 
stakeholders, the installations should . 
notify potential stakeholders of its 
intent to expand the RAB and solicit 
new members who have an interest in 
issues related to the MMRP. If there is 
no current RAB active at the installation 
and MMRP sites are identified, the __ 
installation will follow the prescribed 
guidance for determining sufficient 
community interest in forming a RAB. 

The Secretary of Defense is required 

o “prescribe regulations regarding the 
characteristics, 
composition, and funding of Restoration 
Advisory Boards” (10 U.S.C. 
2705(d)(2)(A)). DoD’s issuance of the 
RAB rule is not, however, a 
precondition to the establishment of 
RABs (10 U.S.C. 2705(d)(2)(B)). 
Therefore, DoD provides the RAB rule 
regarding the scope, characteristics, 
composition, funding, establishment, 
operation, adjournment, and dissolution 
of RABs. DoD recognizes that each RAB 
established will be a unique 
organization dealing with installation- 
specific issues. This rule is consistent 
with the recommendations set forth in 
the FFERDC’s Final Report and reflects 
over ten years of experience in 
establishing and operating RABs 
throughout the United States. DoD has 
structured this proposal to maximize 
flexibility for RAB members and 
installations nationwide. 


II. Summary of ‘canons Changes to 
the Final Rule 


The Department of Defense has made 


no apices changes to the RAB final 
rule. 


IV. Response to Comments 


The Department received many 
comments on the proposed rule. Many 
comments were supportive of the 


proposed rule and the role of RABs in 
public participation. In particular, 
commenters believed that the rule 
provides standards that are 
comprehensive yet flexible enough to 
address the 310 active RABs operating 
at DoD installations across the nation. 
This section contains the Department’s ° 
responses to the comments received on 
the proposed rule, organized by the ; 
structure of the proposed and final 
rules. 


A. 202.1 Purpose, Scope, Definitions, 
and Applicability . 


The Department received several 
comments requesting that the scope of 
RABs be modified to include additional 
community concerns outside of 
environmental restoration activities 
under the DERP. Although RABs have 
been identified as a successful forum for 
public discussion of community 
concerns, DoD funds RABs with money 
dedicated to supporting environmental 
restoration activities under the DERP. 
The Department cannot justify the 
discussion of issues outside the 
activities of the DERP with this same 
funding source. DoD continues to 
encourage installations to assist the 
RABs in finding the proper venue to 
support a broader scope of issues. One 
commenter requested that the text in the 
preamble regarding the scope of RABs 
be included in the rule to clarify that 
RABs may address only issues 
associated with environmental 
restoration activities under the DERP. 
The Department has modified the rule 
for clarification. 

The Department received one 
comment requesting that the definition 
of ‘environmental restoration” be 
modified to include addressing 
detection and disposal of unexploded 
ordnance and demolition and removal 
of unsafe buildings and structures. 
These activities are currently included 
by definition as part of environmental 
restoration. 

The Department received three 
additional comments regarding 
definitions. One commenter requested 
that the definition of “stakeholder” be 
revised to include current landowners 
of FUDS properties. The Department has 
incorporated this comment into the - 
Rule. DoD also received two comments 
requesting that munitions and 
explosives of concern (MEC) be added 
to the definition of environmental 
restoration. MEC are included in the 
Department’s environmental restoration 
program, specifically, they are 
addressed through the MMRP. The 
Department has incorporated language 
regarding the MMRP into the final rule. 


q 
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The Department received many 
comments in support of the purpose and 
scope of this rule. Two commenters 
agreed with the Department regarding 
its encouragement of open public 
participation. One commenter agreed 
with DoD’s approach that the rule 
applies to all RABs, regardless of when 
they were formed. 


B. 202.2. Criteria for Establishment 


The Department received several 
comments requesting that the number of 
petitioners required to establish a RAB 
be reduced from 50 to-25 or 30. The 
Department clarifies that 50 petitioners 
is not the only way to establish a RAB. 
The petition is one of four proposed 
mechanisms to initiate the : 
establishment of the RAB. Specifically, 
as found in § 202.2(a) of the final rule, 
“a RAB should be established when 
there is sufficient and sustained 
community interest and any of the 
following criteria are met—the closure 
of an installation involves the transfer of 
property to the community; at least 50 
local citizens petition for a RAB; 
Federal, state, tribal, or local 
government representatives request the 
formation of a RAB; or the installation 
determines the need for a RAB.” If 25. 
citizens petition for a RAB in a rural or 
less populated area, it is reasonable to 
conclude that the installation would 
determine the need or that Federal, 

_ state, tribal, or local government 
representatives would request formation 
of a RAB. 

Several commenters requested that 
the statement “sufficient and sustained 
community interest’’ be further 
clarified. For RABs to operate, it is 
necessary that there be a voluntary 
investment of public participation. This 
public willingness to be involved in a 
voluntary group and invest the time and 
energy is not found in all communities. 
The statement “sufficient and sustained 
community interest” indicates that there. 
is enough willingness from the 
community to adequately maintain a 
RAB for a continued period of time. 
DoD recognizes that installations 
nationwide are unique and has avoided 
inflexible standards that do not meet the 

needs of this program. In Section 202.2 
of this rule, rather than providing 
specific standards, the Department has 
outlined several tools for Installation 
Commanders to use in the evaluation of 
“sufficient and sustained community 
interest” including reviewing 
correspondence files and media 
coverage; consulting local community 

members and relevant government 
officials; and evaluating responses to 
communication efforts, such as notices 
placed in local newspapers, and, if 


applicable, announcements on the 
installation’s website. Once a RAB has 
been established, a decline in sufficient 
and sustained community interest 
should be evident when the public has 
withdrawn from a role of active 
involvement, such as a lack of 
attendance at scheduled meetings. 

The Department received two 
comments requesting modified language 
regarding the conversion of existing 
TRCs or groups that provide advice to 
RABs. These commenters requested 
that, where TRCs or similar advisory 
groups already exist, the TRC or similar 
advisory group should be incorporated 
or converted into a RAB, provided there 
is sufficient and sustained interest 
within the community. The Department 
agrees with this statement and § 202.2(c) 
of the final rule reflects this position. 

Several commenters requested that 
the Installation Commander reassess 
community interest annually rather than 
bi-annually. The Department would like 
to make clear that the reassessment of 
interest conducted by the Installation 
Commander is not the sole mechanism 
to prompt the establishment or 
reestablishment of a RAB. This 
assessment is part of a layering strategy 
to ensure that where a community has 
sufficient interest, a RAB will be 
established; therefore, the Department 
has decided against making this change. 
Additional mechanisms found in 

§ 202.2(a) that prompt RABs to be 
established or reestablished include the 
closure of an installation that involves 
the transfer of property to the 
community; at least 50 local citizens 
petition the installation for creation of a 
RAB; Federal, state, tribal, or local © 
government representatives request the 
formation of a RAB; or the installation 
determines the need for a RAB based on 
correspondence files, media coverage, 
consultation of community members 
and relevant government officials, and 
responses to communication efforts, 
such as notices placed in local 
newspapers. 

Two commenters suggested that local, 
state, and Federal agencies be involved 
in the Installation Commanders’ © 
biennial reassessments of the 
community’s interest in RAB formation. 
The Department understands that local, 
state, and Federal agencies are also 
considered part of an installation’s 
community, and as such, would be part 
of the Installation Commander’s 
reassessment of community interest. 


C. 202.4. Composition of a RAB 
The Department received a few 
comments requesting further 


clarification and description of potential 
conflict of interest rules for RAB 


membership. DoD encourages these 
commenters to review the referenced 
documentation, the Federal Acquisition 
Regulation (FAR), for more information. 
The description provided in the rule is 


. based on the FAR, which is the primary 


regulation for use by all Federal 
Executive Agencies in their acquisition 
of supplies and services with 
appropriated funds. The FAR can be 
reviewed online at http:// 
www.arnet.gov/far/. 

The Department received several 
comments requesting additional 
guidelines on the selection of RAB 
members. Conversely, several comments 
indicated that the guidelines provided 
on the selection of RAB members were 
too burdensome and descriptive. 
Recognizing that the process for 
selecting RAB members is sensitive in 
nature, DoD provided RABs with a 
process for selecting these members. 
The Department expects that specific 
procedures developed by the selection 
panel will be established by each RAB 
and included in its operating 
procedures. - 

The Department received several 
conflicting comments requesting that 
specific individuals be required as 
members of RABs and opposing 
comments requesting that those same 
individuals not be allowed membership. 
The Department would like to clarify 
that RABs are part of DoD’s stakeholder 
involvement prgram, where all 
interested stakeholders are invited to 
participate, including individuals, 
health officials, tribal members, local 
governments, state officials, and Federal 
representatives. The Department does 
not have the authority to require 

officials, agencies, or individuals that 
are non-DoD personnel to publicly 
participate or requrie their membership 
in RABs. 

Several commenters requested that 
the Department expand RAB 
membership opportunities to those 
individuals that do not live or work in 
the affected communities. This 
comment was not incorporated because 
membership is restricted to those 
individuals that live or work in the 
affected communities. RAB meetings are 
widely publicized and open to all for 
participation. Representatives of 
organizations and agencies who live and 
work outside the affected area are 
certainly encouraged to voice their 
opinions and actively participate at RAB 
meetings. Another commenter requested 
that the Department further define the 
term ‘affected community.” DoD 
encourages each RAB to define the term 
“affected community” as appropriate, 
and to include this term in its operating 
procedures for selecting RAB members. 


| 
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One commenter requested revised 
language to transfer the role of | 
appointing community RAB members 
from the Installation Commanders to 
community RAB members. The 
Department did not modify the role of 
the Installation Commander in this 
process. If the process outlined in 
§ 202.4(a)(2)(i) of the final rule is 
followed, the community selects a panel 
of members and the Installation 
Commander accepts or rejects all. 

One commenter recommended that 
the RAB member selection panel not 
announce the list of RAB nominees, but 
instead transmit the list of nominees to 
the Installation Commander for 
appointment. The Department has 
incorporated this comment as suggested. 

One comment recommended the 
addition of specific criteria to be used 
by the Installation Commander in 
determining what ‘“‘fairly represents the 
local community.” The Installation 
Commander should be able to find 
information on the representation of th® 
community in each installation’s 
community Relations Plan (CRP). 

One commenter agreed that RABs 
should have only one representative 
from each government agency to prevent 
an inordinate representation by 
government and DoD officials. 


D. 202.5. Creating a Mission Statement 


One commenter indicated that the 
language regarding a RAB’s mission 
statement in the preamble was 
inconsistent with the language provided 
in the proposed rule. The Department 
reviewed the rule and noted that the 
language is consistent. 


E. 202.6. Selecting Co-Chairs 


One commenter requested that the 
rule allow for the flexibility of multiple 
community co-chairs. The Department 
did not incoroporate this language in 
the rule, but recognizes that RABs are 
unique. One commenter asserted that it 
is appropriate for the community co- 
chair to be selected by the community 
RAB members as required in § 202.6(b). 


F. 202.7. Developing Operating 
Procedures 


One commenter stated that references 
to goals and objectives were 
inconsistent within the proposed rule. A 
few commenters stated that it is 
inappropriate for the installation co- 
chair to determine the goals and 
objectives of the RAB. The Department 
updated information on goals and 
objectives in the final rule. The rule 
states that, “Clearly defiend goals and 
objectives for the RAB, as determined by 
the co-chairs in consultation with the 
RAB,” should be addressed. the 


. preamble of the proposed rule provided 


further detail on the type of consultation 
that should take place, including that, 
“the DoD installation co-chair will 
listen to, consider, and provide specific 
responses to the RAB members’ 
comments before finalizing the goals 
and objectives.” The language provided 
clearly indicates that the RAB as a 
whole participates in the development 
of goals and objectives. 

ne commenter requested that there 


- not be a requirement to publish and 


submit public notice of RAB meetings. 
This rule reflects Congressional 
requirements regarding public notices 
(see Sec. 317, Pub. L. 136-108, 117 Stat. 
1393 (10 U.S.C. 2705(d)(2)); these 
notices may be purchased through ads 
in local newspapers. 

One commenter requested further 
clarification regarding a RAB member’s 
function to provide feedback to other 
community members and to keep the 
public informed about the proceedings 
of the RAB. Reaching out to the broader 
community is an important role of 
community members. Clarification of a 
RAB member’s function could be 
provided in the RAB’s operating 
procedures. 

. One commenter requested that RAB 
meetings be held off base due to 
increased security measures and the 
difficulty for some members to gain 
access to military installations. The 
Department considers additional 
language unnecessary because Section 
202.9(a)(2) explicitly states that, ‘Each 
RAB meeting shall be held * * * ina 
manner or place reasonably accessible.” 
It is recommended that additional 
language regarding meeting locations be 
incorporated in the RAB’s operating 
procedures. Another comment was 
received requesting child care and 
transportation for RAB meetings. Child 
care and transportation will not be 


provided for RAB meetings. The 


Department recognizes that this is a 
burden that RAB participants bear and 
appreciates their involvement despite 
these factors. It is important that 
participant involvement continue 
without DoD providing services that 
could be perceived as creating the 
potential for biased opinions regarding 
environmental restoration at DoD sites. 

Another commenter stated that all 
actions performed by a RAB should be 
available for public comment to ensure 
an open process. The Administrative 
Record provides the public with an 
open process for reviewing the actions 
performed by a RAB. Also, RAB 
meetings are open to public 
participation. 

One commenter recommended that 
public participants be afforded the 


opportunity to provide comments at 
RAB meetings. The Department has 
incorporated this recommendation in 

§ 202.9(a)(3) to read, ‘Open solicitation 
of public comments shall be permitted, 
and members of the public will have a 
designated time on the agenda to speak 
to the RAB committee as a whole.” 

One commenter stated that the 
preamble and proposed rule were 
inconsistent in their descriptions 
regarding the role of the RAB in 
developing operating procedures. DoD 
has incorporated language to state that 
each RAB develops its own operating 
procedures and that the co-chairs are 
responsible for carrying them out. 

One commenter stated that copies of 
all materials presented at RAB meetings, 
including readable maps, should be 
available for RAB members and the 
public. The Department encourages the 
distribution of presentation materials to 
RAB meeting participants and requires 
that these materials be included in the 
information repository or administrative 
record as appropriate and when security 
concerns allow. : 

One commenter requested that a RAB 
be able to exercise its authority to 
change or reduce the frequency of the 
meeting schedule as needed through its 
operating procedures. The Department 
agrees with the commenter and would 
like to call attention to Section _ 
202.7(a)(5) which indicates that the 


operating procedures will address 


meeting frequency and location. 

One commenter requested a specific 
timeframe for,the distribution of 
meeting agendas. Another commenter 
requested clarification that community 
members play a key role in the 
development of the meeting agenda. The 
Department recommends that if a RAB 
is facing difficulty distributing meeting 
agendas, specific recommendations for a 
timeframe to distribute meeting agendas 
be made in that RAB’s operating 
procedures. It is impractical and 
inflexible to set out a specific timeframe 
for RABs to distribute meeting agendas. 
The Department agrees that the 
community should play a key role in the 
development of the meeting agenda, and 
for this reason, this language was 
included as a discussion item in the 
RAB’s operating procedures 
§ 202.7(a)(13). : 

Several commenters offered 
supportive statements on the provisions 
for developing operating procedures. 
One commenter felt that the operating 
procedures would work well for existing 


_ RABs. In addition, commenters felt that 


it is appropriate for a RAB to develop 
specific operating procedures tailored to 
the needs of that individual RAB. 
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G. 202.8. Training RAB Members 


Several comments were received 
pertaining to training for RAB members. 
A few commenters suggested that 
training for RABs has been inadequate. 
The rule has been modified to 
incorporate comments received that 
suggest improved language relevant to 
training. One commenter stated that 
training that-is “unique to and mutually 
benefits” RABs is not a workable 
standard. The text was revised to 
indicate that training would be site- 
specific and beneficial to RAB members. 
The Department also expanded this 
section to recommend training for RAB 
members that includes clarification of 
the purpose and responsibilities of 
RABs, familiarization with cleanup 
technologies, chemicals of concern, 
sampling protocols, and information 

_ about the availability of independent 
technical advice and document review 
through EPA’s Technical Assistance 
Grant (TAG) program and DoD’s 
Technical Assistance for Public 
Participation (TAPP) program. 


H. 202.9. Conducting RAB Meetings 


One commenter stated that copies of 
all materials presented at RAB meetings, 
including readable maps, should be 
available to RAB members and the 
public. The Department encourages the 
distribution of presentation materials 
and readable maps to all RAB meeting 
participants as appropriate. However, it 
may not be appropriate in all cases for 
maps to be distributed to the 
community due to increased security 
measures at many installations. 

The Department received several 
comments regarding the RAB voting 
practices. DoD would like to make clear 
that voting or polling members is not a 
requisite action of RABs. comments 
stated that DoD members of the RAB 
should not be allowed to vote and that 
only RAB community members should 
have voting privileges. The Department 
has modified the language in the rule to 
assert that each RAB member may 
provide advice as an individual; 
however, when a RAB decides to vote 
or poll for consensus, only community 
members should participate. The 
Department will not be obligated by 
votes or consider voting results to be 
more important than the advice of an 
individual RAB member. 

One commenter requested 
clarification on whether publications 
listed on Web sites would meet the 
requirements of ‘‘publishing meeting 
notices in a local newspaper of general 
circulation.”’ The Department clarifies 
that publicizing meeting notices on Web 
sites would not meet the requirements 


of publishing notices in local 
newspapers. Posting meeting notices on 
Web sites is a good practice, but should 
be done in addition to local newspaper 
uirements. 
he Department received a few 

comments regarding the procedures for 
recording, approving, and distributing 
meeting minutes. One commenter 
requested that transcription services be 
provided to record RAB meeting 
minutes. Another commenter requested 
that the rule set out a specific timeframe 
for the preparation and distribution of 
meeting minutes. In recognition of the 
fact that this final rule was developed to 
maximize flexibility for RAB members 
and installations nationwide, the 

- Department has modified the language 
in the operating procedures Section 
202.7(a)(4), recommending that each 
RAB develop a procedure for recording, 
approving, and distributing meeting 
minutes. Specific regulations for 
recording, approving, and distributing 
meeting minutes for all RABs 
nationwide were not included in this 
tule. 


I. 202.10. RAB Agent and 
Dissolution 


The Department received many 
comments regarding RAB adjournment. 
Many commenters disagreed with the 
Installation Commander having the 
authority to adjourn a RAB. One 
commenter recommended that the 
entire RAB agree in writing before it 
would be adjourned. RAB members are 
provided multiple opportunities for 
input should adjournment be 
considered. The Department would like 
to clarify that, as stated in 
§ 202.10(a)(2)(i) of the final rule, the 
Installation Commander shall, “Consult 
with EPA, state, tribes, RAB members, 
and the local community, as 
appropriate, regarding adjourning the 
RAB and consider all responses before 
making a final decision.”’ The 
Installation Commander, as the 
responsible, accountable Department of 
Defense contact, will have the authority 
to adjourn a RAB. The requirement for 
consultation protects the RAB from 
unilateral decisions made by DoD 
personnel. 

One commenter requested that “with 
input from the community” be added to 
the statement, ‘‘an Installation 
Commander may adjourn.” The 
Department agrees with this 
recommendation and has incorporated 
the language into § 202.10(a)(1) of the 
final rule. 

Several other comments were 
received stating that RABs should not be 
considered for adjournment when 
records of decision (RODs) are signed or 


all remedies are in place. A commenter 
recommended that it would be better to 
adjourn when all sites reach the status 
of operating properly and successfully. 
The Department recognizes a RAB may 
not adjourn when all RODs are signed 
or all remedies are in place. Meetings 
should not need to be held as often, but 
additional input from the community 
may be necessary or helpful. RABs may 
want to decide in their operating 
procedures when it is appropriate or — 
necessary to hold RAB meetings after all 
RODs are signed or all remedies are in 
place. It is not expected or required that 
a RAB adjourn at this time. The 
Department’s experience has shown that 
after RODs are signed, communities may 
lose interest in the RAB. The 
Department provided a list of various 
circumstances that may lead an 
Installation Commander, in consultation 
with EPA, state, tribes, RAB members, 
and the local community, to adjourn a 


“Several commenters requested that 
RABs not be adjourned when the 
installation is transferred or cleanup 
privatized. The Department believes 
that it may be impractical for DoD to 
continue to operate RABs at former 


_ installations that have been transferred 


out of DoD control and restoration 
responsibilities assumed by the 
transferee. In such cases, after inviting 
input from the community and 
consulting with EPA (at NPL sites) and 
State officials, DoD will endeavor to 
arrange to have the transferee provide 
an appropriate means for the public to 
review and comment upon post-transfer 
restoration response decisions. 

One commenter was concerned that 
decline in interest during long-term 
management (LTM) would lead to RAB 
adjournment, suggesting that the RAB 
may decide to meet less frequently 
instead of adjourning. Although lack of 
interest during LTM may be lead to RAB 
adjournment, it would not be required, 
and a change in meeting frequency may 
be sufficient. The Department 
recommends that RABs describe in their 
operating procedures when it is 
appropriate or necessary to hold RAB 
meetings during LTM. Stakeholders are 
also encouraged to utilize their 
installation’s point of contact (POC) for 
environmental restoration activities and 
the installation’s Community Relations 
Plan (CRP) to remain involved, 


_ regardless of the status of a RAB. 


Information regarding environmental 
restoration activities will be shared with 
the public, (e.g., local media, public 
meetings, and Web sites) and the POC 
and CRP may assist interested 
stakeholders in accessing this 
information. If the RAB is adjourned 
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and the community becomes interested 
again, the RAB can be reestablished. 

A few comments were received 
stating that the process of adjournment 
and dissolution should be consistent. 
These processes were not made 
consistent, because they are employed 
in different situations, requiring 
different responses. 

The Department received many 
comments on RAB dissolution. Most of 
these commenters disagreed with the 
Installation Commander’s role in the 
dissolution process. The commenters 
requested that a RAB only be dissolved 
through a collective decision-making 
process. The Department would like to 
clarify that the Installation Commander 
does not dissolve a RAB. The decision 
to dissolve a RAB is raised to the 
Military Component’s Deputy Assistant 
Secretary for Environment or 
Environment, Safety and Occupational 
Health. The Installation Commander’s 
role in dissolution includes multiple 
consultation and notification 
requirements with EPA, state, tribes, 
RAB members, and the local 
community, as appropriate, before 
providing a recommendation to the 
Military Component’s Deputy Assistant 
Secretary for Environment or 
Environment, Safety and Occupational 
Health. One commenter requested that 
the notification process require a fact 
sheet and public meeting. These actions 
may be taken, but are not specific 
requirements. Another commenter 
stated that the Installation Commander 
should provide “responses to EPA and 
the state.”’ The Installation Commander 
is required on multiple occasions to 
consult with EPA and the state, as 
appropriate. 

One commenter requested that after a 
RAB is adjourned or dissolved, 
Installation Commanders should 
continue to reassess community interest 
in RAB formation not only when 
environmental restoration activities are 
ongoing, but also when these activities 
may start up again. This comment is 
incorporated in the rule § 202.10(c). 

One commenter stated that the 
process for reestablishing a previously 
adjourned or dissolved RAB is too time- 
intensive for communities that identify 
immediate health or environmental 
concerns. The Department would like to 
clarify that RABs are only one 
component of an installation’s 
community outreach program. CERCLA 
(42 U.S.C. 9601, et seq.) and the. 
National Oil and Hazardous Substances 
Pollution Contingency Plan (40 CFR 
Part 300) require additional community 
_ involvement activities; therefore, an 
installation’s RAB would not be a 
community’s only method of addressing 


immediate health or environmental 
concerns. If an installation identifies 
immediate health or environmental 
concerns, the installation should engage 
appropriate stakeholders by notifying 
them and holding public meetings. 


J. 202.12. Administrative Support and 
Eligible Expenses 


The Department received several 
comments regarding the funding of 
RABs. A few commenters opposed 
language stating that RABs are ‘‘subject 
to the availability of funds.” Another 
commenter stated that the Department 
should be required to report in local 
papers eligible expenses that are 
requested for RAB formation and 
operation that are not provided. One 
commenter requested that the 
Department clarify who pays for a 
RAB’s administrative cost. Another 
commenter requested that the 
Department add informational materials 
relating to cleanup to the eligible 
administrative expenses. Regarding the 
comments that RABs should not be 
“subject to the availability of funds,” it 
should be clarified that the Department 
is authorized funding from Congress. 
DoD relies on this funding to support all 
programs; therefore, RABs remain 
“subject to the availability of funds.” 
The Department does not require RABs 
to report in local papers eligible 
expenses that are provided for the 
operation and formation of RABs. This 
type of discussion is more appropriately 
conducted at RAB meetings. To clarify 
the responsibility for a RAB’s 
administrative costs, the Department 
refers this commenter to § 202.12(a) 
which states that the “installation shall 
provide administrative support to 
establish and operate a RAB.” The 
Department directs the next commenter 
to § 202.12(b)(7) which states that 
eligible administrative expenses 
include, “preparation of meeting agenda 
materials,” which addresses the request 
for eligible expenses, to include creating 
information materials for RAB members 
as it relates to the cleanup. 


K. 202.13. Technical Assistance for 
Public Participation 


One commenter stated that there was 
insufficient text regarding TAPP and 
suggested that section 202.13 be moved 
forward in the rule. The Department 
published a rule on TAPP that is located 
in 32 CFR Part 203; DoD did not expand 
section 202.13 or reorganize the RAB 
rule. Another commenter recommended 
that the reference to ‘in-house 
assistance to discuss technical issues’ 
be removed from the TAPP section and 
placed in the training section. The 
Department agrees and removed this 


language from the TAPP section. A final 
comment regarding the TAPP section 
suggested that its language was 
misleading and vague, because it was 
not identical to EPA’s Technical 
Assistance Grant program. The 
Department’s TAPP program is intended 
to be a different program; they are not 
identical. 


L. 202.14. Documenting and Sopoitins 
Activities and Expenses 


The Department received two 
comments requesting a change in 
language where it is stated that the 
information repository be available at a 
“single, publicly accessible location.” 
The basis for this comment was that 
many installations may be located in 
more than one town, city, or county. 
The Department agrees that the language 
in the proposed rule was limiting and 
has removed the reference to a “‘single”’ 
location in the final rule. 

A few commenters requested that 
copies of each RAB’s activities and 
administrative expenses be provided to 
the RAB directly or be maintained in the 
information repository. RAB minutes 
should be maintained in the information 
repository. The Military Components 
are required to track and report this 
information to fulfill statutory annual 
reporting requirements established in 10 
U.S.C. 2706(a)(2)(j). This Annual Report 
to Congress is made publicly available. 
Individuals seeking installation-specific 
data should request this information 
from the installation co-chair. If the 
installation co-chair is not responsive, 
the request can be referred to the 
Installation Commander. 


M. Web sites 


Several commenters stated that the 
final rule should include language ~ 
encouraging the use of Web sites as a 
communication tool for RABs. The 
Department agrees that Web sites are a 
valid and useful communication tool. 
Throughout the rule, DoD included 
language to reflect our encouragement 
and acceptance of this method of 
communicating. One commenter stated 
that each RAB should be required to set 
up and maintain a Web site. Although 
the Department encourages the use of ~ 
Web sites in RAB communications, the 
Department declined to require that 
each RAB set up and maintain a Web 
site. 


N. Role of an Installation Co-chair 


The Department received several 
comments regarding the role of - 
installation co-chairs in RABs. One 
commenter suggested that the concept 
of co-chairs was impractical and that the 
“installation co-chair” be replaced with 
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an “installation representative.’ One 
commenter stated that the installation 
co-chairs had too much control in the 
formation and operation of RABs. 
Another commenter felt that it was 
inappropriate for the delegation of the 
installation co-chair role to go down the 
chain of command to civilian staff. 
Another commenter requested 
clarification on whether contractors 
could act on behalf of the installation 
co-chair. The concept of co-chairs is not 
considered impractical based on RABs 
. functioning appropriately with 
community and installation co-chairs 
for the last 10 years. Although some 
have stated that the role of an 
installation co-chair unfairly exceeds 
that of a community co-chair, great 
lengths have been taken not only to 
‘ensure fairness, but also to clarify the 
important balance between the 
installation and community co-chair. - 
Government officials are responsible 
and must be the ones to make cleanup 
decisions for action on government 
lands. 


O. Consistency 


The Department received several 
comments requesting that language 
provided in the preamble be consistent 
with language in the rule. The 
Department has reviewed and updated 
the final rule as appropriate. 


P. Consideration of Comments 


The Department received several 
comments regarding a RAB’s process for 
considering comments. One commenter 
requested additional language to discuss 
“careful consideration.” Another 
commenter recommended that language 
be added for comments to be considered 
as a consensus, as well as from 
individual RAB members. One 
commenter stated the installation be 
required to respond to all comments. 
This rule does not preclude any of the 
suggested comments. Recognizing that 
RABs are unique to each installation, 
the Department advises that RABs 
develop a process for considering 


comments in their operating procedures. 


See § 202.7(a)(10). Although collective 
comments can be considered, the 
Department will not be obligated by the 
consensus. Comments will also be 
considered on an individual basis to 
ensure that every commenter is 
recognized. 


Q. Comment Period 


One commenter requested that the 
comment period be extended in the 
Federal Register to ensure that all RABs 
were notified when the Register opened. 
Although the Department did not 
extend the comment period on the 


proposed rule, the rule was sent to all 
RABs prior to being published as a 
proposed rule. For informational 
purposes, DoD mailed the draft 
proposed rule to over 700 RAB co- 
chairs. Additionally, these 700 RAB co- 
chairs were provided copies of the 
proposed rule when it was published in 
the Federal Register. 


R. Accountability 


The Department received many 
comments requesting that there be a 
mechanism to ensure the accountability 
of DoD actions on a RAB, specifically 
those actions of the installation co-chair. 
Several commenters stated that they 
were unaware of any oversight to ensure 
that the installation co-chairs were 
“making a reasonable effort to ensure 
that a RAB performs its role as 
effectively as possible.” Other 
commenters requested a method of 
redress should the RAB not be 
conducted in accordance with the rule. 
The Department has worked hard to 


_ ensure that chairmanship of the RAB is 


shared by the installation and 
community. The Department provides 
oversight for the RAB program, through 
the chain of command, to each 
Component’s headquarters and to the 
Deputy Assistant Secretary. If DoD 
personnel take inappropriate actions, 
these actions would be addressed 
through the chain of command. 


V. Administrative Requirements 


A. Regulatory Impact Analysis Pursuant 
to Executive Order 12866 


Executive Order 12866 (58 FR 51735; 
October 4, 1993) requires each agency 
taking regulatory action to determine 
whether that action is ‘“‘significant.”’ The 
agency must submit any regulatory 
actions that qualify as “significant” to 
the Office of Management and Budget 
(OMB) for review, assess the costs and 
benefits anticipated as a result of the 
proposed action, and otherwise ensure 
that the action meets the requirements 
of the Executive Order. The Order 
defines “significant regulatory action” 
as one that is likely to result in a rule 
that may (1) have an annual effect on 
the economy of $100 million or more or 
adversely effect in a material way the - 
economy, a sector of the economy; _ 
productivity; competition; jobs; the 
environment; public health or safety; or 
state, local; or tribal governments or 
communities; (2) create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency; (3) materially alter the 
budgetary impact of entitlements, 
grants, user fees, or loan programs or the 
rights and obligations of recipients 


thereof; or (4) raise novel legal or policy 
issues arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

The Department has determined that 
the rule is not “significant” under 
Executive Order 12866 because it is not 
likely to result in a rule that will meet 
any of the four prerequisites. 

4) The rule will not have an annual 
effect on the economy of $100 million 
or more or adversely affect in a material 
way the economy; a sector of the 
economy; productivity; competition; 
jobs; the environment; public health or 
safety; or state, local, or tribal 
governments or communities. 

(2) The rule will not create a serious . 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency. 

(3) The rule will not materially alter 
the budgetary impact of entitlements, 
grants, user fees, or loan programs or the 
rights and obligations of recipients 
thereof. 

(4) The rule will not raise novel legal 
or policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set en in the Executive 
Order. 


B. Regulatory Flexibility Act 


The Regulatory Flexibility Act (5 
U.S.C. 601 et seq., as amended by the 
Small Business Regulatory Enforcement 
Fairness Act (SBREFA) of 1996), 
requires that an agency conduct a 
regulatory flexibility analysis when 
publishing a notice of rulemaking for 
any proposed or final rule. The 
regulatory flexibility analysis 
determines the impact of the rule on 
small entities (i.e., small businesses, 
small organizations, and small 
governmental jurisdictions). SBREFA 
amended the Regulatory Flexibility Act 
to require Federal agencies to state the 
factual basis for certifying that a rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

The Department hereby certifies that 
the rule will not have a significant 
economic impact on a substantial 
number of small entities. The primary 
effect of the RAB rule will be to increase 
community involvement in DoD’s 
environmental restoration program. 


C. Unfunded Mandates 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104-4, requires Federal agencies to 
assess the effects of their regulatory 
actions on state, local, and tribal 
governments and the private sector. 
Section 202 of the UMRA requires that, 
prior to promulgating proposed and 
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final rules with ‘Federal mandates” that 
may result in expenditures by state, 
local, and tribal governments, in the 
aggregate or by the private sector, of 
$100 million or more in any one year, 
the agency must prepare a written 
statement, including a cost-benefit 
analysis of the rule. Under Section 205 
of the UMRA, DoD must also identify 
and consider a reasonable number of 
regulatory alternatives to the rule and 
adopt the least costly, most cost- 
effective, or least burdensome 
alternative that achieves the objectives 
of the rule. 

Certain exceptions to Section 205 
exist. For example, when the 
requirements of Section 205 are 
inconsistent with applicable law, 
Section 205 does not apply. In addition, 
an agency may adopt an alternative 
other than the least costly, most cost- 
effective, or least burdensome in those 
cases where the agency publishes the 
final rule with an explanation of why 
such an alternative was not adopted. 
Section 203 of the UMRA requires that 
the agency develop a small government 
agency plan before establishing any 
regulatory requirements that may 
significantly or uniquely affect small 
governments, including tribal 
governments. The small government 
agency plan must include procedures 
for notifying potentially affected small 
governments, providing officials of 
affected small governments with the 
opportunity for meaningful and timely 
input in the development of regulatory 
proposals-with significant Federal 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. . 

The Department has determined that 
the rule does not contain a Federal 
mandate that may result in expenditures 
of $100 million or more for state, local, 
and tribal governments in the aggregate, 
or by the private sector in any one year. 
The term “Federal mandate” means any 
provision in statute or regulation or any 
Federal court ruling that imposes ‘‘an 
enforceable duty” upon state, local, or 
tribal governments, and includes any 
condition of Federal assistance or a duty 
arising from participation in a voluntary 
Federal program that imposes such a 
duty. The rule does not contain a 
Federal mandate because it imposes no 
enforceable duty upon state, tribal, or 
local governments. 


D. Paperwork Reduction Act 


The Paperwork Reduction Act (PRA), 
44 U.S.C. 3501 et seq., prohibits a 
Federal agency from conducting or 
sponsoring a collection of information 
that requires OMB approval, unless 


such approval has been obtained and 
the collection request displays a 
currently valid OMB control number. 
Nor is any person required to respond 
to an information collection request that 
has not complied with the PRA. The 
term “collection of information” 
includes collection of information from 
ten or more persons. The Department ° 
has determined that the PRA does not 
apply to this rule because, although the 
Department will collect information on 
RABs, it does not mandate that any 
person supply information. Therefore, 
the PRA does not apply to the rule. 


E. National Technology Transfer and 
Advancement Act 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (NTTAA), Public Law 104— 
113, Section 12(d) (15 U.S.C. 272 note), 
directs Federal agencies to use technical 
standards developed by voluntary 
consensus standards bodies in its 
regulatory activities, except in those 
cases in which using such standards 
would be inconsistent with applicable 
law or otherwise impractical. 
“Technical standards” means 
performance-based or design-specific 
technical specifications and related 
management systems practices. 
Voluntary consensus means that the 
technical standards are developed or 
adopted by voluntary consensus 
standards organizations. In those cases 
in which a Federal agency does not use 
voluntary consensus standards that are 
available and applicable, the agency 


* must provide OMB with an explanation. 


The rule does not involve 
performance-based or design-specific 
technical specifications or related 
management systems practices. The rule 
is therefore in compliance with the 
NTTAA. 


F. Environmental Justice Requirements 
Under Executive Order 12898 


Under Executive Order 12898, 
“Federal Actions to Address 
Environmental Justice in Minority 
Populations and Low-Income 
Populations,” a Federal agency must, 
where practicable and appropriate, 
collect, maintain, and analyze 
information assessing and comparing 
environmental and human health risks 
borne by populations identified by race, 
national origin, or income. To the extent 
practical and appropriate, Federal 
agencies must then use this information 
to determine whether their activities 
have disproportionately high and 
adverse human health or environmental 
effects on minority populations and 
low-income populations. 


At this time, the Department believes 
that no action will directly result from 
the rule that will have a oss 
disproportionately high and adverse 
human health and environmental effect 
on any segment of the population. 


G. Federalism Considerations Under 
Executive Order 13132 


Executive Order 13132, entitled 
“Federalism” (64 FR 43255; August 10, 
1999), establishes certain requirements 
for Federal agencies issuing regulations, 
legislative comments, proposed 
legislation, or other policy statements or 
actions that have “Federal 
implications.”’ Under the Executive 
Order, any of these agency documents 
or actions have ‘‘Federal implications” 
when they have “substantial direct 
effects on the states, on the relationship 
between the national government and 
the states, or on the distribution of 
power and responsibilities among the 
various levels of government.” Section 6 
of the Executive Order prohibits any 
agency from issuing a regulation that 
has Federal implications, imposes 
substantial direct compliance costs on 
state and local governments, and is not 
required by statute. Such a regulation 
may be issued only if the Federal 
government provides the funds 
necessary to pay the direct compliance 
costs incurred by state and local 
governments, or the agency consults - 
with state and local officials early in the 
process of developing the proposed 
regulation. Further, a Federal agency 
may issue a regulation that has 
federalism implications and preempts 
state law only if the agency consults: 
with state and local officials early in the 
process of developing the proposed 
regulation. 


The rule does not have federalism 
implications because it will not have 
substantial direct effects on the states, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. The statute 
authorizing the Department's 
environmental restoration program, 10 
U.S.C. 2701, clearly defines the rule and 
responsibilities of the Department with 
respect to state and local governments. 


List of Subjects in 32 CFR Part 202 


Administrative practice and 
procedure, Environmental protection— 
restoration, Federal buildings and 
facilities, Organization and functions 
(government agencies). 


@ Title 32 of the Code of Federal 
Regulations, Chapter I, Subchapter M, is 
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amended by adding part 202 to read as 
follows: 


PART 202—RESTORATION ADVISORY 
BOARDS 


Subpart A—General Requirements 


- Sec. 


202.1 Purpose, scope, definitions, and 
applicability. 

202.2 Criteria for establishment. 

202.3 Notification of formation of a 
restoration advisory board. 

202.4 Composition of a RAB. 


‘Subpart B—Operating Requirements 
202.5 Creating a mission statement. 
202.6 Selecting co-chairs. 
202.7 Developing operating procedures. 
202.8 Training RAB members. 
202.9 Conducting RAB meetings. 
202.10 RAB adjournment and dissolution. 
202.11 Documenting RAB activities. 


Subpart C—Administrative Support, 

Funding, and Reporting Requirements 

202.12 Administrative support and eligible 
expenses. 

202.13 Technical assistance for public — 
participation. 

202.14 Documenting and reporting 
activities and expenses. 


Authority: 5 U.S.C. 551 et seq and 10 
2705 


Subpart A—General Requirements 


§202.1 Purpose, scope, definitions, and 
applicability. 

(a) Purpose. The purpose of this part 
to establish regulations regarding the 
scope, characteristics, composition, 
funding, establishment, operation, 
adjournment, and dissolution of 
Restoration Advisory Boards (RABs). 

(b) Purpose and scope of 
responsibilities of RABs. The purpose of 
a RAB is to provide: 

(1) An opportunity for stakeholder 
involvement in the environmental 
restoration process at Department of 
Defense (DoD) installations. 
Stakeholders are those parties that may 
- be affected by environmental restoration 
activities at the installation. 

(2) A forum for the early discussion 
and continued exchange of 
environmental restoration program 
information between DoD installations, 
regulatory agencies, tribes, and the 
community. 

(3) An opportunity for RAB members 
to review progress, participate in a 
dialogue with, and provide comments 
and advice to the installation’s decision ~ 
makers concerning environmental 
restoration matters. Installations shall 
give careful consideration to the 
comments provided by the RAB 
menibers. 

(4) A forum for addressing issues 
associated with environmental 


restoration activities under the Defense 
Environmental Restoration Program 
(DERP) at DoD installations, including 
activities conducted under the Military 
Munitions Response program (MMRP) 
to address unexploded ordnance, 
discarded military munitions; and the 
chemical constituents of munitions. 
Environmental groups or advisory 
boards that address issues other than 
environmental restoration activities are 
not governed by this regulation. 

(c} Definitions. In this section: 

‘s) Community RAB member shall 
mean those individuals identified by 
community members and appointed by 
the Installation Commander to 
participate in a RAB who live and/or 
work in the affected community or are 
affected by the installation’s 
environmental restoration program. 

(2) Environmental restoration shall 
include the identification, investigation, 
research and development, and cleanup 
of contamination from hazardous 
substances, including munitions and 
explosives of concern, and pollutants 
and contaminants. 

(3) Installation shall include active 
and closing DoD installations and 
formerly used defense sites (FUDS). 

(4) Installation Commander shall 


include the Commanding Officer or the — 


equivalent of a Commanding Officer at 
active installations; the Installation 
Commander or other Military 
Department officials who close the 
facility and are responsible for its 
disposal at Base Realignment and 


Closure (BRAC) installations; or the U.S. 


Army Corps of Engineers Project 
Management District Commander at 
FUDS. 

(5) Public participants shall include 
anyone else who may want to attend the 
RAB meetings, including those 
individuals that may not live and/or 
work in the affected community or may 
not be affected by the installation’s 
environmental restoration program but 
would like to attend and provide : 
comments to the RAB. 

(6) Stakeholders are those parties that 
may be affected by environmental 
restoration activities at an installation, 
including family members of military 
personnel and civilian workers, local 
and state governments and EPA for NPL 
properties, tribal community members 
and indigenous people, and current 


landowners, as 


(7) Tribes shall mean any Federally- 
recognized American Indian and Alaska 
Native governments as defined by the 
most current Department of Interior/ 
Bureau of Indian Affairs list of tribal 
entities published in the Federal 
Register pursuant to Section 104 of the 
Federally Recognized Tribe Act. 


(8) RAB adjournment shall mean 
when an Installation Commander, in 
consultation with the Environmental 
Protection Agency (EPA), state, tribes, 
RAB members, and the local 
community, as appropriate, close the 
RAB based on a determination that there 
is no longer a need for a RAB or when 
community interest in the RAB 
declines. 

(9) RAB dissolution shall mean when 
an Installation Commander, with the 
appropriate Military Component’s 
Environmental Deputy Assistant 
Secretary’s approval, disbands a RAB 
that is no longer fulfilling the intended 
purpose of advising and providing 
community input to an Installation 
Commander and decision makers on 
environmental restoration projects. 
Installation Commanders are expected 
to make every reasonable effort to 
ensure that a RAB performs its role as 
effectively as possible and a concerted 
attempt is made to resolve issues that 
affect the RAB’s effectiveness. There are 
circumstances, however,-that may 
prevent a RAB from operating 
effectively or fulfilling its intended 


ge 
(d) Other public involvement _ 
activities. A RAB should complement 
other community involvement efforts 
occurring at an installation; however, it 
does not replace other types of 
community outreach and participation 
activities required by applicable laws | 
and regulations. 

(e) Applicability of regulations to 
existing RABs. The regulations in this 


-part apply to all RABs regardless of 


when the RAB was established. 

(f) Guidance. The Office of the Deputy 
Under Secretary of Defense for 
Environment shall issue guidance 
regarding the scope, characteristics, 
composition, funding, establishment, 
operation, adjournment, and dissolution 
of RABs pursuant to this rule. The 
issuance of any such guidance shall not 
be a precondition to the establishment 
of RABs of the implementation of this 
part. 


§202.2 Criteria for establishment. 

(a) Determining if sufficient interest 
warrants establishing a RAB. A RAB 
should be established when there is 
sufficient and sustained community 
interest, and any of the following 
criteria are met: 

(1) The closure of an installation 
involves the transfer of property to the 
community, 

(2) At adil 50 local citizens petition 
the installation for creation of a RAB. 

(3) Federal, state, tribal, or local 
government representatives request the 
formation of a RAB, or 
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(4) The installation determines the 
need for a RAB. To determine the need 
for establishing a RAB, an installation 
should: 

(i) Review correspondence files, 

(ii) Review media coverage, 

(iii) Consult local community 
members, 

(iv) Consult relevant government 
officials, and 

(v) Evaluate responses to 
communication efforts, such as notices 
placed in local newspapers and, if 
applicable, announced on the 
installations Web site. 

(b) Responsibility for forming or 
operating a RAB. The installation shall 
have lead responsibility for forming and 
operating a RAB. 

(c) Converting existing Technical 
Review Committees.(TRCs) to RABs. In 
accordance with 10 U.S.C. 2705(d)(1), a 
RAB may fulfill the requirements of 10 
U.S.C. 2705(c), which directs DoD to 
establish TRCs. DoD recommends that, 
where TRCs or similar advisory groups 
already exist, the TRC or similar 
advisory group be considered for __ 
conversion to a RAB, provided there is 
sufficient and sustained interest within 
the community. 


§202.3 Notification of formation of a 
Restoration Advisory Board. 

Prior to establishing a RAB, an 
installation shall notify potential 
stakeholders of its intent to form a RAB. 
In announcing the formation of a RAB, 
the installation should describe the 
purpose of a RAB and discuss | 
opportunities for membership. 


§ 202.4 Composition of a RAB. 

(a) Membership. At a minimum, each 
RAB shall include representatives from 
DoD and the community. RAB 
community membership shall be well 
balanced and reflect the diverse 
interests within the local community. 

(1) Government representation. The 
RAB may also include representatives 
from the EPA at the discretion of the 
Regional Administrator of the 
appropriate EPA Regional Office, and 
state, tribal, and local governments, as 
appropriate. At closing installations 
where BRAC Cleanup Teams (BCT) 
exist, representatives of the BCT’may 
also serve as the government 
representative(s) of the RAB. The 
Department encourages individuals and 
agencies involved with BRAC to 
participate in RABs at closing 
installations. 

(2) Community representation. 
Community RAB members should live 
and/or work in the affected community 
or be affected by the installation’s 
environmental restoration program. 


While DoD encourages individual tribal 
members to participate on RABs, RABs 
in no way replace or serve as a 
substitute forum for the government-to- 
government relationship between DoD 
and Federally-recognized tribes:. 

(i) To support the objective selection 
of community RAB members, 
installations will use.a selection panel 
comprised of community members to 
nominate community RAB members. 
The Installation Commander, in 
consultation with the state, tribal, and 
local governments and EPA, as 
appropriate, will identify community 
interests and solicit names of 
individuals who can represent these 
interests on the selection panel. The 
panel will establish the procedures for 
nominating community RAB members, 
the process for reviewing community 
interest, and criteria for selecting 
community RAB members. The panel 
will transmit the list of RAB nominees 
to the Installation Commander for 
appointment. 

ii) Following the panel nominations, 
the Installation Commander, in 
consultation with the state and EPA, as 
appropriate, will review the 
nominations to ensure the panel fairly 
represents the local community. The 
Installation Commander will accept or 
reject the entire list of RAB nominees 
for appointment. 

(b) Chairmanship. Each RAB 
established shall have two co-chairs, 
one representing the Dod installation 
and the other the community. Co-chairs 
shall be responsible for directing and 
managing the RAB operations. 

(c) Compensation for community 
members of the RAB. The community 
co-chair and community RAB members 
serve voluntarily. DoD will not 
compensate them for their participation. 


Subpart B—Operating Requirements 


§202.5 Creating a mission statement. 
The installation and community co- 
chair, in conjunction with the RAB 
members, shall determine the RAB 
mission statement in accordance with 
guidance provided by the DoD 


Components. 


§202.6 Selecting co-chairs. 


(a) DoD installation co-chair. The DoD 
installation co-chair shall be selected by 
the Installation Commander or 
equivalent, or in accordance with 
Military Component-specific guidance. 

b. Community co-chair. The 
community co-chair shall be selected by 
the community RAB members. 


§202.7 Developing operating procedures. 
* Each RAB shall develop a set of 
operating procedures and the co-chairs 


are responsible for carrying them out. 
Areas that should be addressed in the 
procedures include: 

(a) Clearly defined goals and 
objectives for the RAB, as determined by 
the co-chairs in consultation with the 
RAB, 

(b) Meeting announcements, 

(c) Attendance requirements of 
members at meetings, 

(d) Development, approval and 
distribution procedures for the minutes 
of RAB meetings, 

(e) Meeting frequency and location, 

(f) Rules of order, 

(g) The frequency and procedures for 
conducting training, 

(h) Procedures for selecting or 
replacing co-chairs and selecting, 
replacing, or adding RAB members, 

(i) Specifics on the size of the RAB, 


’ periods of membership, and co-chair 


length of service, 
(j) Review of public comments and 
responses, 
(k) Participation of the general public, 
(1) Keeping the public informed about 
proceedings of the RAB, 
(m) Discussing the agenda for the next 
meeting and issues to be addressed, and 
(n) Methods for resolving disputes. 


§202.8 Training RAB members. 


Training is not required for RAB 
members. It may be advisable, however, 
to provide RAB members with some 
initial orientation training regarding the 
purpose and responsibilities of the RAB, - 
familiarization on cleanup technologies, 
chemicals of concern, and sampling 
protocols, as well as informing them of 
the availability of independent technical 
advice and document review through 
EPA’s Technical Assistant Grant 
program and DoD’s Technical 
Assistance for Public Participation 
(TAPP) program, to enable them to. 
fulfill their responsibilities. Training 
should be site-specific and beneficial to 
RAB members. The DoD installation 
may also provide in-house assistance to 


-discuss technical issues. Funding for 


training activities must be-within the 
scope of administrative support for 
RABs, as permitted in § 202.12. 


§202.9 Conducting RAB meetings. 

(a) Public participation. RAB meetings 
will be open to the public. 

(1) The installation co-chair shall 
prepare and publish a timely public 
notice in a local newspaper of general 
circulation announcing each RAB 
meeting. If applicable, it is 
recommended that the meeting also be 
announced on the installation’s Web 
site. 

(2) Each RAB meeting shall be held at 
a reasonable time and in a manner or 
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place reasonably accessible to and 
usable by all participants, including 
persons with disabilities. 

(3) Presentation materials and 
readable maps should be provided to all 
meeting participants as appropriate. 

(4) Interested persons shall be 
permitted to attend, appear before, or 
file statements with any RAB, subject to 
such reasonable rules or regulations as 
may be prescribed. Open solicitation of 
public comments shall be permitted and 
members of the public will have a 
designated time on the agenda to speak 
to the RAB committee as a whole. 


_(b) Nature of discussions. The 
installation shall give careful 
consideration to all comments provided 
by individual RAB members. Group 
consensus is not a prerequisite for RAB 
input. Each member of the RAB may 
provide advice as an individual; 
however, when a RAB decides to vote 
or poll for consensus, only community 
members should participate. 


(c) Meeting minutes. The installation 
co-chair, in coordination with the 
community co-chair, shall prepare the 
minutes of each RAB meeting. 

(1) The RAB meeting minutes shall 
contain a record of the persons present; 
a complete and accurate description of 
matters discussed and comments 
received; and copies of all reports 
received, issued, or approved by the 
RAB. The accuracy of all minutes shall 
be certified by the RAB co-chairs. RAB 
minutes should be kept in the 
information repository; however, if the 
RAB minutes reflect decision-making, 
copies should also be documented in 
the Administrative Record. 


(2) The records, reports, minutes, 
appendixes, working papers, drafts, 
- studies, agenda, or other documents that 
were made available to or prepared for 
or by each RAB shall be available for 
public inspection and copying at a 
publicly accessible location, such as the 
information repositories established 
under the installation’s Community 
Relations Plan, a public library, or in the 
offices of the installation to which the 
RAB reports, until the RAB ceases to 
exist. yt 


§202.10 RAB adjournment and 
dissolution. 


(a) RAB adjournment.—(1) 
Requirements for RAB adjournment. An 
Installation Commander may adjourn a 
RAB with input from the community 
when there is no longer a need for a 
RAB or when community interest in the 
RAB no longer exists. An Installation 
Commander may consider adjourning 
the RAB in the following situations: 


(i) A record of decision has been 
signed for all DERP sites on the 
installation, 

(ii) An installation has achieved 
response complete at all sites and no 
further environmental restoration 
decisions are required, 

(iii) An installation has all remedies 
in place, 

iv) The RAB has achieved the desired 
end goal as defined in the RAB 


- Operating Procedures, 


(v) There is no longer sufficient, 
sustained community interest, as 
documented by the installation with 
RAB community members and 
community-at-large input, to sustain the 
RAB. The installation shall continue to 
monitor for any changes in community 
interest that could warrant reactivating 
or reestablishing the RAB, or 

(vi) The installation has been 
transferred out of DoD control and day- 
to-day responsibility for making 


restoration response decisions has been ~ 


assumed by the transferee. 

(2) Adjournment procedures. If the 
Installation Commander is considering 
adjourning the RAB, the Installation 
Commander shall: 

(i) Consult with EPA, state, tribes, 
RAB members, and the local 
community, as appropriate, regarding 
adjourning the RAB and consider all 
responses before making a final 
decision. 

(ii) Document the rationale for 
adjournment in a memorandum in a 
memorandum for inclusion in the 
Administrative Record, notify the public 
of the decision through written notice to 
the RAB members and through 
publication of a notice in a local 
newspaper of general circulation, and 
describe other ongoing public 
involvement opportunities that are 
available if the Installation Commander 
decides to adjourn the RAB. 

(b) RAB dissolution.—{1) 
Requirements for RAB dissolution. An 
Installation Commander may 
recommend dissolution of a RAB when 
a RAB is no longer fulfilling the 
intended purpose of advising and 
providing community input to an 
Installation Commander and decision 
makers on environmental restoration 
projects as described in § 202.1(b). 

(2) Dissolution procedures. If the 
Installation Commander is considering 
dissolving the RAB, the Installation 
Commander shall: 

(i) Consult with EPA, state, tribal and 
local government representatives, as 
appropriate, regarding dissolving the 
RAB 


(ii) Notify the RAB community co- 
chair and members in writing of the 


‘intent to dissolve the RAB and the 


reasons for doing so and provide the 
RAB members 30 days to respond in 
writing. The Installation Commander 
shall consider RAB member responses, 
and in consultation with EPA, state,. 
tribal and local government 
representatives, as appropriate, 
determine the appropriate actions. 

(iii) Notify the public of the proposal 
to dissolve the RAB and provide a 30- 
day public comment period on the 
proposal, if the Installation Commander 
decides to proceed with dissolution. At 
the conclusion of the public comment 
period, the Installation Commander will 
review the public comments, consult 
with EPA, state, tribal and local 
government representatives, as 
appropriate, and, if the Installation 
Commander still believes dissolution is 
appropriate, render a recommendation 
to that effect. 

(iv) Send the recommendation, 
responsiveness summary, and all 
supporting documentation via the 
chain-of-command to the Military 
Component’s Environmental Deputy 
Assistant Secretary (or equivalent) for . 
approval or disapproval. The Military 
Component’s Environmental Deputy 
Assistant Secretary (or equivalent) shall 
notify the Office of the Deputy Under | 
Secretary of Defense (Installations & 
Environment) (or equivalent) of the 


_ decision to approve or disapprove the 


request to dissolve the RAB and the 
rationale for that decision. 

(v) Document the recommendation, 
responsiveness summary, and the 
rationale for dissolution in a 
memorandum for inclusion in the 
Administrative Record, notify the public 
of the decision through written notice to 
the RAB members and through 
publication of a notice in a local 
newspaper of general circulation and 
describe other ongoing public 
involvement opportunities that are 
available, once the Military 
Component’s Environmental Deputy 
Assistant Secretary (or equivalent) 
makes a final decision. 

(c) Reestablishing an adjourned or 
dissolved RAB. An Installation 
Commander may reestablish an 


_adjourned or dissolved RAB if there is 


sufficient and sustained community 
interest in doing so, and there are 
environmental restoration activities still 
ongoing at the installation or that may 
start up again. Where a RAB is 
adjourned or dissolved and 
environmental restoration activities 
continue, the Installation Commander 
should reassess community interest at 
least every 24 months. When all : 
environmental restoration decisions 
have been made and required remedies 


- are in place and are properly operating 
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at an installation, reassessment of the 
community interest for reestablishing 
the RAB is not necessary. When 
additional environmental restoration 
decisions have to be made resulting 
from subsequent actions, such as long- 
term management and five-year reviews, 
the installation will reassess community 
interest for reestablishing the RAB. 
Where the reassessment finds sufficient 
and sustained community interest at 
previously adjourned or dissolved 
RABs, the Installation Commander 
should reestablish a RAB. Where the 
reassessment does not find sufficient 
and sustained community interest in 
reestablishing the RAB, the Installation 
Commander shall document in a 
memorandum for the record the 
procedures followed in the reassessment 
and the findings of the reassessment. 
This document shall be included in the 
Administrative Record for the 
installation. If there is interest in 
reestablishment at a previously 
dissolved RAB, but the Installation 
Commander determines that the same 
conditions exist that required the 
original dissolution, he or she will 
request, through the chain-of-command 
to the Military Component’s Deputy 
Assistant Secretary, an exception to 
reestablishing the RAB. If those 
conditions no longer exist at a 
previously dissolved RAB, and there is 
sufficient and sustained interest in 
reestablishment, the Installation 
Commander should recommend to the 
Deputy Assistant Secretary that the RAB 
be reestablished. The Deputy Assistant 
Secretary will take the Installation 
Commander’s recommendation under 
advisement and may approve that RAB 
for reestablishment. 

(d) Public comment. If the Installation 
Commander intends to recommend 
dissolution of a RAB or reestablish a 
dissolved RAB, the Installation 
Commander shall notify the public of 
the proposal to dissolve or reestablish 
the RAB and provide a 30-day public 
comment period on the proposal. At the 
conclusion of the public comment 
period, the Installation Commander 
shall review public comments; consult 
with EPA and state, tribal, or local 
government representatives, as 
appropriate; prepare a responsiveness 
summary; and render a 
recommendation. The recommendation, 
responsiveness summary, and all 
supporting documentation should be 
sent via the chain-of-command to the 
Military Component’s Environmental 
Deputy Assistant Secretary (or 
equivalent) for approval or disapproval. 
The Installation Commander shall notify 
the public of the decision. 


§ 202.11 Documenting RAB activities. 


(a) The installation shall document - 
information on the activities of a RAB 
in the Information Repository. These 
activities shall include, but are not 
limited to: 

(1) Installation’s efforts to survey 
community interest in forming a RAB, 
(2) Steps taken to establish a RAB 
where there is sufficient and sustained 

community interest, 


(3) How the RAB related to the overall 


community involvement program, and 


(4) Steps taken to adjourn, dissolve, or 


reestablish the RAB. 

(b) When RAB input has been used in 
decision-making, it should be 
documented as part of the 
Administrative Record. 


Subpart C—Administrative Support, 
Funding, and Reporting Requirements 


§ 202.12 Administrative support and 
eligible expenses. 

(a) Administrative support. Subject to 
the availability of funding, the 
installation shall provide administrative 
support to establish and operate a RAB. 

(b) Eligible administrative expenses 
for a RAB. The following activities 
specifically and directly associated with 
establishing and operating a RAB shall 
qualify as an administrative expense of 
a RAB: 

(1) RAB establishment. 

(2) Membership selection. 

(3) Training if it is: 

(i) Site specific and benefits is 
establishment and operation of a RAB. 

(ii) Relevant to the environmental 
restoration activities occurring at the 
installation. 

_(4) Meeting announcements. 

(5) Meeting facilities. 

(6) Meeting facilitators, including 
translators. 

(7)-Preparation of meeting agenda 
materials and minutes. 

(8) RAB-member mailing list 
maintenance and RAB materials 
distribution. 

(c) Funding. Subject to the availability 
of funds, administrative support to 
RABs may be funded as follows: 

(1) At active installations, 
administrative expenses for a RAB shall 
be paid using funds from the Military 
Component’s Environmental Restoration 
accounts. 

(2) At BRAC installations, 
administrative expenses for a RAB shall 
be paid using BRAC funds. —_- 

(3) At FUDS, administrative expenses 
for a RAB shall be paid using funds 
from the Environmental Restoration 
account for the Formerly Used Defense 

Sites program. 


§202.13 Technical assistance for public 
participation. 

Community members of a RAB or 
TRC may request technical assistance 
for interpreting scientific and 
engineering issues with regard to the 
nature of environmental hazards at the 
installation and environmental 
restoration activities conducted, or 
proposed to be conducted, at the 
installation in accordance with 10 
U.S.C. 2705(e) and the TAPP regulations 
located in 32 CFR Part 203. 


§ 202.14 Documenting and reporting 
activities and expenses. 

The installation at which a RAB is 
established shall document the 
activities and meeting minutes and 
record the administrative expenses 
associated with the RAB in the 
information repository at a publicly 
accessible location. Installations shall 
use internal department and Military 
Component-specific reporting 
mechanisms to submit required 
information on RAB activities and 
expenditures. 


Dated: May 1, 2006. 
L.M. Bynum, 


OSD Federal Register Liaison Officer, 
Department of Defense. 


{FR Doc. 06-4246 Filed 5-11-06; 8:45 am] 
BILLING CODE 5001-06-—M 


DEPARTMENT OF HOMELAND 
SECURITY 


Coast Guard 


33 CFR Part 165 
[CGD09-06-024] 
RIN 1625—AA00 


Safety Zone; Rockets for amees, 
Sheboygan, Wi 


AGENCY: Coast Guard, DHS. 
ACTION: Temporary final rule. 


SUMMARY: The Coast Guard is 
establishing a temporary safety zone in 


_ Sheboygan, WI, for the Rockets for 


Schools model rocket launch. This 
safety zone is needed to protect ~ 
personnel and property from hazards 
associated with the storage, preparation, 
launching and recovery of model 
rockets, as well as for protection of the 
general public and vessels near where 
the rockets are being launched. Entry 
into this zone is prohibited unless 
authorized by the Captain of the Port or 
his duly appointed representative. 
DATES: This rule is effective from 8 a.m. 
(local) on May 13, 2006 through 5 p.m. 
(local) on May 13, 2006. 


27622 | 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006/Rules and Regulations 


ADDRESSES: Documents indicated in this 
preamble as being available in the 
docket, are part of docket CGD09—06— 
024 and are available for inspection or 
copying at U.S. Coast Guard Sector Lake 
Michigan, 2420 South Lincoln Memorial 
Drive, Milwaukee, WI 53207 between 7 
a.m. and 3:30 p.m., Monday through 
Friday, except Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Chief Warrant Officer Brad Hinken, 
Sector Lake Michigan, (414) 747-7154. 
SUPPLEMENTARY INFORMATION: 


Regulatory Information 


We did not publish a notice of 
proposed rulemaking (NPRM) for this 
regulation. Under 5 U.S.C. 553(b)(B), the 
Coast Guard finds that good cause exists 
for not publishing an NPRM. The permit 
application was not submitted in time to 
allow for publication of an NPRM 
followed by a temporary finalrule. 

Under 5 U.S.C. 553(d)(3), the Coast 
Guard finds that good cause exists for 

making this rule effective less than 30 
days from the date of publication. Any, 
delay of the effective date of this rule ~ 
would be contrary to the public interest 
by exposing the public to the known 
dangers associated with launching large 
rockets and the possible loss of life, 
injury, and damage to property. For this 
particular event, numerous model 
rockets will be launched, which could 
potentially create a very hazardous 
condition. 


Background and Purpose 

This safety zone is necessary to 
ensure the safety of the public and 
boating traffic in the Sheboygan area 
during this event. This safety zone is 
intended to restrict vessel traffic from a 
portion of Lake Michigan and 
Sheboygan Harbor. The size of the zone 
was determined by using launch 
trajectory and previous experiences in 
the Captain of the Port Lake Michigan 
zone and local knowledge about wind, 
waves, and currents in this particular 
area. 
Discussion of Rule 

The safety zone will encompass all © 
waters within Lake Michigan and 
Sheboygan Harbor bounded by the arc 
of a circle with a 1500-yard radius with 
-its center in position 43°—44.9’ N, 
087°42.0’ W. These coordinates are 
based upon North American Datum 
1983 (NAD 83). : 

All persons and vessels shall comply 
with the instructions of the Captain of 
the Port Lake Michigan or his 
designated on-scene patrol personnel. 
Entry into, transiting, or anchoring 
within the safety zone is prohibited 
unless authorized by the Captain of the 


Port Lake Michigan or his designated 


on-scene representative. The Captain of 


the Port Lake Michigan may be 


contacted via VHF Channel 16. 
Regulatory Evaluation 


This rule is not a “significant 
regulatory action” under section 3(f) of 
Executive Order 12866, Regulatory 
Planning and Review, and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
Order. The Office of Management and 
Budget has not reviewed it under that 
Order. It is not “significant” under the 
regulatory policies and procedures of 
the Department of Homeland Security. 

We expect the economic impact of 
this proposed rule to be so minimal that 
a full Regulatory Evaluation under the 
regulatory policies and procedures of 
DHS is unnecessary. 

This determination is based upon the 
size and location of the safety zone 
within the waterway. Vessels will only 
be restricted from the safety zone for a 
short period of time. Vessels may transit 
through the safety zone with permission 
from the COTP Lake Michigan or his 
designated on-scene patrol commander. 


Small Entities 


Under the Regulatory Flexibility Act 
(5 U.S.C. 601-612), we considered 
whether this rule would have a 
significant economic impact on a 
substantial number of small entities. 
The term “small entities” comprises 
small businesses, not-for-profit 
organizations that are independently 
owned and operated and are not 
dominant in their fields, and 
governmental jurisdictions with 


‘ populations of less than 50,000. 


The Coast Guard certifies under 5 
U.S.C. 605(b) that this rule will not have 
a,significant economic impact on a 
substantial number of small entities. 

This rule will affect the following 
entities, some of which may be small 
entities: The owners or operators of 
vessels intending to transit or anchor 
near Sheboygan, WI, within the safety 
zone. 


This safety zone will not have a 


‘significant economic impact on a 


substantial number of small entities for 
the following reasons: This rule will 
only be in effect for nine hours. Vessel 
traffic may enter or transit through the 


_ safety zone with the permission of the 


Captain of the Port Lake Michigan or his 
designated on-scene representative. 
Before the effective period, we will 
issue maritime advisories and ensure 


_ they are widely available to users of the 


Port of Sheboygan. 


Assistance for Small Entities 


Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104—121), 
we offer to assist small entities in 
understanding the rule so that they can 
better evaluate its effects on them and 
participate in the rulemaking process. If 
the rule would affect your small 
business, organization, or governmental 
jurisdiction and you have questions 
concerning its provisions or options for 
compliance; please contact Coast Guard 
Sector Lake Michigan (See ADDRESSES). 

Small businesses may send comments 
on the actions of Federal employees 
who enforce, or otherwise determine 
compliance with, Federal regulations to 
the Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and the Regional Small Business 
Regulatory Fairness Boards. The 
Ombudsman evaluates these actions 
annually and rates each agency’s 
responsiveness to small business. If you 
wish to comment on actions by 
employees of the Coast Guard, call 1— 
888—-REG-FAIR (1-888-734-3247). 


Collection of Information 


This rule calls for no new collection 
of information under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501-— 
3520). 


Federalism 


A rule has implications for federalism — 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on State or local government and 
would either preempt State law or 
impose a substantial direct cost of 
compliance on them. We have analyzed 
this rule under that Order and have 
determined that it does not have 
implications for federalism. 


Unfunded Mandates Reform Act 


The Unfunded Mandates Reform Act 
of 1995 (2 U.S.C. 1531-1538) requires 
Federal agencies to assess the effects of 


' their discretionary regulatory actions. In 


particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 or more in any one year. 
Though this proposed rule would not 
result in such an expenditure, we do 
discuss the effects of this rule elsewhere 
in this preamble. : 


Taking of Private Property 


‘This rule will not affect a taking of 
private property or otherwise have 
taking implications under Executive 
Order 12630, Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights. . 
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Civil Justice Reform 


This rule meets applicable standards 
in sections 3(a) and 3(b)(2) of Executive 
Order 12988, Civil Justice Reform, to 
minimize litigation, eliminate 
ambiguity, and reduce burden. 


Protection of Children 


We have analyzed this rule under 
Executive Order 13045, Protection of 
Children from Environmental Health 
Risks and Safety Risks. This rule is not © 
an economically significant rule and 
does not concern an environmental risk 
to health or risk to safety that may 
disproportionately affect children. 


Indian Tribal Governments 


This rule does not have tribal 
implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 


Energy Effects 


We have analyzed this rule under 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use. We have 
determined that it is not a “significant 
energy action” under that order because 
it is not a “significant regulatory action’”’ 
under Executive Order 12866 and is not 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. The Administrator of the Office 
of Information and Regulatory Affairs 
has not designated it as a significant 
energy action. Therefore, it does not 
require a Statement of Energy Effects 
under Executive Order 13211. 


Technical Standards ; 


The National Technology Transfer 
and Advancement Act (NTTAA) (15 
U.S.C. 272 note) directs agencies to use 
voluntary consensus standards in their 
regulatory activities unless the agency 
provides Congress, through the Office of 
Management and Budget, with an 
explanation of why using these 
standards would be inconsistent with 
applicable law or otherwise impractical. 
Voluntary consensus standards are 
technical standards (e.g.; specifications 
of materials, performance, design, or 
operation; test methods; sampling 
procedure; and related management 
system practices) that are developed or 
adopted by voluntary consensus 
standards bodies. 


This rule does not use technical 
standards. Therefore, we did not 
consider the use of voluntary consensus 
standards. 

Environment 

We have analyzed this proposed rule 
under Commandant Instruction 
M16475.1D, and Department of 
Homeland Security Management 
Directive 5100.1, which guide the Coast 
Guard in complying with the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4321-43708), and 
have concluded that there are no factors 
in this case that would limit the use of 
a categorical exclusion under section 
2.B.2 of the Instruction. Therefore, this 
rule is categorically excluded, under 
figure 2-1, paragraph (34)(g), of the 
Instruction, from further énvironmental 
documentation. 

A final ‘Environmental Analysis 
Check List” and a final “Categorical 
Exclusion Determination’”’ will be 
available in the docket where indicated 
under ADDRESSES. 


List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Reporting and record keeping 
requirements, Security measures, and 
Waterways. 

@ For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR part 165 as follows: 


PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 


m 1. The authority citation for part 165 
continues to read as‘follows: 


Authority: 33 U.S.C. 1226, 1231; 46 U.S.C. 
Chapter 701; 50 U.S.C. 191, 195; 33 CFR 
1.05-1(g), 6.04—1, 6.046, and 160.5; Pub. L. 
107-295, 116 Stat. 2064; Department of 
Homeland Security. Delegation No. 0170.1 


mw 2. Add § 165.T09—024 to read as 
follows: 


§165.T09-024 Safety Zone; Rockets for 
Schools Sheboygan, Wisconsin 

(a) Location. The following area is a 
safety zone: The area bounded by the 
arc of a circle with a 1500-yard radius 
with its center in position 43°—44.9’ N, 
087°42.0’ W, NAD 83). 

(b) Effective period. This rule is 
effective from 8 a.m. (local) on May 13, 
2006 until 5 p.m. (local) on May 13, 


2006. 


(c) Regulations. In accordance with 


the general regulations in 33 CFR 165.23 - 


of this part, entry into this zone is 
subject to the following requirements: 

(1) This safety zone is closed to all 
marine traffic, except as may be 
permitted by the Captain of the Port or 
his duly appointed representative. 


(2) The ‘duly appointed 
representative” of the Captain of the 
Port is any Coast Guard commissioned, 
warrant or petty officer who has been 
designated by the Captain of the Port 
Lake Michigan to act on his behalf. The 
representative of the Captain of the Port 
will be aboard either a Coast Guard or 
Coast Guard Auxiliary vessel. 

(3) Vessel operators desiring to enter 
or operate within the safety zone shall 
contact the Captain of the Port or his 
representative to obtain permission to 
do so. Vessel operators given permission 
to enter or operate in the safety zone 
shall comply with all directions given to 
them by the Captain of the Port or his 
representative. 

(4) The Captain of the Port may be 
contacted by telephone via the Sector 
Lake Michigan Operations Center at 
(414) 747-7182 during working hours. 
Vessels assisting in the enforcement of 
the safety zone may be contacted on 
VHF-FM channels 16 or 23A. Vessel 
operators may determine the restrictions 
in effect for the safety zone by coming 
alongside a-vessel patrolling the 
perimeter of the safety zone. 

(5) Coast Guard Sector Lake Michigan 
will issue a Marine Safety Information 
Broadcast Notice to Mariners to notify 
the maritime community of the safety 
zone and restriction imposed. 


Dated: April 26, 2006. 
S.P. LaRochelle, 


Captain, U.S. Coast Guard, Captain of the 
Port Sector Lake Michigan. 


[FR Doc. 06-4473 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-15-P 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 


36 CFR Part 1206 


RIN 3095-AB45 


National Historical Publications and 
Records Commission Grant Program 


AGENCY: National Archives and Records 
Administration (NARA). 


ACTION: Final rule. 


SUMMARY: NARA is revising the 
regulations relating to the National 


_ Historical Publications and Records 


Commission (NHPRC) grant program to 
reflect changes in the operation of the 
NHPRC and to clarify provisions. 
Beginning in FY 2005, the NHPRC 
began publishing online grant 
announcements (linked to Grants.gov). 
This rule will affect State and local 
government agencies; United States 
nonprofit organizations and institutions, 
including institutions of higher 
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education; Federally acknowledged and 
State-recognized American Indian tribes 
or groups; and United States citizens 
applying for NHPRC grants as 
individuals. 


DATES: Effective Date: June 12, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Nancy Allard at 301-837-1477 or fax 
number 301-713-7270. 


SUPPLEMENTARY INFORMATION: NARA 
published the proposed rule to revise 36 
CFR part 1206 on February 17, 2006 [71 
FR 855] for a 60-day comment period. 
No comments were received. 
Accordingly we are publishing this cipal 
rule without change. 


This rule is a not significant 
regulatory action for the purposes of 
Executive Order 12866 dnd has not been 
reviewed by the Office of Management 
and Budget. As required by the 
Regulatory Flexibility Act, it is hereby 
certified that this final rule will not 
have a significant impact on a 
substantial number of small entities. 
This rule is not a major rule as defined 
in 5 U.S.C. Chapter 8, Congressional 
Review of Agency Rulemaking. — 


List of Subjects in 36 CFR Part 1206 


Archives and records, Grants, 
Publications. 


w For the reasons set forth in the 
preamble, NARA revises part 1206 of 
title 36, Code of Federal Regulations, to 
read as follows: 


PART 1206—NATIONAL HISTORICAL 
PUBLICATIONS AND RECORDS 
COMMISSION 


Subpart A—General 


1206.1 How are these Questions and 
Answers formatted? 

1206.2 What does this part cover? 

1206.3 What terms have you defined? 

1206.4 What is the purpose of the 
Commission? 

1206.5 Who serves on the Commission? 

1206.6 How do you organize the grant 
program? 

1206.8 How do you operate the grant 
program? 

1206.10 How do you make grant 
opportunities known? 

1206.11 How may an applicant apply for an 
NHPRC grant? 

1206.12 What are my responsibilities once 
I have received a grant? 


Subpart B—Publications Grants 


1206.20 What are the scope and purpose of 
publications grants? 

1206.22 What type of proposal is eligible 
for a publications grant? 

1206.24 What type of proposal is ineligible 
for a publications grant? 


Subpart C—Records Grants 


1206.30 What is the scope and purpose of 
records grants? 

1206.32 What type of proposal is eligible 
for a records grant? 

1206.34 What type of proposal is ineligible 
for a records grant? 


Subpart D—State Records Program 


1206.40 What is a State records program? 

1206.41 What is a state historical records 
advisory board and how is it constituted? 

1206.42 What is a State Coordinator? 

1206.43 What are the duties of the deputy 
state coordinator? 

1206.44 Whois eligible for subgrants? 

1206.45 What rules govern subgrant 
distribution, cost sharing, grant 
administration, and reporting? 


Subpart E—Applying for NHPRC Grants 


1206.50 What types of funding and cost 
sharing arrangements does the 
Commission make? 

1206.52 Does the Commission ever place 
conditions on its grants? 


- 1206.54 Who may apply for NHPRC grants? 


1206.56 When are applications due? 

1206.58 How dol apply for a grant? 

1206.60 What must I provide as a formal 
grant application? 

1206.62 Who reviews and evaluates grant 
proposals? 

1206.64 What formal notification will I 
receive, and will it contain other 
information? 


Subpart F—Grant Administration 


1206.70 Who is responsible for 
administration of NHPRC grants? 

1206.72 Where can I find the regulatory 
requirements that apply to NHPRC 

ts? 

1206.74 DoI need prior written approval 
for changes to the grant project? 

1206.76 How dol obtain written approval 
for changes in my grant project? 

1206.80 What reports am I required to 
make? 

1206.82 What is the format and content of 
the financial report? 


* 1206.84 What is the format and content of 


the narrative report? 
1206.86 What additional materials must I 
submit with the final narrative report? 
1206.88 Does the NHPRC have any liability 
under a grant? 
1206.90 Must I acknowledgé NHPRC grant 
support? 
Authority: 44 U.S.C. 2104(a); 44 U.S.C. 
2501-2506. 


Subpart A—General 


§1206.1 How are these Questions and 
Answers formatted? 

As if you, the reader, were asking us, 
the National Historical Publications and 
Records Commission, these questions. 


§1206.2 What does this part cover? 

This part prescribes the procedures 
and rules governing the operation of the 
grant program of the National Historical 
Publications and Records Commission. 


§ 1206.3 What terms have you defined? 

(a) The terms Commission and 
NHPRC mean members of the National 
Historical Publications and Records 
Commission acting as a bod 

(b) The term NHPRC staff refers to the 
Executive Director and the staff of the 
Commission or the Executive Director of 
the Commission. 

(c) The term guidance refers to a non- 
binding document published on the 
NHPRC Web site to clarify or explain 
Commission policy or to provide 
procedural details. 

(d) The term The Manual of Siciame 
Practices refers to The Manual of 
Suggested Practices for State Historical 
Records Advisory Boards. It is a type of 
guidance. 

(e) The term grant opportunity 
announcement refers to a document 
published on the NHPRC Web site, on 
the Grants.gov Web site, and in the 
Federal Register that describes a type of 
grant offered, eligibility requirements, 
and application instructions. 

(f) The term historical records means 
documentary material having 
permanent or enduring value, including 
manuscripts, personal papers, official 
records, maps, audiovisual materials, 
and electronic files. 

(g) The term historical records 


. repository means organizations whose 


mission is to acquire, preserve, and 
promote the use of historical records. 
They include archives, special 
collections, museums, and historical 
societies. 

(h) The term State in §§ 1206.40 
through 1206.42, means all 50 States of 
the Union, plus the District of 
Columbia, Puerto Rico, the U.S. Virgin 
Islands, Guam, American Samoa, and 
the Commonwealth of the Northern 
Mariana Islands. 

(i) The term cost sharing means the 
financial contribution the applicant 
pledges to the total cost of a project. 
Cost sharing can include both direct and 
indirect expenses, provided by the 
applicant or by third-parties as in-kind 
or cash contributions, and any income 
earned directly by the project. 

(j) The term direct costs means 
expenses that are attributable directly to 
the cost of a project, such as salaries, 
project supplies, travel expenses, 
equipment rented or purchased for the 
8 54 or services procured for the 


Pst The term indirect costs means 
costs incurred for common or joint 
objectives of an applicant’s organization 
and therefore not attributable to a 
specific project or activity. Typically, 
indirect costs include items such as 
overhead for facilities maintenance and 
accounting services. 
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(1) The term board refers to a State 
historical records advisory board. 

(m) The term coordinator means the 
coordinator of a State historical records 
advisory board. 


§ 1206.4 What is the purpose of the 
Commission? 

The National Historical Publications 
and Records Commission, a statutory 
body affiliated with the National 
Archives and Records Administration, 
supports a wide range of activities to 
preserve, publish, and encourage the 
use of primary documentary sources. 
Through our grant programs, training 
programs, and special projects, we offer 
advice and assistance to state and local 
government agencies, non-Federal 
nonprofit organizations and institutions, 
Federally-acknowledged or State- 
recognized Native American tribes or 
groups, and individuals committed to 
the preservation, publication, or use of 
United States documentary resources. 


§ 1206.5 Who serves on the Commission? 

Established by Congress in 1934, the 
Commission is a 15-member body, 
chaired by the Archivist of the United 
States and comprised of representatives 
of the three branches of the Federal 
Government and of professional 
associations of archivists, historians, 
documentary editors, and records 
administrators. 


§ 1206.6 How do you organize the grant 
program? 

We offer grants to support 
publications projects (subpart B), and 
records projects (subpart C). State grants 
(subpart D) are madeto designated state 
agencies for statewide archival services 
and may include subgrants to 
individuals and institutions. We also 
support a variety of professional 
development opportunities. 


§ 1206.8 How do you operate the grant 
program? 

(a) The Executive Director manages 
the program under Commission 
guidance and the immediate 
administrative direction of its 
Chairman, the Archivist of the United 
States. 

(b) The Commission establishes grant 
program priorities as reflected in its 
Grant Opportunity Announcements and, 
from time-to-time, issues non-binding, 
clarifying guidance documents through 
the NHPRC Web site. 

(c) To assure fair treatment of every 
application, all members of the 
Commission and its staff follow conflict- 
of-interest rules. 

(d) The purpose and work plan of all 
NHPRC-funded grant projects must be 
in accord with current Commission 


program guidance as reflected in the 
Grant Opportunity Announcements. 
(e) The Archivist of the United States 
makes the final grant award upon the 
recommendation of the Commission. 


§ 1206.10 How do you make grant 
opportunities known? 

(a) The Commission annually 
determines which grant opportunities it 
will offer, and establishes eligibility, 
application deadlines, and 
programmatic requirements. 

(b) The NHPRC staff prepares grant 
opportunity announcements consisting 
of all information necessary to apply for 
each grant and publishes the 
announcements on the NHPRC Web site 
(http://www.archives.gov/nhprc) at least 
four months before the final application 
due date. 

(c) The NHPRC staff also publishes 
notice of each announcement in the 
Federal Register and on http:// 
www.Grants.gov, a Federal government 
Internet site widely available to the 
public, at least four months before the 


. final application due date. 


§ 1206.11 How may an applicant apply for 
an NHPRC grant? 

Applicants may apply for a grant 
using Grants.gov or by using other 
electronic or paper forms and 
documents, according to the 
instructions in each announcement. 


§ 1206.12 What are my responsibilities 
once | have received a grant? 

(a) Comply with all Federal - 
regulations related to grants 
administration. 

(b) Comply with NHPRC grant 
announcements and other Commission 
guidance. 

(c) Meet performance requirements 
defined in your grant application. 

(d) Report on performance 
requirements defined in your grant 
application and other performance 
measures specified in the grant award. 

(e) Comply with conditions set by the 
Commission according to § 1206.52. 


Subpart B—Publications Grants 


§ 1206.20 What are the scope and purpose 
of publications grants? 

Publications grants support projects 
intended to make widely available those 
documentary source materials important 
to the study and understanding of 
United States history. In order to receive 
a publications grant, a project must 
intend to publish historical records of 
national value and interest. 


§ 1206.22 What type of proposal is eligible 
for a publications grant? : 

(a) The Commission provides grants 
for publishing papers of United States 


leaders and historical records relating to 
outstanding events, topics, themes, or’ 
movements of national significance in 
United States history. These projects 
include the production of: 

(1) Documentary editions that involve 
collecting, compiling, transcribing, 
editing, annotating, and publishing, 
either selectively or comprehensively, 
historical papers and records; 

(2) Microfilm editions consisting of 
organized collections of images of 
original sources, usually without 
transcription and annotations; 

(3) Electronic editions consisting of 
organized collections of images of ; 
original editions. Electronic editions 
may include transcriptions and/or 
annotations and other data to facilitate 
document discovery; 

(4) Electronic editions of.transcribed 
and annotated documents, including 
electronic republications of hard copy 
editions; and 

(5) Any combination of editions 
specified in paragraphs (a)(1) through 
(a)(4) of this section. 

(b) The Commission may also support 
projects to develop methods, tools, 
techniques, and practices to improve 
and advance the documentary editing 
profession in the United States, and to 
support projects that apply information © 
technology to publishing projects. 

(c) The Commission may also support 
subvention grants to nonprofit presses 


- to help defray publication costs of 


NHPRC-supported or endorsed editions. 

(d) The Commission inay also support 
fellowships, institutes, and other 
professional development opportunities 
related to this program. 

(e) Detailed programmatic 
requirements established by the 
Commission are found in the grant 
opportunity announcements. 


§ 1206.24 What type of proposal is 
ineligible for a publications grant? 

(a) We do not support: 

(1) Historical research apart from 
what is necessary for editing 
documentary publications; or 

(2) Documentary editing projects to 
publish the papers of someone who has 
been deceased for fewer than ten years. 

(b) Other programmatic limitations 
established by the Commission are 
found in the grant opportunity 
announcements. 


Subpart C—Records Grants 


§ 1206.30 What is the scope and purpose 
of records grants? 

(a) Records grants support projects 
designed to preserve and facilitate use 
of historical records of national, state, or 
local significance for the purpose of 
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furthering an understanding and 
appreciation of United States history 
and assuring the rights of American 
citizens to free and equal access to 
government records. 

(b) The Commission also supports 
projects to develop methods, tools, 
techniques, and practices to improve 
and advance the archival profession in 
the United States, and to support 
continuing education of archivists, 
records managers, and other keepers of 
historical records. 


§ 1206.32 What type of proposal is eligible 
for a records grant? 

(a) The Commission provides grants 
to historical records repositories for 
locating, preserving and encouraging 
use of records held by state, local, and 
other governmental units and private 
archives and Collections of papers 
maintained in nonfederal, nonprofit 
repositories and special collections 
relating to the study of American 
history. 

(b) The Commission provides support 
to historical records repositories, other 
institutions, and individuals for: 

(1) Advancing the state of the art in 
archival and records management and 
in the long-term maintenance of, and 
easy access to, authentic electronic 
records; 

(2) Promoting cooperative efforts 
among institutions and organizations in 
archival and records management; 

(3) Improving the knowledge, 
performance, and professional skills of 
those who work with historical records; 
and 

(4) Continuing archival education, 
including fellowships, institutes, and 
symposia. 

§ 1206.34 What type of proposal is 
ineligible for a records grant? 

In addition to other programmatic 
limitations established by the 
Commission as found in the grant 
opportunity announcements, we do not 
support proposals: 

Ay For building projects; 

(b) To purchase manuscripts or 
historical records; 

(c) For projects involving substantial 
work with artifacts, library materials, or 
works of art; or 

(d) For exhibits or celebrations, 
reenactments, and other observations of 
historical events. 


Subpart D—State Records Program 


§ 1206.40 What is a State records 
program? 

(a) Each State is eligible to receive 
NHPRC grants to support the work of 
the State Historical Records Advisory 
Board (Board); to operate statewide 


historical records services; and to make 
subgrants to eligible organizations ‘and 

individuals within the state in support 

of historical records activities. 

(b) Boards review and comment on 
applications for NHPRC records projects 
grants submitted from their states, 
according to The Manual of Suggested 
Practices. 


-§ 1206.41 What is a state historical records 
advisory board and how is it constituted? 

(a) Responsibilities. The Board is the 
central advisory body for historical 
records coordination within the state 
and for NHPRC state and local records 
projects within the state. The Board 
engages in planning; it develops, 
revises, and submits to the Commission 
a state plan including priorities for state 
historical records projects following The 
Manual of Suggested Practices. The 
Board reviews all state and local records 
projects within the state and makes 
recommendations for state projects to 
the Commission.. 

(b) Appointments. Each state 
participating in the NHPRC state 
program must adopt an appointment 
process and appoint a Board following 
The Manual of Suggested Practices. The 
appointment process and membership 
must be reported at, least annually to the 
Commission. A majority of members 
should have recognizable experience in 
the administration of records, 
manuscripts, or archives. The Board 
should be as broadly representative as 
possible of the public and private 
archives, records offices, and research 
institutions and organizations in the 
state. 


§ 1206.42 What is a State Coordinator? 
(a) Duties. The state coordinator 
(coordinator) is the officer responsible _ 


_ for the NHPRC state program. He or she 


reports the state Board appointment 
process, membership and 


. recommendations to the NHPRC at least 


on an annual basis and may serve as 
chair of the Board and may perform 
other duties following applicable state 
statute or regulation and The Manual of 
Suggested Practices. 

by Appointment. The coordinator 
should be the full-time professional 
official in charge of the state archival 
program or agency, unless otherwise 
specified in state statute or regulation. 
The coordinator serves ex officio, unless 
otherwise specified in state statute or 
regulation. The coordinator is not 
deemed to be an official or employee of 
the Federal Government and receives no 
Federal compensation for such service. 

(c) Replqcement. In the event that the 
coordinator position is vacant or the 
coordinator is otherwise unable to serve, 


a deputy coordinator, if one has been 
designated, serves as acting coordinator 
until another coordinator is appointed. 
In the absence of a deputy coordinator, 
the state board may select an acting 
‘coordinator until another coordinator is 
appointed, in order to conduct the 
necessary business of the Board.. 


§ 1206.43 What are the duties of the 
deputy state coordinator? 


’ The coordinator may designate a 


' deputy state coordinator to assist in ~ 


carrying out the duties and 
responsibilities of the coordinator and 
to serve as an acting coordinator at the 
coordinator’s direction or upon the 
coordinator’s resignation or inability to 
serve. 


§ 1206.44 Who is eligible for subgrants? 

All organizations and individuals 
located within a State that has.an active 
State Historical Records Board and 
defined in § 1206.54 may be eligible as 
determined by the Board. 


§1206.45 What rules govern subgrant 
distribution, cost sharing, grant 
administration, and reporting? 

(a) The Commission will annually 
establish guidance published in the 
grant opportunity announcement for 
State grants regarding: 

(1) The distribution of regrant funds; 

(2) Cost sharing and matching 
requirements; and 

(3) Reporting. 

(b) Each participating state is 
responsible for ensuring that the 
subgrantees comply with Federal grant 


_ administration and reporting 


requirements. 

(c) Each participating state must 
annually prepare a report to the NHPRC 
on its subgrant program, following the 
requirements outlined in § 1206.80. 


Subpart E—Applying for NHPRC 
‘Grants 


§ 1206.50 What types of anges and cost 
sharing arrangements does 
Commission make? 

(a) Types of grants. (1) Matching 
grant. A matching grant is a federal 
grant awarded only after the applicant — 
raises its share of nonfederal support for 
a project. We will only match funds 
raised from nonfederal sources, either . 
monies provided by the applicant’s own 
institution specifically for the project or 
from a nonfederal third-party source. 
The Commission does not ordinarily 
make matching grants. 

(2) Outright grant. Outright grants are , 
those awards we make without any 
matching requirement. However, 
outright grants usually include a cost- 
sharing requirement. 
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(b) Cost sharing. 

(1) Cost sharing consists of the 
applicant’s contribution to the cost of 
the project. The Commission ordinarily 
expects the applicant to provide cost 
sharing in an amount equal to the 
amount of the Federal grant award. 
Exceptions to the one-to-one cost 
sharing requirement may be set by the 
Commission in specific grant 
opportunity announcements. 

2) Cost sharing may include cash or 
in-kind contributions provided by the 
applicant or by a non-Federal third 


party. 
(3) We prefer the applicant cover 
indirect costs through cost sharing. 


§ 1206.52 Does the Commission ever place 


conditions on its grants? 


Yes, the Commission may place 
certain conditions on its grants. We 


_ describe applicable conditions in each 


grant opportunity announcement. 


§ 1206.54 Who may apply for NHPRC 
grants? 

The Commission will consider 
applications from State government 
agencies in states where there is an 
active Board, local government agencies, 
United States nonprofit organizations 
and institutions, including institutions 
of higher education, Federally- 
acknowledged and State-recognized 
American Indian tribes or groups, and 
United States citizens applying as 
individuals. Federal agencies are not 
eligible to apply. 


§ 1206.56 When are applications due? 

(a) The Commission generally meets 
twice a year, and we consider grant 
proposals postmarked by the deadlines 
set by the Commission and published in 


’ each grant opportunity and through 


Grants.gov. All proposals must be 
postmarked or submitted by those 


-deadlines. 


(b) Some State boards have 
established pre-submission review 
deadlines for records proposals; further 


_ information is available from each state 


coordinator. 


§ 1206.58 How do | apply for a grant? 

(a) Contact the NHPRC staff. We 
encourage you to discuss your proposal 
through correspondence, by phone, or 
in person with NHPRC staff. 

) Contact your State Historical 
Records Advisory Board as appropriate. 
We encourage you to discuss your 
proposal with your State historical 
records coordinator at all stages of your 
proposal’s development and before you 
submit the proposal. 

(1) Contact is not necessary if: 

(i) Your proposal is for national 
publications or subvention projects; 


(ii) You are an American Indian 


applying as an individual or applying as 
- an American Indian tribe; or 


(iii) Your project will largely take 
place in more than one state, or your 
project is primarily of national 
significance. 


(2) You will find the staff contacts and 


a list of State historical records 
coordinators on our Web site at http:// 
www.archives.gov/nhpre. 

(3) The Commission encourages you 
to submit electronic applications and 
may at its discretion require electronic 
applications. Application options are 
included with each grant opportunity 
announcement. 


§ 1206.60 What must! provide as a formal 
grant application? 

The forms and other documents you 
must submit are listed with each grant 
opportunity announcement on the 
NHPRC Web site. OMB Control Number 
3095-0013 has been assigned to this 
information collection. 


§ 1206.62 Who reviews and evaluates 
grant proposals? 

(a) State boards. State historical. 
records advisory boards may evaluate 
your proposal according to Commission 
grant opportunity announcements. 

(b) Peer reviewers. The NHPEC staff 
may ask external peer reviewers to 
evaluate the proposal according to 
Commission grant announcements. 

(c) Other reviewers. The Commission 
staff may require additional reviews. 

(d) NHPRC staff. NHPRC staff 
analyzes the reviewers’ comments, and 


- considers the appropriateness of the 


project toward fulfilling Commission 
goals, the proposal’s completeness and 
conformity to application requirements. 
The staff, through a questions letter or 
email to you, raises issues and concerns 
and allows you the opportunity to 
respond. The staff makes 
recommendations to the Commission. 

(e) The Commission. The Commission 
deliberates on all eligible proposals and 
recommends to the Archivist of the 
United States what action to take on 
each (fund, partially fund, endorse, 
reject, resubmit). By statute the 
Archivist chairs the Commission and 
has final authority to make or deny a 
grant. 


§ 1206.64 What formal notification wiil | 
receive, and will it contain other 
information? 

(a) The formal grant award document 
is sent to successful applicants from the 
Archivist of the United States. The 
document and attachments specify _ 
terms of the grant. NHPRC staff notifies 
project directors informally of awards 
and any conditions soon after the - 


Commission recommends the grant to 
the Archivist of the United States. 

(b) The grant period begins and ends 
on the dates specified in the award 
document. 


Subpart F—Grant Administration 


§1206.70 Who is responsible for 
administration of NHPRC grants? 

The grantee institution and the 
institution-designated project director 
share primary responsibility for the 
administration of grants. In the case of 
grants made to individuals, the project 
director has sole responsibility for the 
administration of the grant. 


§1206.72 Where can | find the regulat 


‘ory 
_ requirements that apply to NHPRC grants? 


(a) In addition to this part 1206, 
NARA has issued other regulations that 
apply to NHPRC grants in 36 CFR ch.. 
XII, subchapter A. NARA also applies 
the principles and standards in the 
following Office of Management and 
Budget (OMB) Circulars for NHPRC 
grants: 

(1) OMB Circular A—21, “Cost 
Principles for Educational Institutions”; 

(2) OMB Circular A--87, ‘‘Cost 
Principles for State, Local and Indian 
Tribal Governments”; 

(3) OMB Circular A—122, ‘‘Cost 
Principles for Nonprofit Organizations”; 


and 

(4) OMB Circular A-133, “Audits of 
States, Local Governments, and 
Nonprofit Organizations.” - 

(b) The OMB Circulars are available at 
http://www.whitehouse.gov/omb/ 
circulars/index.html. 

(c) Additional policy guidance related 
to Title VI of the Civil Rights Act of 
1964, regarding persons with limited 
English proficiency, is provided in 
Commission guidance at http:// 
www.archives.gov/nhprc/ and from the . 
NHPEC staff. 


§ 1206.74 Dol need prior written approval 
for changes to the grant project? 

You must obtain prior written 
approval from the Commission for most 
changes in the grant project and terms 
of the grant. Detailed instructions are 
found in How to Administer an NHPRC 
Grant available at http:// . 
www.archives.gov/NHPRC or from the 
NHPEC staff. 


§ 1206.76 How do! obtain written approval 
for changes in my grant project? 

(a) Requests for changes in the project 
must be submitted in writing and signed 
by grantee’s authorized representative. 
The signed, written response of the 
Commission’s Executive Director, or the 
Executive Director’s designee, will 
constitute approval for the change. 
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(b) Requests for extensions of the 
grant period should be signed by the 
grantee’s authorized representative and 
submitted not more than two months 
before the scheduled end of the grant 
period. We will not allow extensions 
unless a project is up-to-date in its 

submission of financial and narrative 
reports. 


§ 1206.80 What reports am | required to 
make? 

(a) Grant recipients are generally 
required to submit annual financial 
status reports and semi-annual narrative 
progress reports, as well as final 
financial and narrative reports at the 
conclusion of the grant period. The 
grant award document will specify the 
dates on which your reports are due. In. 
order to fulfill its oversight and 
monitoring responsibilities, the NHPRC 
or Commission may require additional 
reports or information at any time 
during the grant. OMB Control Number 
3095-0013 has been assigned to this 
information collection. 

- (b) Detailed reporting requirements 
are found in How to Administer an 
NHPRC Grant available at http:// 
www.archives.gov/NHPRC or from the 
NHPRC staff. 


§ 1206.82 What is the format and content 
of the financial report? 

Grant recipients must submit 
financial reports on Standard Form 269, 
if there is program income to report, or 
Standard Form 269A (Short Form), and 
have them signed by the grantee’s 
authorized representative or by an 
appropriate institutional fiscal officer. If 
cost-sharing figures are less than 80 
percent of the amount anticipated in the 
project budget, you must explain the 
reason for the difference. 


§ 1206.84 What is the format and content 
of the narrative report? 

(a) Interim narrative reports should 
state briefly the performance objectives 
and activities for the entire grant and 
then focus on those accomplished 
during the reporting period. The report 
should include a summary of project 
activities; whether the project 
proceeded on schedule; any revisions of 
the work plan, staffing pattern, or 
budget; any Web address created by the 
project; and any other press releases 
articles or presentations relating to the 
grant project or its products. It should 
include an analysis of the objectives met 
during the reporting period and any 
objectives for the period that were not 
accomplished. For documentary editing 
projects, it also must include 
information about the publication of 
volumes and the completion of finding 


aids, as well as any work that is pending 
with publishers. 


(b) The final report must provide a 
detailed assessment of the entire project, 
following the format in paragraph (a) of 
this section, including whether the 
performance objectives and goals set in 
the original proposal were realistic; 
whether there were unpredicted results 
or outcomes; whether the project 
encountered unexpected problems and 
how you faced them; and how you 


_ could have improved the project. You 


must discuss the project’s impact, if 
any, on the grant-receiving institution 
and others. You must indicate whether 
all or part of the project activities will 
be continued after the end of the grant, 
whether any of these activities will be 
supported by institutional funds or by 
grant funds, and if the NHPRC grant was 
instrumental in obtaining these funds. 


(c) The project director must sign final 
narrative reports. 


§ 1206.86 What additional materials must |! 
submit with the final narrative report? 


You must submit the materials 
determined by the Commission as found 
in the NHPRC grant announcements or 
specified in the grant award. 


§ 1206.88 Does the NHPRC have any 
liability under a grant? 


No, the National Archives and 
Records Administration (NARA) and the 
Commission cannot assume any liability 
for accidents, illnesses, or claims arising 
out of any work undertaken with the - 
assistance of the grant. 


§ 1206.90 Must! acknowledge NHPRC 
grant support? 


Yes, grantee institutions, grant project 
directors, or grant staff personnel may 
publish results of any work supported 
by an NHPRC grant without review by 
the Commission; however, publications 
or other products resulting from the 
project must acknowledge the assistance 
of the NHPRC grant and all copies paid 
for by grant funds must be distributed 
at a reasonable cost. 


Dated: May 8, 2006. 
Allen Weinstein, 


_ Archivist of the United States. 


[FR Doc. 06-4427 Filed 5-11-06; 8:45 am] 
BILLING CODE 7515-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 52 and 70 
[EPA-R07—OAR-2006-0380; FRL-8169-—3] 
Approval and Promuigation of 


Implementation Plans and Operating 
Permits Program; State of Missouri 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: EPA is approving revisions to 
the Missouri State Implementation Plan 
(SIP) and Operating Permits Program. 
EPA is approving a revision to the 
Missouri rule entitled ‘““Submission of 
Emission Data, Emission Fees, and 
Process Information.” This revision will 
ensure consistency between the state 
and the Federally-approved rules. 
DATES: This direct final rule will be 
effective July 11, 2006, without further 
notice, unless EPA receives adverse 
comment by June 12, 2006. If adverse 
comment is received, EPA will publish 
a timely withdrawal of the direct final 
rule in the Federal Register informing 
the public that the rule will not take 
effect. 


ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA—R07-— 
OAR-2006-0380, by one of the 
following methods: 

1. http://www.regulations.gov. Follow 
the on-line instructions for submitting 
comments. 

2. E-mail: algoe-eakin.amy@epa.gov. 

3. Mail: Amy Algoe-Eakin, 
Environmental Protection Agency, Air 
Planning and Development Branch, 901 
North 5th Street, Kansas City, Kansas 
66101. . 

5. Hand Delivery or Courier. Deliver 
your comments to Amy Algoe-Eakin, 
Environmental Protection Agency, Air 
Planning and Development Branch, 901 
North 5th Street, Kansas City, Kansas 
66101. 

Instructions: Direct your comments to 
Docket ID No. EPA~R07—OAR-2006-— 
0380. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 

www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit through http:// 

www.regulations.gov or e-mail 

information that you consider to be CBI 

or otherwise protected. The http:// 
www.regulations.gov Web site is an 
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“anonymous access” system, which 
-means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
‘If you send an e-mail comment directly 
to EPA without going through http:// 
www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment - 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the 
electronic docket are listed in the 
http://www. regulations. gov index. 
Although listed in the index, some 
information is not publicly available, 
i.e., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically in http:// 
www.regulations.gov or in hard copy at 
the Environmental Protection Agency, 
Air Planning and Development Branch, 
901 North 5th Street, Kansas City, 
Kansas 66101. The Regional Office’s 
official hours of business are Monday 
through Friday, 8 to 4:30 excluding 
Federal holidays. The interested persons 
wanting to examine these documents 
should make an appointment with the 
office at least 24 hours in advance. 

FOR FURTHER INFORMATION CONTACT: 

Amy Algoe-Eakin at (913) 551-7942, or 

by e-mail at algoe-eakin.amy@epa.gov. . 

SUPPLEMENTARY INFORMATION: 

Throughout this document whenever 

“we,” “us,” or “our” is used, we mean 

EPA. This section provides additional 

information by addressing the following 

questions: 

What is a SIP? 

What Is the Federal Approval Process for a 
SIP? 

What Does Federal Approval of a State 
Regulation’Mean to Me? 

What Is the Part 70 Operating Permits 
Program? 

What Is the Federal Approval Process for an 
Operating Permits Program? 

What Is Being Addressed in This Document? 


Have the Requirements for Approval of a SIP 
Revision Been Met? 


What Action Is EPA Taking? 
What Is a SIP? 


Section 110 of the Glean Air Act 
(CAA) requires states to develop air 
pollution regulations and control 
strategies to ensure that state air quality 
meets the national ambient air quality 
standards established by EPA. These 
ambient standards are established under 
section 109 of the CAA, and they 
currently address six criteria pollutants. 
These pollutants are: carbon monoxide, 
nitrogen dioxide, ozone, lead, 
particulate matter, and sulfur dioxide. 


Each state must submit these 
regulations and control strategies to us 
for approval and incorporation into the 
Federally-enforceable SIP. 


Each Federally-approved SIP protects 
air quality primarily by addressing air 
pollution at its point of origin. These 
SIPs can be extensive, containing state 
regulations or other enforceable 
documents and supporting information 
such as emission inventories, 
monitoring networks, and modeling _ 
demonstrations. 


What Is the Federal 
for a SIP? 


In order for state regulations to be 
incorporated into the Federally- 
enforceable SIP, states must formally 
adopt the regulations and control 
strategies consistent with state and 
Federal requirements. This process 
generally includes a public notice, 
public hearing, public comment period, 
and a formal adoption by a state- 
authorized rulemaking body. 


Once a state rule, regulation, or 
control strategy is adopted, the state 
submits it to us for inclusion into the 
SIP. We must provide public notice and 
seek additional public comment 
regarding the proposed Federal action 
on the state submission. If adverse 
comments are received, they must be 
addressed prior to any final Federal 
action by us. 


All state regulations and supporting 
information approved by EPA under 
section 110 of the CAA are incorporated 
into the Federally-approved SIP. 
Records of such SIP actions are 
maintained in the Code of Federal 
Regulations (CFR) at title 40, part 52, 
entitled “Approval and Promulgation of 
Implementation Plans.” The actual state 
regulations which are approved are not 
reproduced in their entirety in the CFR 
outright but are “incorporated by 
reference,” which means that we have 
approved a given state regulation with 
a specific effective date. 


What Does Federal Approval of a State 
Regulation Mean to Me? 


Enforcement of the state regulation 
before and after it is incorporated into 
the Federally-approved SIP is primarily 
a state responsibility. However, after the 

_ regulation is Federally approved, we are 
authorized to take enforcement action 
against violators. Citizens are also 
offered legal recourse to address 
violations as described in section 304 of 
the CAA. 


What Is the Part 70 Operating Permits 
Program? 

The CAA Amendments of 1990 
require all states to develop operating 
permits programs that meet certain 
Federal criteria. In implementing this 
program, the states are to require certain 
sources of air pollution to obtain 
permits that contain all applicable 
requirements under the CAA. One 
purpose of the part 70 operating permits 
program is to improve enforcement by 
issuing each source a single permit that 
consolidates all of the applicable CAA 
requirements into a Federally-. 
enforceable document. By consolidating 
all of the applicable requirements for a 
facility into one document, the source, 
the public, and the permitting 
authorities can more easily determine 
what CAA requirements apply and how 
compliance with those requirements is 
determined. 

Sources required to obtain an 


‘operating permit under this program 


include “major” sources of air pollution 
and certain other sources specified in 
the CAA or in our implementing 
regulations. For example, all sources 
regulated under the acid rain program, 
regardless of size, must obtain permits. 
Examples of major sources include 
those that emit 100 tons per year or 
more of volatile organic compounds, 
carbon monoxide, lead, sulfur dioxide, 
nitrogen dioxide, or PMjo; those that 
emit 10 tons per year of any single 
hazardous air pollutant (HAP) 
(specifically listed under the CAA); or 
those that emit 25 tons per year or more 
of a combination of HAPs. 

Revision to the state and local 
agencies operating permits program are 
also subject to public notice, comment, 
and our approval. 


What Is the Federal Approval Process 
for an Operating Permits Program? 

In order for state regulations to be 
incorporated into the Federally- 
enforceable Title V operating permits 
program, states must formally adopt 
regulations consistent with state and 
Federal requirements. This process 
generally includes a public notice, 
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Have the Requirements for Approval of 
the SIP Revision and Part 70 Revision 
Been Met? 


The submittal satisfied the 
completeness criteria of 40 CFR part 51, 
appendix V. In addition, the state - 
submittal has met the public notice 
requirements for SIP submission in 
accordance with 40 CFR 51.102 and met 
the substantive SIP requirements of the 
CAA including section 110 and 40 CFR 
51.211, relating to submission of 
emissions data. 

Finally, the submittal met the 
substantive requirements of Title V of 
the 1990 CAA Amendments and 40 CFR 
part 70, including the requirement in 40 
CFR 70.9 relating to emission fees. 


What Action Is EPA Taking? 
We are approving a revision to the 


public hearing, public comment period, 
and a formal adoption by a state- 
authorized rulemaking body. 

Once a state rule, regulation, or 
control strategy is adopted, the state 
submits it to us for inclusion into the 
approved operating permits program. 
We must provide public notice and seek 
additional public comment regarding 
the proposed Federal action on the state 
submission. If adverse comments are 
received, they must be addressed prior 
to any final Federal action by us. 

All state regulations and supporting 
information approved by EPA under ~* 
section 502 of the CAA are incorporated 
into the Federally-approved operating 
permits program. Records of such 
actions are maintained in the CFR at 
Title 40, part 70, appendix A, entitled 
“Approval Status of State and Local 


Operating Permits Programs.” Missouri SIP and incorporating the 
What Is Being Addressed in This. revised rule 10 CSR 10—6.110, 
Document? “Submission of Emissions Data, 


Emission Fees, and Process 
Information.” 

We are also approving section (3)(D) 
of this rule as a program revision to the 
state’s Part 70 Operating Permits 
Program. 

We are processing this action as a 
direct final action because the revisions 
make routine changes to the existing 
rules which are noncontroversial, and 
make regulatory revisions required by 
state statute. Therefore, we do not 
anticipate any adverse comments. 
Please note that if EPA receives adverse 
comment on part of this rule and if that 

art can be severed from the remainder 
of the rule, EPA may adopt as final 
those parts of the rule that are not the 
subject of an adverse comment. 


Missouri, in its letter of January 18, 
2006, requested that EPA approve a 
revision to the SIP and Operating 
Permits Program to include revisions to 
rule 10 CSR 10-6.110, “Submission of 
Emission Data, Emission Fees, and 
Process Information”. This rule deals 
with submittal of emissions 
information, emission fees, and public 
availability of emissions data. It 
provides procedures for collection, 
recording, and submittal of emissions 
data and process information on state-_ 
supplied Emission Inventory- 
Questionnaire and Emission Statement 
forms so that the state can calculate 
emissions for the purpose of state air 
resource planning. 

By State statute, the emission fees are 
set annually to fund the reasonable cost 
of administering the program. MDNR 
continually evaluates the Operating 
Permits Program financial situation. 
Section (3)(D)1. was amended to 
establish an emissions fee of $34.50 per 
ton of regulated air pollutant starting for 
calendar year 2005. This amount ~ 
represents a $1.50 increase from the 
emissions fee of $33.00 per ton of 
regulated pollutant for calendar year 
2004. 

Sections (3)(D)2.E. and (3)(D)2.F. state 
when emission fees and Emission 
Inventory Questionnaire forms (or 
equivalent) are due to the Department of 
Natural Resources. Language was added 
to these sections to clarify that the fees 
and forms are due for all United States 
Department of Labor Standard Industrial 
Classifications except for Standard 
Industrial Classification 4911 Electric 

Services, which shall be due June 1 each 
year. 


Statutory and Executive Order Reviews 


_ Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is 


therefore is not subject to review by the 
Office of Management and Budget. For 
this reason, this action is also not 
subject to Executive Order 13211, 
“Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use” (66 FR 28355, May 
22, 2001). This action merely approves 
state law as meeting Federal 
requirements and imposes no additional 
requirements beyond those imposed by 
state law. Accordingly, the 
Administrator certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). Because this 
rule approves pre-existing requirements 
under state law and does not impose 
any additional enforceable duty beyond 


not a ‘significant regulatory action” and 


that required by state law, it does not 


contain any unfunded mandate or 


significantly or uniquely affect small 
governments, as described in the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104-4). 

This rule also does not have tribal 
implications because it will not have a 


_ substantial direct effect on one or more 
- Indian tribes, on the relationship 


between the Federal Government and 


. Indian tribes, or on the distribution of 


power and responsibilities between the 
Federal Government and Indian tribes, 
as specified by Executive Order 13175 

(65 FR 67249, November 9, 2000). This 


-action also does not have Federalism 


implications because it does not have 


_ substantial direct effects on the States, 


on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This action merely 
approves a state rule implementing a 
Federal standard, and does not alter the 
relationship or the distribution of power 
and responsibilities established in the 
CAA. This rule also is not subject to 
Executive Order 13045, ‘‘Protection of 
Children from Environmental Health 
Risks and Safety Risks” (62 FR 19885, 
April 23, 1997), because it is not 
economically significant. 

In reviewing SIP and Title V permit 
submissions, EPA’s role is to approve 
state choices, provided that they meet _ 
the criteria of the CAA. In this context, 
in the absence of a prior existing 
requirement for the State to use 
voluntary consensus standards (VCS), 
EPA has no authority to disapprove a 
state submission for failure to use VCS. 
It would thus be inconsistent with 
applicable law for EPA, when it reviews 
a state submission, to use VCS in place | 
of a state submission that otherwise 
satisfies the provisions of the CAA. 
Thus, the requirements of section 12(d) 
of the National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. This rule does 
not impose an information collection 
burden under the provisions of the ~ 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 

of the United States. EPA will submit a 
report containing this rule and other 
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required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule : 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a ‘‘major rule” as 
defined by 5 U.S.C. 804(2). 
Under section 307(b)(1) of the CAA, 

petitions for judicial review of this 

‘action must be filed in the United States 
Court of Appeals for the appropriate 


circuit by July 11, 2006. Filing a petition 
for reconsideration by the Administrator 


of this final rule does not affect the 
finality of this rule for the purposes of 
judicial review nor does it extend the 
time within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 


challenged later in proceedings to 
enforce its requirements. (See section 


307(b)(2).) 
List of Subjects 
40 CFR Part 52 


Environmental protection, Air 
pollution control, Carbon monoxide, 
Incorporation by reference, 
Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements, Sulfur oxides, Volatile 
organic compounds. 


" 40 CFR Part 70 


Administrative practice and 
procedure, Air pollution control, 


Intergovernmental relations, Operating 


permits, Reporting and recordkeeping 
requirements. 


EPA-APPROVED MISSOURI REGULATIONS 


Dated: May 1, 2006. 
James B. Gulliford, 
Regional Administrator , Région 7. 


= Chapter I, Title 40 of the Code of 


Federal Regulations is amended as 
follows: 


PART 52—{AMENDED] 

# 1. The authority citation for part 52 

continues to read as follows: 
Authority: 42 U.S.C. 7401 et seq. 


Subpart AA—Missouri 


@ 2. In § 52.1320(c) the table is amended 
under Chapter 6 by revising the entry 
for ‘‘10—6.110” to read as follows: 


§52.1320 Identification of plan. 


* * * * * 


(c) * 


State EPA 
Missouri citation Title effective approval . Explanation 
date date 


* 


* 7 


* * 


10-6.110 


* 


Submission of Emission Data, 
Emission Fees, and Proc- 
ess Information. 


* 


* 


Missouri 


* 


* 


gins]. 


* 


Missouri Department of Natural Resources 


* 


* 


Chapter 6—Air Quality Standards, Definitions, Sampling and Reference Methods, and Air Pollution Come Risatidiend for the State of 


* 


* 


12/30/05 5/12/06 [insert FR page num- Section (3)(D), Emission Fees, 
ber where the document be- 


has not been approved as: 
part of the SIP 


* 


PART 70—[AMENDED] 


@ 1. The authority citation for part 70 
continues to read as follows: 


Authority: 42 U.S.C. 7401, et seq. 
Appendix A—[Amended] 


m 2. Appendix A to part 70 is amended 
by adding paragraph (q) under Missouri 
to read as follows: 


Appendix A to Part 70—Approval 
Status of State and Local oe 
Permits Programs 


- 


* * * * * 
Missouri 
* * * * 


(q) The Missouri Department of Natural 
Resources submitted revisions to Missouri 
rule 10 CSR 10-6.110, “Submission of 
Emission Data, Emission Fees, and Process 


section (3)(D) effective July 11, 2006. 

* * * * 

[FR Doc. 06-4432 Filed 5-11-06; 8:45 am] 
BILLING CODE 6560-50-P 


Information” on January 5, 2006, approval of 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 52 and 81 


FRL- 


- 8169-4] 


Approval and Promulgation of 


Implementation Plans and Designation 


of Areas for Air Quality Planning 
Purposes; Alabama; Redesignation of 
the Birmingham, AL 8-Hour Ozone 
Nonattainment Area to Attainment for 
Ozone 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rule. 


‘SUMMARY: EPA is approving a request, 
submitted in draft on November 16, 
2005, and in final on January 27, 2006, 
through the Alabama Department of 
Environmental Management (ADEM), to 
redesignate the Birmingham 8-hour 
ozone nonattainment area (Birmingham 
area) to attainment for the 8-hour ozone 
National Ambient Air Quality Standard 
(NAAQS). The Birmingham area is 
composed of two counties, Jefferson and 
Shelby. EPA’s approval of the 
redesignation request is based on the 
determination that the Birmingham area 
and the State of Alabama have met the 
criteria for redesignation to attainment 
set forth in the Clean Air Act (CAA), 
including the determination that the 
Birmingham area has attained the 8- 
hour ozone standard. Additionally, EPA 
is approving an Alabama State 
Implementation Plan (SIP) revision 
containing a maintenance plan with a 
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2017 end year for the Birmingham area 
and approving the new Motor Vehicle 
Emission Budgets (MVEBs) for the year 
2017 that are contained in the 
maintenance plan. This final rule also 
addresses comments made on EPA’s 
proposed rulemaking for this action, 
previously published January 25, 2006 
(71 FR 4077). 

DATES: Effective Date: This rule will be 

effective June 12,2006. 

ADDRESSES: EPA has established a 

docket for this action under Docket 

Identification No. EPRA-OAR-2005—AL— 

0003. All documents in the docket are 

listed on the www.regulations.gov Web 

site. Although listed in the index, some 
information is not publicly available, 

i.e., Confidential Business Information 
or other information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either 
electronically through 
www.regulations.gov or in hard copy at 
the Regulatory Development Section, 
Air Planning Branch, Air, Pesticides and 
Toxics Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street, SW., 
Atlanta, Georgia 30303-8960. EPA 
requests that if at all possible, you 
contact the person listed in the FOR 
FURTHER INFORMATION CONTACT section to 
schedule your inspection. The Regional 
Office’s official hours of business are 
Monday through Friday, 8:30 to 4:30 
excluding legal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Stacy DiFrank, Regulatory Development 
Section, Air Planning Branch, Air, 

’ Pesticides and Toxics Management 
Division, Region 4, U.S. Environmental 
Protection Agency, 61 Forsyth Street, 
SW., Atlanta, Georgia 30303-8960. Ms. 
DiFrank can be reached via telephone 
number at (404) 562-9042 or electronic 
mail at difrank.stacy@epa.gov. 
SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. What Is the Background for the Actions? 
Il. What Actions Is EPA Taking? 

Ill. Why Are We Taking These Actions? 

IV. What Are the Effects of These Actions? 
V. Response to Comments 

VL. Final Action 
_ Vil. Statutory and Executive Order Reviews 


I. What Is the Background for the 
Actions? 


On November 16, 2005, the State of 
Alabama submitted a request for parallel 
processing to redesignate the 
Birmingham area to attainment for the 
8-hour ozone standard, and for EPA 


approval of an Alabama draft SIP 
revision containing a maintenance plan. 
On January 27, 2006, the State 
submitted its final adopted SIP revision 
and redesignation request. In an action 
published on January 25, 2006 (71 FR 
4077), EPA proposed to approve the 
redesignation of the Birmingham area to 
attainment. EPA also proposed approval 
of the State’s plan for maintaining the 8- 
hour ozone NAAQS as a SIP revision, 
and proposed to approve the MVEBs for 
the Birmingham area contained in the 
maintenance plan. 

This rule is EPA’s final action on the 
January 25, 2006, proposed rule. Since 
the final, State-adopted SIP revision 
request is substantially the same as that 
submitted for parallel processing by 
EPA and contains no significant 
revisions, we will not publish an 
additional proposed rule on this State 
submittal. 

During the comment period for EPA’s 
proposal, one commenter submitted 
adverse comments. EPA is addressing 
these comments in this action, and is 
taking final action as described in 
section II and section V. 

EPA is also providing information on 
the status of the Agency’s transportation 
conformity adequacy determination for 
the new MVEBs for the year 2017 that 
are contained in the maintenance plan 
for the Birmingham area. The 
maintenance plan establishes MVEBs 
for the year 2017 of 23 tons per day 
(tpd) for volatile organic compounds 
(VOCs) and 42 tpd for nitrogen oxides 
(NOx). EPA’s adequacy public comment 
period on these budgets began on 
November 17, 2005, and closed on 
December 19, 2005. No comments were 
received during EPA’s adequacy public 
comment period. 

Consequently, in a letter dated 
February 2, 2006, to Ron Gore, Chief of 
the Air Division for ADEM, EPA 
informed the State of its intention to 
find the new 2017 MVEBs for VOC and 
NOx adequate for transportation 
conformity purposes. Subsequently, in a 
Federal Register notice dated February 
23, 2006 (71 FR 9332), EPA found the 
2017 MVEBs adequate. These MVEBs 
meet the adequacy criteria contained in 
the Transportation Conformity Rule. 
The new 2017 MVEBs are thus currently 
being used for transportation conformity 
determinations. 


II. What Actions Is EPA Taking? 


After consideration of the comments 
received in response to the January 25, 
2006, proposed rule, as described in 
Section III below, and the State’s final 
adopted SIP revision and supporting 
material reviewed in draft form in the 
proposed rule, EPA is taking final action 


to approve the State’s redesignation 
request and to change the legal 
designation of the Birmingham area 
from nonattainment to attainment for 
the 8-hour ozone NAAQS. The 
Birmingham area is composed of two — 
counties, Jefferson and Shelby. EPA is 
also approving Alabama’s 8-hour ozone 
maintenance plan for Jefferson and 
Shelby Counties (such approval being 
one of the CAA criteria for redesignation 
to attainment status). The maintenance 
plan is designed to help keep the 
Birmingham area in attainment for the 
8-hour ozone NAAQS through 2017. 


‘These approval actions are based on 


EPA’s determination that Alabama has 
demonstrated that the Birmingham area 
has met the criteria for redesignation to 
attainment specified in the CAA, 
including the demonstration that the 
Birmingham area has attained the 8- 
hour ozone standard. EPA’s analyses of 
the Birmingham 8-hour ozone _ 
redesignation request and maintenance 
plan are described in detail in the 
proposed rule published January 25, 
2006 (71 FR 4077). 

In this action, EPA is also approving 
the MVEBs. For regional emission 
analysis years that involve the year 2017 
or beyond, the applicable budget for the 
purpose of conducting transportation 
conformity analysis are the new 2017 
MVEBs. EPA determined that the 2017 
MVEBs are adequate through a previous 
action. EPA is approving such MVEBs 
in this action. 

Additionally, in this action, EPA is 
responding to the adverse comments 
received on the January 25, 2006 (71 FR 
4077), rulemaking proposing to approve 
the redesignation request and the 
maintenance plan SIP revision. 


‘Il. Why Are We Taking These Actions? 


EPA has determined that the 
Birmingham area has attained the 8- 
hour ozone standard and has also 
determined that the State of Alabama 
has demonstrated that all other criteria 
for the redesignation of the Birmingham 
area from nonattainment to attainment 
of the 8-hour ozone NAAQS have been. 
met. See section 107(d)(3)(E) of the 
CAA. EPA is also fully approving the 
maintenance plan for the Birmingham 
area as meeting the requirements of 
sections 175A and 107(d) of the CAA. In 
the January 25, 2006, proposed 
rulemaking, EPA described the 
applicable criteria for redesignation to 
attainment and its analysis of how those 
criteria have been met. The rationale for 
EPA’s findings and actions is set forth 
in the proposed rulemaking and in this 
rulemaking. 

In our January 25, 2006, proposed 
rulemaking, we proposed to approve the 
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redesignation of the Birmingham area 
and the maintenance plan through 
parallel processing. Such parallel 
rulemaking can be completed through 
final rulemaking without additional 
proposed rulemaking if a state has made 
a final submittal of adopted plans that 
do not significantly differ from the _ 

- versions described and reviewed by 
EPA in its proposed rulemaking. The 
State of Alabama has provided 4 final 
submittal that does not significantly 
differ from the draft submittal described 
and reviewed in the notice of proposed 
rulemaking. Therefore, we believe that 
the public has had suitable opportunity 
to comment on the substance of our 
proposed rule and today’s final rule, 
and that EPA may properly proceed 

- with final action on the State’s 

submittal. 


IV. What Are the Effects of These 
Actions? 

Approval of the redesignation request 
changes the official designation of the 
Birmingham area for the 8-hour ozone © 
NAAQS found at 40 CFR part 81. It also 
incorporates into the Alabama SIP a 
plan for maintaining the 8-hour ozone 
NAAQS in the area through 2017. The 
maintenance plan includes contingency 
measures to remedy future violations of 

- the 8-hour ozone NAAQS and 
establishes MVEBs for the year 2017 for 
the Birmingham area. 


V. Response to Comments 


EPA received comments from one 
individual commenter. The following is 
a summary of the adverse comments 
received on the proposed rule published 
January 25, 2006 (71 FR 4077), and 
EPA’s response to the comments. 

Comment: The commenter expresses 
concern about alleged violators of 
environmental! regulations and about 
ADEM’s enforcement response to 
alleged violators in Jefferson and Shelby 
Counties. 

Response: The CAA establishes a * 
cooperative arrangement between EPA 
and the states for the attainment and 
maintenance of national air quality 
goals. Under that arrangement, EPA and 
the states share concurrent enforcement 
responsibility over SIPs, permits issued 
pursuant to SIP-approved programs, 
permits issued under title V of the CAA, 
and other delegated CAA regulatory 
requirements. To obtain EPA’s approval 
of the various permit programs in its SIP 
and under title V (the operating permit 
program), Alabama has previously’ 
demonstrated to EPA that it has 
adequate resources and authority to 
enforce permits issued pursuant to these 
programs, including permits for sources 
_ in Jefferson and Shelby Counties. 


With regard to this redesignation 
action, the commenter has presented no 
information or data suggesting that any 


- alleged noncompliance with 


environmental regulations or any 
alleged failure of ADEM to enforce 
violations of air permits has impacted or 
will impact the Birmingham area’s 
attainment and maintenance of the 8- 
hour ozone NAAQS or otherwise affect 
the appropriateness of the area’s 
redesignation. Under the CAA, 
nonattainment areas may be 
redesignated to attainment if sufficient, 
complete, quality-assured data is - 
available for the Administrator to 
determine that the area has attained the 
NAAQS and the area meets the other 
CAA redesignation requirements in 
section 107(d)(3)(E). As detailed in the 
proposed rule, EPA has determined that 
the Birmingham area has attained the 8- 


- hour ozone NAAQS and that the area 


meets the other CAA redesignation 
requirements. 

Comment: The commenter did not 
understand why new sources of 
pollution could move into an area 
regardless of its designation status and 
asked who reviews those new sources 


and whether such reviews are only done. 


for new sources in nonattainment areas. 
Response: The CAA provides for 
review of new sources located in both 
attainment and nonattainment areas. 
These new sources are subject to a 
preconstruction new source review 
(NSR) process to ensure that emissions 
will not impact air quality in that area. 
In attainment areas, NSR assures that 
new emissions do not significantly 
worsen air quality. In nonattainment 


’ areas, NSR assures that new emissions 


do not slow progress toward cleaner air. 
The CAA’s NSR requirements are 
contained in section 110(a)(2)(C), part C 
of title I (attainment NSR provisions), 
and part D of title I (nonattainment NSR 
provisions). The CAA requires SIPs to 
contain provisions implementing both 
the attainment and nonattainment NSR 
programs. Under either NSR program, 
the state is the permitting authority and 
issues the permits as appropriate. EPA’s 
role is one of oversight. Alabama’s EPA- 
approved SIP contains provisions 
implementing these NSR requirements 
and, pursuant to those provisions, 
ADEM conducts NSR for new sources 
which locate in attainment as well as 
nonattainment areas. 

The NSR programs assure people that 
any large new (or modified) industrial 


- source in their neighborhoods will be as 


clean as possible, and that advances in 
pollution control occur concurrently 
with industrial expansion. Under part D 
of title I of the CAA, new major 
stationary sources in nonattainment 


areas must obtain a nonattainment NSR 
permit, install control technology 


- representing the lowest achievable 


emissions rate (LAER), and obtain - 
emissions offsets. Under part C of title 

I of the CAA, new major stationary 
sources in attainment areas are subject 
to the Prevention of Significant 
Deterioration (PSD) preconstruction 
permitting program which requires the | 
installation of best available control 
technology (BACT) and a demonstration 
that the new source will not cause or 
contribute to a violation of a NAAQS or 
PSD air quality growth increment. The 
applicability of the PSD program to a 
particular source must be determined in 
advance of construction andis _ 
pollutant-specific. Once a source is 
determined to be subject to PSD, it must 
undertake a series of analyses to 
demonstrate that it will meet BACT and 
will not cause or contribute to a 
violation of any NAAQS or to an 
incremental ambient pollutant 
concentration increase. 

New major sources located in an area 
redesignated from nonattainment to 

attainment status become subject to NSR 
requirements under part C (attainment 
NSR) instead of NSR requirements 
under part D (nonattainment NSR). In 
addition, for an area to be redesignated 
to attainment status, it must have an 
EPA-approved maintenance plan that 
demonstrates that the area will continue 
to maintain clean air. For the 
Birmingham area, Alabama’s approved 
maintenance plan demonstrates that, 
after taking into account population and 
economic growth, the area will continue 
to maintain clean air for the next eleven 
years. 

Comment: The commenter asks that 
no more “polluters” be allowed in the 
“areas where the pollution is not legal” 
and states that the pollution is “illegal” 
when the counties do not report 
monitoring every day of the year. The 
commenter states that EPA’s ‘“‘total 
pollution data is incomplete per 
Scorecard.org.” and that Shelby County 
did not report data for 365 days in 2002 
as did Jefferson County. The commenter 
wants to know why monitoring was not 
done for total pollution every single day 
of the year, and believes that ADEM “‘is 
not doing the job”’ because it only 
reports part of the yearly total pollution 
level amounts. 

Response: First, EPA believes that the 
commenter misunderstands the impact 
of a nonattainment designation on new 
sources. As stated in the Response 
above, new major sources can locate in 
nonattainment areas as long as they 
comply with the nonattainment NSR 
requirements of part D of the CAA and 


the Alabama SIP. As for monitoring total 
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pollution every day of the year, EPA 
notes that this rulemaking action 
addresses only the status of the 
Birmingham area with respect to the 8- 
hour ozone standard, and therefore the 
levels of other pollutants are not 
relevant to this rulemaking. 

Data completeness is reviewed and 
considered in the determination that the 
area has met the NAAQS for 8-hour 
ozone. Ozone is formed when certain 
precursor pollutants (VOC and NOx) 
combine in the presence of heat and 
sunlight. As a result, ozone is a seasonal 
pollutant with elevated levels during 
warmer months. While ozone is present 
year round, elevated levels that have a 
potential impact on public health occur 
during the ‘‘ozone season.” The ozone 
season is determined for each state 
based on actual historical monitored 
data to determine the appropriate 
duration of this seasonal period. EPA’s 
monitoring requirements specify that 
the pollutant be monitored only through 
the ozone season, which for Alabama 
(including the Birmingham area) is 
March 1 through October 31 of each 
year. ADEM has met these monitoring 
requirements for 2003-2005. The 
monitoring requirements are found at 40 
CFR part 58. Alabama is at 95-100 
percent data completeness for 2005, 
which is well within the data 
compliance requirement of 40 CFR part 
58. All data entered into EPA’s air 
quality monitoring database has been 
quality assured consistent with EPA 
requirements. We completed a thorough 
review of the data during our review of © 
ADEM ’s redesignation request and 
believe the data to be complete, of high 
quality, and accurate. ADEM’s submittal 
met the requirements in the CAA and 
EPA’s regulations for an area to 

demonstrate attainment. 

States can elect to operate monitors 
for periods outside the ozone season for 
a number of reasons. In fact, one 
monitor in Jefferson County does 
operate year round. There are two 

reasons for the 12-month operation: (1) 
Jefferson County Department of Health 
is attempting to have the site designated 
as a “Super Site,”” which will be 
designated under new proposed 
regulations found in 40 CFR part 58 and 
which will monitor many pollutants at 
the same site. EPA requires that in order 
for the site to be designated as such, the 
monitor must operate year round; and 
(2) the North Birmingham ozone 
monitor operates year round to assist 
Atmospheric Research and Analysis 
(ARA) in its operation of their ozone 
monitor at the same site. ARA then uses 
the data collected year round in order to 
understand variability of the oxidation 

state of the atmosphere. While data that 


is most relevant is collected during the 
ozone season, concentrations at other 
times provide information about 
photochemical oxidation rates. 

Comment: The commenter states that 
“We have no choice but to continue to 
breathe horrific deadly air and nothing 
is being done by the EPA to get it 
cleaned up* * *” 

Response: EPA has determined that 
the Birmingham area has attained the 8- 
hour ozone standard based on the three 
most recent years-of monitoring data. 
This action addresses only the 8-hour 
ozone standard, which the area has been 
shown to attain. EPA and ADEM have 
implemented a number of programs that 
have resulted in reduced local NOx and 
VOC emissions and that have brought 
the area into attainment for ozone 
during 2003-2005. The programs 
include the following: 

e The Reid Vapor Pressure (RVP) 
Control Program—gasoline sold from 
June 1st until September 15th of each 
year in Jefferson and Shelby Counties 
was required to have a RVP no greater 
than 7.0 pounds per square inch (psi). 
This is lower than the standard of 9.0 
psi and 7.8 psi used by other states. 

_ © Since 2003, utility NOx controls 
(including selective catalytic reduction 
and low NOx burners) on Alabama 
Power Company plants Gorgas and 
Miller have been required for the period 
of May 1st to September 30th each year. 
NOx emission limitations have beén 
established at 0.21 pounds per million 
British thermal units (lb/mmBtu) forthe 
two plants, based on a rolling 30-day 
average. 

e Alabama’s NOx SIP Call established 
a NOx budget from 2004 and beyond for 
large industrial sources such as boilers, 
turbines, and electric generating units 
that are subject to the NOx SIP Call. 
This emissions level is equivalent to 
0.15 Ib/mmBtu. 

e EPA has instituted the National 
Low Emissions Vehicles (NLEV) 
program, which went into effect 
nationally in 2001. 

e EPA promulgated the Tier 2 Motor 
Vehicle Emissions Standards and 
Gasoline Sulfur Control Requirements, 
which took effect in 2004 and have 
significantly lowered the sulfur content 

_of gasoline and NOx emissions from 
mobile sources. 

e EPA’s 2004 Heavy-Duty Highway 
Engine Rule, which began with 2004 
model year vehicles, and the 
complementary 2007 Heavy-Duty Diesel 
Rule, will reduce emissions from diesel 
trucks and buses. 

In addition, ADEM is currently 


developing regulations that are designed 


to bring the Birmingham area into 
attainment for fine particulate matter 


(PM>.s) and help keep the area in 
attainment for ozone. Jefferson County 
alone has reduced point source NOx . 

_ emissions by 37 percent from 2002 to 
2004, and will reduce them by 65 
percent by 2017. The whole area has 
reduced total NOx emissions by 22 
percent from 2002 to 2004, and will 
reduce them by 45 percent by 2017. See 
71 FR 4082 (January 25, 2006). In the 
future, NOx emissions from power 
plants will be subject to EPA’s Clean Air 
Interstate Rule (CAIR), 70 FR 53612 
(May 12, 2005). Since Alabama is. 
covered by CAIR, sources within 
Alabama that are subject to CAIR and to 
the State’s rules that result from CAIR, 
will remain subject to NOx emissions 
budgets for the State. 

Comment: The commenter questions 
why citizens do not have ADEM 
representation in Shelby and Jefferson 
Counties. 

Response: There is one SIP for 


- Alabama, which includes regulations for 


Jefferson County. These regulations are 
Federally enforceable. There is a local 

- Air Pollution Control Agency in the 
Jefferson County Health Department, 
which adopts and enforces regulations 
for Jefferson County. ADEM is 
responsible for all counties in Alabama 
(including Jefferson and Shelby 
Counties), but defers to the Jefferson 
County Health Department to enforce 
regulations in Jefferson County. The 
request for redesignation from ADEM 
addresses the entire 8-hour ozone 
nonattainment area (both Jefferson and 
Shelby Counties), and the maintenance 
plan approved by this action covers the 
both Counties. 

Comment: The commenter is 

concerned about the white fog in the air 
and the subsequent property and health 
effects. 

Response: This issue is not relevant to 
a redesignation of the area for the 8-hour 
ozone standard, where the area has been 
shown to be attaining the 8-hour ozone 
standard. A number of pollutant sources 
lead to the formation of fine 
particulates, which can contribute to 
haze or fog levels, and which are 
addressed through the fine particulates 
standards. 

Comment: The commenter would like 
to know what is being done regarding 
emissions from automobiles as 
communities continue to grow, and how 
EPA plans to keep the air within legal 
limits. 

Response: Transportation conformity 
is a CAA requirement for nonattainment 
areas as well as for areas that were 
previously nonattainment but were 
redesignated to attainment with a 
maintenance plan (maintenance areas). 
In nonattainment and maintenance 
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areas, emissions from transportation 
activities (i.e., automobiles) must be 

_shown to be under an emissions cap 
that is established in the air quality plan 
before they can be funded or approved. 
The 8-hour ozone maintenance plan 
associated with this redesignation 
request has an emissions cap which is 
also known as a MVEB. 

Transportation conformity for the 8- 

hour ozone standard for the 
Birmingham area was demonstrated in 
2005 and 2006. The transportation 
conformity determination that was 
prepared by the Birmingham 
Metropolitan Planning Organization 
shows a downward trend in emissions 
from transportation activities (including 
automobiles) from the present through 
the year 2030. For example, mobile 
emissions between 2009 and 2030 for 
the ozone precursor, VOC, will decrease 
from 23.79 tons per summer day to 
15.38 tons per summer day. Likewise, 
mobile emissiéns between 2009 and 
2030 for the ozone precursor, NOx, will 
decrease from 38.71 tons per summer 
day to 15.56 tons per summer day. This 
downward trend in mobile emissions is 
also represented in the emission 
projections included in the maintenance 
plan. Additionally, there are Federal, 
State, and local programs which will. 
benefit air quality in the Birmingham 
area by reducing emissions from 
automobiles. The State of Alabama is 
currently implementing a Reid Vapor 
Pressure control program for gasoline 
sold in Jefferson and Shelby Counties. 
In addition, the Federal Tier 2 Motor 
Vehicle Emissions Standards and 
Gasoline Sulfur Control Requirements 
in 2004 and the 2007 Heavy-Duty Diesel 
Rule, both described in a previous 
Response above, will also contribute to 
maintaining the 8-hour ozone standard 
in the Birmingham area. The phase-in of 
these programs is, and will continue, to 
result in reductions in emissions as 
newer vehicles replace older, higher- 
polluting vehicles. Additionally, the 
maintenance plan included in the 
redesignation request demonstrates that 
emissions will stay well below 
attainment levels, and in fact will 
decrease over time. 

Comment: The commenter expressed 
concern regarding reporting 
requirements for toxic chemicals in 
Alabama and alleged water pollution 
from a facility in Pelham, Alabama. The 
commenter also requested EPA 
assistance in promoting hydrogen fuel. 

Response: This action only addresses 
redesignation and attainment for the 8- 
hour ozone standard, thus, the issues 
raised by the commenter are outside the 
scope of action for this rulemaking. This 
rulemaking does not address emissions 


or reporting requirements for other 
pollutants, however, sources remain 
subject to the statutory and regulatory 
requirements governing those 
pollutants. 


VI. Final Action 
After evaluating Alabama’s 


redesignation request and the comments 


received, EPA is taking final action to 
approve the redesignation and change 
the legal designation of the Birmingham 
area from nonattainment to attainment 
for the 8-hour ozone NAAQS. Through | 
this action, EPA is also approving into 
the Alabama SIP, the 8-hour ozone 
maintenance plan for Jefferson and 
Shelby Counties, which includes the 
new 2017 MVEBs of 23 tpd for VOC, 
and 42 tpd for NOx. 


VII. Statutory and Executive Order 
Reviews 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is 
not a “significant regulatory action” and 
therefore is not subject to review by the 
Office of Management and Budget. For 
this reason, this action is also not 
subject to Executive Order 13211, 
“Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355, May 
22, 2001). This action merely approves 
state law as meeting Federal 
requirements and imposes no additional 
requirements beyond those imposed by 
state law. Accordingly, the 
Administrator certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). Because this 
rule approves pre-existing requirements 
under state law and-does not impose 
any additional enforceable duty beyond 
that required by state law, it does not 
contain any unfunded mandate or 
significantly or uniquely affect small 
governments, as described in the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104—4). 

This rule also does not have tribal 
implications because it will not have a 
substantial direct effect on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes, 
as specified by Executive Order 13175. 
(65 FR 67249, November 9, 2000). This 
action also does not have Federalism 
implications because it does not have 
substantial direct effects on the states, 
on the relationship between the 
National Government and the States, or 
on the distribution of power and 
responsibilities among the various 


levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This action merely 
affects the status of a geographical area, 
does not impose any new requirements 


* on sources or allow a state to avoid 


adopting or implementing other 
requirements, and does not alter the 
relationship or the distribution of power 
and responsibilities established in the 
Clean Air Act. This rule also is not 
subject to Executive Order 13045 
“Protection of Children from 
Environmental Health Risks and Safety 
Risks” (62 FR 19885, April 23, 1997), 
because it is not economically 
significant and because the Agency does 
not have reason to believe that the rule 
concerns an environmental health risk 
or safety risk that may 
disproportionately affect children. 

In-reviewing SIP submissions, EPA’s 
role is to approve state choices, 
provided that they meet the criteria of 
the Clean Air Act. In this context, in the 
absence of a prior existing requirement 
for the State to use voluntary consensus 
standards (VCS), EPA has no authority 
to disapprove a SIP submission for 
failure to use VCS. It would thus be 
inconsistent with applicable law for 
EPA, when it reviews,a SIP submission, 
to use VCS in place of a SIP submission 
that otherwise satisfies the provisions of 
the Clean Air Act. Thus, the 
requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. This rule does 
not impose an information collection 
burden under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to ea. House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a “major rule” as 
defined by 5 U.S.C. 804(2). 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United - 
States Court of Appeals for the 
appropriate circuit by July 11, 2006. 
Filing a petition for reconsideration by 


27636 


Federal Register/Vol. 71, No. 92 / Friday, May 12, 2006 / Rules and Regulations 


the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 


307(b)(2).) | 
List of Subjects 
40 CFR Part 52 


Environmental protection, Air 
pollution control, Intergovernmental 
relations, Nitrogen dioxide, Ozone, 


Reporting and recordkeeping 
requirements, Volatile organic 
compounds. 


40 CFR Part 81 


Environmental protection, Air 
pollution control, National parks, 
Wilderness areas. 

Dated: May 3, 2006. 

A. Stanley Meiburg, 
Acting Regional Administrator, Region 4. 


mw 40 CFR part 52 and 81 is amended as 
follows: 


PART 52—{AMENDED] 


@ 1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 
Subpart B—Alabama 


@ 2. Section 52.50(e) is amended by ( 
adding a new entry at the end of the 
table for ““8-Hour Ozone Maintenance j 
plan for the Birmingham area” to read 
as follows: 


§52.50 Identification of plan 


* * * * * 
(e) * *x * 


EPA-APPROVED ALABAMA NON-REGULATORY PROVISIONS 


State submittal EPA 
Name of nonregulatory Applicable geographic or 
SIP provision honattainment area ape _ Explanation 


8-Hour Ozone Maintenance plan Jefferson County and Shelby 


for the Birmingham area. County. 


01/26/06 05/12/06 [Insert citation of publi- 


cation]. 


PART 81—[AMENDED] 


@ 1. The authority citation for part 81 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 


w 2. In § 81.301, the table entitled 
‘‘Alabama-Ozone (8—Hour Standard)” is 


: “Birmingham, Alabama: Jefferson and 


Shelby County” to read as follows: 
§81.301 Alabama. 


amended by revising the entry for + 
ALABAMA-OZONE (8-HOUR STANDARD). 
Designation 2 Category/classification 
Designated area 
Date Type Date’ Type 
Birmingham, AL: 
Jefferson County 06/12/06 Attainment 


* * * 


@ Includes Indian Country located in each county or area, except as otherwise specified. 
1This date is June 15, 2004, unless otherwise noted. 


{FR Doc. 06-4435 Filed 5—11—06; 8:45 am] 
BILLING CODE 6560~-50-P 


GENERAL SERVICES 
ADMINISTRATION 


41 CFR Part 102-34 


[FMR Amendment 2006-03; FMR Case 
2006—102-1] 


RIN 3090-AH68 


Federal Management Regulation; 
Motor Vehicle Management 


AGENCY: Office of Governmentwide 
Policy, General Services Administration 
(GSA). 


ACTION: Interim rule with request for 
comments. 


SUMMARY: The General Services 
Administration (GSA) is amending the 
Federal Management Regulation (FMR) 
by updating requirements and 
information on motor vehicle 
management. This interim rule makes 
changes to vehicle identification 
requirements. Specifically, it allows 
agencies to have limited identification 
exemptions for motor vehicles that are 
regularly used for common 
administrative purposes. Some agencies 
have expressed a need to exempt even 
their administrative vehicles from 
displaying Government identification 
for situations with specifically 
identified security risks. Agencies will 


_ still need to have a certification of need 


signed by the agency head or designee 
before authorizing limited identification 
exceptions. 

This interim rule provides 
information for obtaining U.S. 
Government license plates from 
UNICOR, Federal Prison Industries Inc., 
the current license plate supplier. This 
interim rule further updates Federal 
motor vehicle management regulations 
by replacing the requirement for 
agencies to provide certain motor 
vehicle information to GSA on the 
Standard Form 82 with the requirement 
to use the Federal Automotive 
Statistical Tool (FAST), an Internet- 
based reporting tool. 

This interim rule also requires 
agencies to have an agency-wide fleet 


= 


LLL 
* * * * * * * 
* * * 
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management information system that 
will link all fleet data throughout the 
agency and interface with the Federal 
Automotive Statistical Tool (FAST). 
This new FMR requirement implements 
40 U.S.C. 17503 that gives the 
Administrator with others, the authority 
to prescribe data collection 
requirements for data on the costs and 
uses of motor vehicles by executive 
agencies. Furthermore, the requirement 
for an agency-wide management 
information system was a keystone 
report recommendation for improving 
agency fleet management made by the 
Federal Fleet Policy Council’s 
interagency team of fleet professionals 
following their review of agencies’ fleet 
management programs in 2002. The 
FMR and any corresponding documents 
may be accessed at GSA’s Web site at 
http://www.gsa.gov/fimr. 
DATES: Effective Date: This interim rule 
is effective May 25, 2006. 

‘Comment Date: Comments must be 
received on or before June 12, 2006. 


ADDRESSES: Submit comments 
identified by FMR case 2006—102-1 by 
any of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e Agency Web Site: http:// 

'www.gsa.gov/fmr. Click on FMR Interim 
Rules, and the FMR case number to 
submit comments. 

e E-mail: fmrcase.2006-102— 
1@gsa.gov. Include FMR case 2006-— 
102-1 in the subject line of the message. 

e Fax: 202-501-4067. 

e Mail: General Services 
Administration, Regulatory Secretariat 
(VIR), 1800 F Street, NW., Room 4035, 

’ ATTN: Laurieann Duarte, Washington, 
DC 20405. 

Instructions: Please submit comments 
only and cite FMR case 2006-102-1 in 
all correspondence related to this case. 
All comments received will be posted 
without change to http://www.gsa.gov/ 
fmr, including any personal information 
provided. Click on FMR Public 
Comments. 


FOR FURTHER INFORMATION CONTACT: The 
Regulatory Secretariat, Room 4035, GSA 
Building, Washington, DC, 20405, (202). 
208-7312, for information pertaining to 
status or publication schedules. For 
clarification of content, contact James 
Vogelsinger, Office of Governmentwide 
Policy, Office of Travel, Transportation, 
and Asset Management (MT), at (202) 
501-1764 or e-mail at 

vehicle. policy@gsa.gov. Please cite FMR 
case 2006—102-1. 


SUPPLEMENTARY INFORMATION: 


A: Background 


Part 102-34 of the Federal 
Management Regulation (FMR) (41 CFR 
part 102-34) is being amended to 
update the regulation in the following 
areas: The Fleet Average Economy 
Standards for FY 2000 and beyond; the 
preferred location for displaying motor 
vehicle identification; the source for 
obtaining official U.S. Government 
license plates; and the process for 
receiving exemptions from the 
requirement to display U.S. Government 
license plates and other motor vehicle 
identification. 

Also, Federal agencies located in the 
District of Columbia (DC) should now 
use Federal license plates provided by 
UNICOR for all their vehicles, even 
those vehicles operating in DC. The 
requirement for Government vehicles 
operating in DC to obtain U.S. 
Government license plates from the DC 
Department of Motor Vehicles is 
removed by this interim rule. This 
change standardizes the license plate 
ordering process and allows Federal 
agencies in DC to use the same type of 
license plates as Federal agencies use in 
the rest of the country. The list of 
approved U.S. Government license plate 
codes has been removed from section 
102-—34.160 and placed in GSA Bulletin 
FMR B-11. Also, the list of agencies 

having unlimited exemptions from 
displaying U.S. Government license 
plate and motor vehicle identification 
has been removed from section 102- 
34.195 and placed in GSA Bulletin FMR 
B-12. (FMR bulletins are located at 
www.gsa.gov/bulletin.) 

Subpart I of 41 CFR part 102-34 is 
being revised to require agencies to have 
a vehicle management information 
system (VMIS) in accordance with 40 


.U.S.C. 17503. In April 2002, the Office 


of Management and Budget (OMB) 
requested all Executive Branch agencies 
to take a closer look at their fleet 
management operations, particularly the 
size of their fleets and costs of 
operations. Many agencies were unable 
to accurately evaluate their fleet 
operations because of a lack of data on 
vehicle inventory and operational costs. 
Agencies also lacked internal 
performance metrics to ensure their 
fleets were being replaced in a timely 
manner and operating at their optimal 
performance level. An interagency 
review team from the Federal Fleet 
Policy Council (FEDFLEET) 
recommended that agencies be required 
to have a VMIS. There are two main 
reasons for this requirement. First, with 
a VMIS agencies can more efficiently 
and accurately collect agency 
information on their actual motor 


vehicle fleet: vehicle cost, fuel costs, 
projected vehicle inventories and 
vehicle disposals; and then use that 
information to better manage their 
fleets. Secondly, agencies can more 
easily provide that information to the 
Internet-based reporting system called 
FAST (Federal Automotive Statistical 
Tool) in lieu of the paper SF 82. The 
data reported to FAST will be used by 
GSA, the Department of Energy, and the 
Office of Management and Budget to 
monitor Federal fleets and identify 
those agency motor vehicle management 
programs that are effective as well as 
identify those programs that need to 
improve. 

In addition, some sections of this 
regulation were rewritten for clarity. 
Editorial changes were made té the 
entire regulation to remove outdated 
information in tables and to make the 
regulation consistent with current 
practices. For example, in subpart F 
“crash” replaces “accident” when 
referring to motor vehicle collisions to 
be consistent with the National 
Highway and Safety Administration, the 
lead Federal agency for the assurance of 
safe, secure, and efficient automotive 
travel. 


B. Executive Order 12866 


The General Services Administration 
(GSA) has determined that this interim 
rule is not a significant regulatory action 
for the purposes of Executive Order 
12866 of September 30, 1993. 


C. Regulatory Flexibility Act 


A Regulatory Flexibility Analysis is 
not required under the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because there is no requirement that this 
interim rule be published in the Federal 
Register for notice and comment. 


D. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply because this interim rule does 
not contain any information collection 
requirements that require the approval 
of the OMB under 44 U.S.C. 3501, et 
seq. e 

E. Small Business Regulatory 
Enforcement Fairness Act 


This interim rule is also exempt from 
Congressional review prescribed under 
5 U.S.C. 801 since it relates solely to 
agency management and personnel. 


List of Subjects in 41 CFR Part 102-34 


Energy conservation, Government 
property management, Motor vehicles, 
Reporting and recordkeeping 
requirements. 
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Dated: February 1, 2006. 
David L. Bibb, 
Acting Administrator of General Services. 
w For the reasons set forth in the 
preamble, 41 CFR part 102-34 is 
amended as follows: 


PART 102-34—MOTOR VEHICLE 
MANAGEMENT 


@ 1. The authority citation for part 102- 

34 is amended to read as follows: 
Authority: 40 U.S.C. 121(c); 40 U.S.C. 

17503. 

@ 2. Revise § 102—34.55 to read as 

follows: 


§ 102-34.55 What are the minimum fleet 
average fuel economy standards? 

The minimum fleet average fuel 
economy standards appear in the 
following table: 


FLEET AVERAGE FUEL ECONOMY 


STANDARDS 1 
P Light 
Fiscal year | automobile? | 
27.5 21.0 
2006 27.5 21.6 
27.5 22.2 


‘These figures represent miles/galion. 

2Established by section 49 U.S.C. 32902 
and the Secretary of Transportation. 

3Fieet average fuel economy standard set 
by the Secretary of Transportation and man- 
dated by Executive Order 12375 beginning 
in fiscal year 1982. 

4Fleet average fuel economy for light 
trucks is the combined fleet average fuel 
economy for all 4 x 2 and 4 x 4 light trucks. 


w 3. Revise § 102—34.110 to read as 
follows: 


§ 102-34.110 What motor vehicle 
identification must we put on motor 
vehicles we purchase or lease? 

Unless exempted under sections 
§ 102—34.180, § 102—34.195 or § 102- 
34.200, motor vehicles must display the 
following identification: 

(a) “For Official Use Only”, 

(b) “U.S. Government”, and 

(c) Identification that readily 
identifies the apency owning the 
vehicle. 
w 4. Amend § 102—34.120 bf revising 
paragraph (a), removing paragraph (b) 
and redesignating paragraph (c) as new 
paragraph (b), and adding a note at the 
end of the section to read as follows: 


§ 102-34.120 Where is motor vehicle 
identification placed on purchased and 
leased motor vehicles? 


(a) For most motor vehicles, the 


location in preferred order is as follows: 


(1) On the official U.S. Government 
license plate. 

(2) On a decal in the rear window, or 
centered on both front doors if the 


vehicle is without a rear window or 
where identification on the rear window 
would not be easily seen. 

* * * * * 

Note to § 102-34.120: Each agency or 
activity that uses decals to identify its motor 
vehicles is responsible for acquiring its own 
decals and for replacing them when 
necessary due to damage or wear. 
gw 5. Add § 102—34.131 to read as 
follows: 


§102-34.131 Can official U.S. Government 
license plates be used on motor vehicles 
not owned or leased by the Government? 
No, official U.S. Government license 
plates may only be used on motor 


vehicles that are owned or leased by the 


Government. 
w 6. Revise § 102—34.135 to read as 
follows: 


§ 102-34.135 Do we need to register motor 
vehicles owned or leased by the 
Government? 

If the vehicles display U.S. 
Government license plates and motor 
vehicle identification, you do not need 
to register motor vehicles owned or 
leased by the Government in the 
jurisdiction where the vehicle is 
operated. However, motor vehicles 
exempted under § 102—34.180, § 102- 
34.195, or § 102—34.200 of this part must 
be registered and inspected in 
accordance with the laws of the 
jurisdiction where the motor wahiclp is 
regularly operated. 
mw 7. Revise § 102—34.140 to read as 
follows: 


§ 102-34.140 Where may we obtain U.S. 
Government license plates? 

You may obtain U.S. Government 
license plates— 

(a) For motor vehicles operated in any 
State, Commonwealth, territory or 
possession of the United States, and the 
District of Columbia by contacting: U.S. 
Department of Justice, UNICOR, Federal 
Prison Industries, Inc., 400 First Street, 
NW., Room 6010, Washington,DC 
20534. 

(b) For all other motor vehicles by 
contacting the following office for 
assistance: General Services 
Administration, ATTN: MT, 
Washington, DC 20405, Email: 
vehicle.policy@gsa.gov. 

Note to § 102-34.140: The General Services 
Administration (GSA) has established a 
Memorandum of Understanding (MOU) on 
behalf of all Federal agencies with Federal 
Prison Industries (UNICOR) for the 
procurement of official U.S. Government 
license plates. Each agency must execute an 
addendum to this MOU providing plate 
design and specific ordering and payment 
information before ordering license plates. 
Agency field activities should contact their 
national level Agency Fleet Manager for 
assistance. 


w 8. Revise § 102—34.160 to read as 
follows: 


§ 102-34.160 How are U.S. Government 
license plates coded and numbered? 


U.S. Government license plates will 
be numbered serially for each executive — 
agency, beginning with “101”, and 
preceded by a letter code that designates 
the owning agency for the motor 
vehicle. The agency letter codes are 
listed in GSA Bulletin FMR B-8 (FMR 
bulletins are located at www.gsa.gov/ 
bulletin). 


§102-34.170 [Removed and Reserved] 
mw 9. Remove and reserve § 102—34.170. 
§ 102-34.180 [Amended] 


10. Amend § 102-34.180 by removing 
the note at the end of the section. 


@ 11. Revise § 102—34.195 to read as 
follows: 


§102-34.195 What agencies have an 
unlimited exemption from displaying U.S. 
Government license piates and motor 
vehicle identification? 


The Federal agencies, or activities 
within agencies, listed in FMR Bulletin 
B-12 (located at www.gsa.gov/bulletin) 
are granted an unlimited exemption for 
vehicles that meet the requirements in 
the bulletin. 


w@ 12. Amend § 102-34.200 by revising 
the section heading and adding a note 
to the end of the section to read as 
follows: 


§ 102-34.200 What agéncies have a 
special exemption from displaying U.S. 
Government license plates and motor 
vehicle identification on some of their 
vehicles? 

* * * * * 


Note to § 102-34 200: The Executive 
departments are: The Department of State, - 
the Department of the Treasury, the 
Department of Defense, the Department of 


~ Justice, the Department of the Interior, the 


Department of Agriculture, the Department of 
Commerce, the Department of Labor, the 
Department of Health and Human Services, 
the Department of Homeland Security, the 
Department of Housing and Urban 
Development, the Department of 
Transportation, the Department of Energy, 
the Department of Education, and the 
Department of Veterans Affairs. 


@ 13. Revise § 102—34.210 to read as 
follows: 


. §102-34.210 What special requirements 


apply to exempted motor vehicles using 
District of Columbia or State license plates? 


If your agency wants to use regular 
District of Columbia (DC) license plates 
or State license plates for motor vehicles 
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exempt from displaying U.S. 
Government license plates and motor 
vehicle identification, your agency head 
must designate an official to authorize 
such use. Provide the name and 
facsimile signature of that official to the 
DC Department of Transportation 
annually, or to the equivalent State 
vehicle motor vehicle department, as 
required. Agencies must pay the DC and 
the States for these license plates in 
accordance with DC or state policy. 
Also, for motor vehicles leased from the 
GSA Fleet, send a list of the new plates 

- to: General Services Administration, 
ATTN: FFF, Washington, DC 20406. 

m 14. Revise § 102—34.255 to read as 
follows: 


§ 102-34.255 Who pays for parking fees? 


You must pay parking fees while 
operating a motor vehicle owned or 
leased by the Government. However, 

_ you can expect to be reimbursed for 
parking fees incurred while performing 
official duties. 

wm 15. Add § 102—34.256 to read as 
follows: 


§ 102-34.256 Who pays for parking fines? 


If you are fined for a parking violation 
while operating a motor vehicle owned 
or leased by the Government, you are 
responsible for paying the fine and will 
not be reimbursed. 

@ 16. Revise § 102-34.260 to read as 
follows: 


§ 102-34.260 Do Federal employees in 
motor vehicles owned or leased by the 
Government have to use all safety devices 
and follow all safety guidelines? 


Yes, Federal employees in motor 
vehicles owned or leased by the 
Government have to use all safety 
devices including safety belts and 
follow all appropriate motor vehicle 
manufacturer safety guidelines. 

@ 17. Revise § 102—34.300 to read as 
follows: 


§ 102-34.300 What forms do | use to report 
a crash involving a motor vehicle owned or 
leased by the Government? 


The General Services Administration 
(GSA) requires that you use the 
following forms to report a crash in any 
State, Commonwealth, territory or 
possession of the United States and the 
District of Columbia. The forms should 
be carried in any motor vehicle owned 
or leased by the Government. 

(a) Standard Form 91, Motor Vehicle 
Accident Report. The motor vehicle 
operator should complete this form at 
the time and scene of the crash if 
possible, even if damage to the motor 
vehicle is not noticeable. 


(b) Standard Form 94, Statement of 


_ Witness. This form should be completed 


by any witness to the crash. 
@ 18. Revise § 102—34.305 to read as 
follows: 


§ 102-34.305 To whom do we send crash 
reports? 

Send crash reports as follows: 

~ (a) If the motor vehicle is ownéd or 
leased by your agency, follow your 
internal agency directives. 

(b) If the motor vehicle is managed by 
the GSA Fleet, report the crash to GSA 
in accordance with subpart 101—39.4 of 
this title. 


§ 102-34.310 [Amended] 


w 19. Amend § 102—34.310 by removing 
“101-45 and 101-46 of this title” in the 
last sentence of the section paragraph 
and adding “102-38 and 102-339 of this 
subchapter B”’ in its place. 

w 20. Amend § 102—34.315 by revising 
the note to § 102—34.315(a)(2) to read as 
follows: 


§ 102-34.315 -What forms do we use to 
transfer ownership when selling a motor 
vehicle? 


* * * * * 


Note to § 102~—34.315(a)(2): Do not use 
Standard Form (SF) 97 if the Government- 
owned motor vehicle is either not designed 
or not legal for operation on highways. 
Examples are construction equipment, farm 
machinery, and certain military-design motor 
vehicles and motor vehicles that are damaged 
beyond repair in crashes and intended to be 
sold as salvage only. Instead, use an 
appropriate bill of sale or award document. 
Examples are Optional Form 16, Sales Slip- 
Sale of Government Personal Property, and 
Standard Form 114, Sale of Government 
Property—Bid and Award. 


* * * * * 


m 21. Amend § 102—34.330 by adding a 
note at the end of the section to read as 
follows: 


§ 102-34.330 What Government-issued 
charge cards may | use to purchase fuel 
and motor vehicle related services? 

* * * * * 


Note to § 102-34.330: OMB Circular A— 
123, Appendix B, contains additional 
specific guidance on the management, 
issuance, and usage of Government charge 
cards. The Appendix B guidance ~ 
consolidates and updates current 
Governmentwide charge card program 
requirements and guidance issued by the 
Office of Management and Budget, General 
Services Administration, Department of the 
Treasury, and other Federal agencies. 
Appendix B provides a single document to 
incorporate changes, new guidance, or 
amendments to existing guidance, and 
establishes minimum requirements and 
suggested best practices for Government 
charge card programs that may be © 
supplemented by individual agency policy 
procedures. 


m 22. Revise § 102—34.345 to read as 
follows: 


§102-34.345 What is the Federal Fleet 


_ Report? 


The Federal Fleet Report (FFR) is an 
annual summary of Federal fleet 
statistics based upon fleet composition 
at the end of each fiscal year and vehicle 
use and cost during the fiscal year. The 
FFR is compiled by the General Services 
Administration (GSA) from information 
submitted by Federal agencies. The FFR 
is designed to provide essential 
statistical data for worldwide Federal 
motor vehicle fleet operations. Review 
of the report assists Government 
agencies, including GSA, in evaluating 


' the effectiveness of the operation and 


management of individual fleets to 
determine whether vehicles are being 
utilized properly and to identify high 
cost areas where fleet expenses can be 
reduced. The FFR is posted on the GSA, 
Federal Vehicle Policy Division Internet 
website (http://www.gsa.gov/ 
vehiclepolicy). 

mw 23. Add § 102—34.346 to read as . 
follows: 


§ 102-34.346 How do! submit information . 
to the General Services Administration 
(GSA) for the Federal Fleet Report (FFR)? 
(a) Annually, agencies must submit to 
the General Services Administration™ 
(GSA) the information needed to 
produce the Federal Fleet Report (FFR) 
through the electronic Standard Form 
(SF) 82, Agency Report of Motor Vehicle 
Data. Agencies must use the Federal 
Automotive Statistical Tool (FAST), an 
Internet-based reporting tool, to report 
required information to GSA. To find 
out how to submit motor vehicle data to 


GSA through FAST, go to http:// 


fastweb.inel.gov/. 

(b) Specific reporting categories, by 
agency, included in the FFR are— 

(1) Inventory; 

(2) Acquisitions; 

(3) Operating costs; 

(4) Miles traveled; and 

(5) Fuel used. 

Note to § 102-34.346: The FAST system is 
also used by agency Fleet Managers to 
provide the Department of Energy with 
information required by the Energy Policy 
Act and Executive Order 13149. In addition, 
the Office of Management and Budget (OMB) 
requires agency Fleet Managers and budget 
officers to submit annual agency motor 
vehicle budgeting information to OMB 
through FAST. (See OMB Circular A-11,. 
Preparation, Submission, and Execution of 
the Budget.) 

m 24. Add § 102—34.347 to read as 
follows: 


§102-34.347 Do we need a fleet 
management information system? 

Yes, you must have a fleet 
management information system that— 
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(a) Identifies and collects accurate 
inventory, cost, and use data; 

(b) Provides the information necessary 
to satisfy both internal and external 
reporting requirements; 

(c) Collects all costs incurred in the 
operation, maintenance, acquisition, 
and disposition of motor vehicles used 
for official purposes; and 

(d) Is capable of providing the data 
required for external reporting, such as 
FAST (see § 102-34.346). 

[FR Doc. 06-4430 Filed 5-11-06; 8:45 am] 
BILLING CODE 6820-14-S 


DEPARTMENT OF DEFENSE 


Defense Acquisition Regulations 
System 


48 CFR Part 204 
[DFARS Case 2003—D052] 


Defense Federal Acquisition 
Regulation Supplement; Authorization 
for Continued Contracts 


AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 


ACTION: Final rule. 


SUMMARY: DoD has issued a final rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to add policy permitting the 
assignment of an additional 
identification number to an existing 
contract for administrative purposes. 
This rule is a result of a transformation 
initiative undertaken by DoD to 
dramatically change the purpose and 
content of the DFARS. 

DATES: Effective Date: May 12, 2006. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Deborah Tronic, Defense Acquisition 
Regulations System, OUSD (AT&L) 
DPAP (DARS), IMD 3C132, 3062 
Defense Pentagon, Washington, DC 
20301-3062. Telephone (703) 602-0289; 
facsimile (703) 602—0350. Please cite 
DFARS Case 2003—D052. 


SUPPLEMENTARY INFORMATION: 
A. Background. 

DFARS Transformation is a major 
DoD initiative to dramatically change 
the purpose and content of the DFARS. 

_ The objective is to improve the 
efficiency and effectiveness of the 
acquisition process, while allowing the 
acquisition workforce the flexibility to 
innovate. The transformed DFARS will 
contain only requirements of law, DoD- 
wide policies, delegations of FAR 
authorities, deviations from FAR 
requirements, and policies/procedures 


that have a significant effect beyond the 
internal operating procedures of DoD or 
a significant cost or administrative 
impact on contractors or offerors. 
Additional information on the DFARS 
Transformation initiative is available at 
http://www.acq.osd.mil/dpap/dars/ 
dfars/transformation/index.htm. 

This final rule is a result of the 
DFARS Transformation initiative. The 
rule permits DoD contracting activities 
to assign an additional identification 
number to an existing contract by 
issuing a separate “continued” contract, 
when continued performance under the 
existing contract number is not practical 
for administrative reasons. The 
continued contract will incorporate all 
prices, terms, and conditions of the 
predecessor contract. Use of this . 
procedure is expected to be limited, but 
will help to simplify administration, 
payment, and closeout of lengthy, 
complex contracts; and will help in 
situations where a contracting activity 
has exhausted its assigned series of 
identification numbers for orders placed 
against another activity’s contract. 

DoD published a proposed rule at 70 
FR 23826 on May 5, 2005. One DoD 
contracting activity submitted 
comments requesting clarification of 
administrative matters pertaining to the 
Government’s execution of this new 
procedure. A new section has been 
added to the DFARS companion ‘ 
resource, Procedures, Guidance, and 
Information (PGI), at PGI 204.7001 
(http://www.acq.osd.mil/dpap/dars/ 
pgi), to provide supplemental guidance 
to contracting officers regarding use of 
this procedure. 

This rule was not subject to Office of 
Management and Budget review under 
Executive Order 12866, dated 

September 30, 1993. 


B. Regulatory Flexibility Act 


DoD certifies that this final rule will 
not have a significant economic impact 
on a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the rule addresses an 
administrative procedure that is 
performed by the Government. A 
continued contract does not constitute a 
new procurement and will incorporate 
all prices, terms, and conditions of the 
predecessor contract. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply, because the rule does not » 
impose any information collection 
requirements that require the approval 
of the Office of Management and Budget 
under 44 U.S.C. 3501, et seq. 


List of Subjects in 48 CFR Part 204 
Government procurement. 


Michele P. Peterson, 

Editor, Defense Acquisition Regulations 
System. 

w@ Therefore, 48 CFR Part 204 is 
amended as follows: 


PART 204—ADMINISTRATIVE 
MATTERS 


@ 1. The authority citation for 48 CFR 
Part 204 continues to read as follows: 


Authority: 41 U.S.C. 421 and 48 CFR 
Chapter 1. 


@ 2. Section 204.7001 is revised to read 
as follows: 


204.7001 Policy. 


(a) Use the uniform procurement 
instrument identification (PII) 
numbering system prescribed by this 
subpart for the solicitation/contract 
instruments described in 204.7003 and 
204.7004. 

(b) Retain the basic PII number 
unchanged for the life of the instrument 
unless the conditions in paragraph (c) of 
this section exist. 

(c)(1) If continued performance under 
a contract number is not possible or is 
not in the Government's best interest 
solely for administrative reasons (e.g., 
when the supplementary PII serial 
numbering system is exhausted or for 
lengthy major systems contracts with 
multiple options), the contracting officer 
may assign an additional PII number by 


issuing a separate continued contract to — 


permit continued contract performance. 

(2) A continued contract— 

(i) Does not constitute a new 
procurement; 

(ii) Incorporates all prices, terms, and 
conditions of the predecessor contract 
effective at the time of issuance of the 
continued contract; 

(iii) Operates as a separate contract 
independent of the predecessor contract 
once issued; and 

(iv) Shall not evade competition, 
expand the scope of work, or extend the 
period of performance beyond that of 
the predecessor contract. 

(3) When issuing a continued 
contract, the contracting officer shall— 

(i) Issue an administrative 
modification to the predecessor contract 
to clearly state that— 

(A) Any future awards provided for 
under the terms of the predecessor 
contract (e.g., issuance of orders or 
exercise of options) will be 
accomplished under the continued 
contract; and 

(B) Supplies and services already 
acquired under the predecessor contract 


a 
: 
q 
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shall remain solely under that contract 
for purposes of Government inspection, 
acceptance, payment, and closeout; and 

(ii) Follow the procedures at PGI. 
204.7001(c). 


[FR Doc. 06-4465 Filed 5-11-06; 8:45 am] 
BILLING CODE 5001-08-P 


DEPARTMENT OF DEFENSE ~ 


Defense Acquisition Regulations 
System 


48 CFR Parts 211 and 252 
[DFARS Case 2003-D073] 


Defense Federal Acquisition 
Regulation Supplement; Describing 
Agency Needs © 


AGENCY: Defense Acquisition 


Regulations System, Department of 
Defense (DoD). 


ACTION: Final rule. 


SUMMARY: DoD has issued a final rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to update text pertaining to the 
use of specifications, standards, and 
data item descriptions in solicitations 
and contracts. This rule is a result of a 
transformation initiative undertaken by 
DoD to dramatically change the purpose 
and content of the DFARS. 

DATES: Effective Date: May 12, 2006. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Robin Schulze, Defense Acquisition 
Regulations System, OUSD (AT&L) 
DPAP (DARS), IMD 3C132, 3062 
Defense Pentagon, Washington, DC 
20301-3062. Telephone (703) 602-0326; 
facsimile (703) 602-0350. Please cite 
DFARS Case 2003—D073. 
SUPPLEMENTARY INFORMATION: 


A. Background 


DFARS Transformation is a major 
DoD initiative to dramatically change 
the purpose and content of the DFARS. 
The objective is to improve the 
efficiency and effectiveness of the. 
acquisition process, while allowing the 
acquisition workforce the flexibility to 
innovate. The transformed DFARS will 
contain only requirements of law, DoD- . 
wide policies, delegations of FAR 

‘authorities, deviations from FAR 
requirements, and policies/procedures 
that have a significant effect beyond the 
internal operating procedures of DoD or 
a significant cost or administrative 
impact on contractors or offerors. 
Additional information on the DFARS 
Transformation initiative is available at 
http://www.acq.osd.mil/dpap/dars/ 

dfars/transformation/index.htm. 


This final rule is a result of the 
DFARS Transformation initiative. The | 
DFARS changes— 

e Update references to the DoD 5000 
series publications and the DoD 
database for specifications, standards, ~ 
and data item descriptions; and 

e Delete procedures for use of 


_ specifications, standards, and data item 


descriptions and for use of Single 
Process Initiative processes instead of 
military or Federal specifications and 
standards. Text on these subjects has 
been relocated to the new DFARS 
companion resource, Procedures, 
Guidance, and Information, available at 
http://www.acq.osd.mil/dpap/dars/pgi. 

DoD published a proposed rule at 70 
FR 35602 on June 21, 2005. DoD 
received no comments on the proposed. 
rule. Therefore, DoD has adopted the 
proposed rule as a final rule without 
change. 

This rule was not subject to Office of 
Management and Budget review under 
Executive Order 12866, dated 
September 30, 1993. 


B. Regulatory Flexibility Act 


DoD certifies that this final rule will 
not have a significant economic impact 
on a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the rule updates and 
streamlines DFARS text, but makes no 
significant change to DoD policy 
regarding the use of requirements 
documents in solicitations and 
contracts. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply, because the rule does not 
impose any information collection 
requirements that require the approval 
of the Office of Management and Budget 
under 44 U.S.C. 3501, et seq. 


List of Subjects in 48 CFR Parts 211 and 
252 


Government procurement. 


Michele P. Peterson, 
Editor, Defense Acquisition Regulations 
System. 

Therefore, 48 CFR parts 211 and 252 
are amended as follows: 
@ 1. The authority citation for 48 CFR 
parts 211 and 252 continues to read as 
follows: 


Authority: 41 U. S.C. 421 and 48 CFR 
Chapter 1. 


PART 211—DESCRIBING AGENCY 
NEEDS 


w 2. Section 211.002 is.revised. to read 


211.002 Policy. 


All defense technology and 
acquisition programs in DoD are subject 
to the policies and procedures in DoDD 
5000.1, The Defense Acquisition 
System, and DoDI 5000.2, Operation of 
the Defense Acquisition System. 


w 3. Sections 211.201 and 211.204 are 
revised to read as follows: 


211.201 Identification and availability 
of specifications. 


Follow the procedures at PGI 211.201 
for use of specifications, standards, and 
data item descriptions. 


211.204 Solicitation provisions and 
contract clauses. 


(c) When contract performance 
requires use of specifications, standards, 
and data item descriptions that are not 
listed in the Acquisition Streamlining 
and Standardization Information System 
database, use provisions, as appropriate, 
substantially the same as those at— 

(i) 252.211-7001, Availability of 
Specifications, Standards, and Data Item 
Descriptions Not Listed in the 
Acquisition Streamlining and — 
Standardization Information System 
(ASSIST), and Plans, Drawings, and 
Other Pertinent Documents; and 

(ii) 252.211-7002, Availability for 
Examination of Specifications, 
Standards, Plans, Drawings, Data Item 
Descriptions, and Other Pertinent 
Documents. 


211.273-2 [Amended] 


m 4. Section 211.273-2 is amended in 
paragraph (c} by removing “(see 
211.273—3(c))”’. 


w@ 5. Section 211.273-3 is revised to read 
as follows: 


211.273-3 Procedures. 


Follow the procedures at PGI 
211.273—3 for encouraging the use of 
SPI processes instead of military or 
Federal specifications and standards. 


PART 252—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


m 6. Section 252.211-7001 is amended 


by revising the section heading, clause 


title, and clause date to read as follows: 
252.211-7001 Availability of 


_ Specifications, Standards, and Data © 


Item Descriptions Not Listed in the 
Acquisition Streamlining and 


Standardization Information System 


(ASSIST), and Plans, Drawings, and 
Other Pertinent Documents. 


x * 
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AVAILABILITY OF SPECIFICATIONS, 
STANDARDS, AND DATA ITEM 
DESCRIPTIONS NOT LISTED IN THE 
ACQUISITION STREAMLINING AND 
STANDARDIZATION INFORMATION 
SYSTEM (ASSIST), AND PLANS, 
DRAWINGS, AND OTHER PERTINENT 
DOCUMENTS (MAY 2606) 


* * * * * 


[FR Doc.-06—4471 Filed 5-11-06; 8:45 am] 
BILLING CODE 5001-—08-P 


DEPARTMENT OF DEFENSE 


Defense Acquisition Regulations © 
System 


“48 CFR Parts 217 and 252 
[DFARS Case 2003-D079] 


Defense Federal Acquisition 
Regulation Supplement; Special 
Contracting Methods 


AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 
ACTION: Final rule. 


SUMMARY: DoD has issued a final rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to update text pertaining to the 
use of special contracting methods. This 
rule is a result of a transformation 
initiative undertaken by DoDto 
dramatically change the purpose and 
content of the DFARS. 

DATES: Effective Date: May 12, 2006. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Robin Schulze, Defense Acquisition 
Regulations System, OUSD (AT&L) 
DPAP (DARS), IMD 3C132, 3062 
Defense Pentagon, Washington, DC 
20301-3062. Telephone (703) 602-0326; 
facsimile (703) 602-0350. Please cite 
DFARS Case 2003-D079. 


SUPPLEMENTARY INFORMATION: 
A. Background 


DFARS Transformation is a major 
DoD initiative to dramatically change 
the purpose and content of the DFARS. 
The objective is to improve the 
efficiency and effectiveness of the 
acquisition process, while allowing the 
acquisition workforce the flexibility to 
innovate. The transformed DFARS will 
contain only requirements of law, DoD- 
wide policies, delegations of FAR 
authorities, deviations from FAR 
requirements, and policies/procedures 
that have a significant effect beyond the 
internal operating procedures of DoD or 
a significant cost or administrative 
impact on contractors or offerors. 
Additional information on the DFARS 


Transformation initiative is available at 
http://www.acq.osd.mil/dpap/dars/ 
dfars/transformation/index.htm. 


This final rule is a result of the 
DFARS Transformation initiative. The 
DFARS changes— 


e Clarify text on the use of option 
clauses for industrial capability 
production planning; 


e Delete unnecessary text on 
determinatioris for interagency 
acquisitions under the Economy Act; 


e Delete restrictive requirements 
relating to the use of master agreements 
for vessel repair; ; 


¢ Delete obsolete procedures for 
acquisition of bakery and dairy 
products; 


. © Lower the level for approval of 
profit on undefinitized contract actions 
for which substantial performance has 
been completed; and 


e Delete guidance on the use of 
options; and procedures for preparation 
of master agreements and job orders, for 
breakout and acquisition of spare parts, 
and for acquisition of work over and 
above contract requirements. Text on 
these subjects has been relocated to the 
new DFARS companion resource, 
Procedures, Guidance, and Information 
(PGI), available at http:// 
www.acq.osd.mil/dpap/dars/pgi. 


DoD published a proposed rule at 70 
FR.54695 on September 16, 2005. DoD 
received no comments on the proposed 
rule. Therefore, DoD has adopted the 
proposed rule as a final rule without 
change. 


This rule was not subject to Office of 
Management and Budget review under 
Executive Order 12866, dated 
September 30, 1993. 


B. Regulatory Flexibility Act 


DoD certifies that this final rule will 
not have a significant economic impact 
on a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the rule updates and 
streamlines DFARS text, but makes no 
significant change to DoD contracting 
policy. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply, because the rule does not 
impose any information collection 
requirements that require the approval 
of the Office of Management and Budget 
under 44 U.S.C. 3501, et seq. 


List of Subjects in 48 CFR Parts 217 and 
252 


Government procurement. 
Michele P. Peterson, 


. Editor, Defense Acquisition Regulations 


System. 

= Therefore, 48 CFR parts 217 and 252 
are amended as follows: 

@ 1. The authority citation for 48 CFR 
parts 217 and 252 continues to read as - 
follows: 


Authority: 41 U.S.C. 421 and 48 CFR 
Chapter 1. 


PART 217—SPECIAL CONTRACTING 
METHODS 


w 2. Section 217.202 is revised to read 
as follows: 


217.202 Use of options. 


See PGI 217.202 for guidance on the 
use of options. 


217.208 [Amended] 


w 3. Section 217.208 is amended in the 
first sentence by revising the 
parenthetical to read “(10 U.S.C. 
2305(a)(5))”’. 

4. Section 217.208-70 is amended by 
revising paragraph (b) introductory text 
and paragraph (b)(1) to read as follows: 


217.208-70 Additional clauses. 


* * * * * 


(b) When a surge option is needed in 
support of industrial capability 
production planning, use the clause at 
252.217—7001, Surge Option, in 
solicitations and contracts. _ 

(1) Insert the percentage of increase 
the option represents in paragraph (a) of 
the clause to ensure adequate quantities 


are available to meet item requirements. 
* * * * * 


217.503 [Removed] 


g 5. Section 217.503 is removed. 


w 6. Sections 217.7103 and 217.7103-1 
are revised to read as follows: 


217.7103 Master agreements and job 
orders. 


217.7103-1 Content and format of - 
master agreements. F 

Follow the procedures at PGI 
217.7103-—1 for preparation of master 
agreements. 
@ 7. Section 217.7103-3 is amended by | 
revising paragraph (b) and removing 
paragraphs (c) through (f). The revised 
text reads as follows: 


217.7103-3 Solicitations for job 
orders. 


* * * * * 
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(b) Follow the procedures at PGI 
217.7103—3 when preparing 
solicitations for job orders. 


217.7103-4 [Removed] 


wg 8. Section 217.7103—4 is removed. 


217.7103-5 through 217.7103-7 
[Redesignated] 


w 9. Sections 217.7103—5 through 
217.7103—7 are redesignated as sections 
217.7103—4 through 217.7103-6, 
respectively. 

m 10. Newly designated section 
217.7103—4 is amended by revising 
paragraph (b) and removing paragraph 
(c). The revised text reads as follows: 
217.7103-4 Emergency work. 


* * * * * 


(b) Follow the procedures at PGI 
217.7103—4 when processing this type 
of undefinitized contract action. 

_™-11. Newly designated section 
217.7103—5 is revised to read as follows: 


217.7103-5 Repair costs not readily 
ascertainable. 


Follow the procedures at PGI 
217.7103—5 if the nature of any repairs 
is such that their extent and probable 
cost cannot be ascertained readily. 


Subpart 217.72 [Removed and 
Reserved] 


@ 12. Subpart 217.72 is removed and 
reserved. 


w 13. Section 217.7404—5 is amended by 


revising paragraphs (b)(1) and (2) to read 
as follows: 


217.7404-5 Exceptions. 
* * * * * 
(b}* *.* 
(1) A contingency operation; or 


(2) A humanitarian or peacekeeping | 
operation. 


217.7404-6 [Amended] 
@ 14. Section 217.7404—6 is amended in 
the introductory text by removing 


“agency” and adding in its place 
“contracting activity”. 


217.7405 [Removed] 
@ 15. Section 217.7405 is removed. 
217.7406 [Redesignated] 


@ 16. Section 217.7406 is redesignated 
as section 217.7405. 


217.7500 [Amended] 
@ 17. Section 217.7500 is amended by 


removing the parenthetical ‘‘(as defined 
in appendix E)”. 


217.7501 through 217.7504 
[Redesignated] 


m 18. Sections 217.7501 through 
217.7504 are redesignated as sections . 
217.7502 through 217.7505, 
respectively. 


m 19. A new section 217.7501 is added 
to read as follows: 


217.7501 Definition. 


Replenishment parts, as used in this 
subpart, means repairable or 
consumable parts acquired after the 
initial provisioning process. 


217.7502 [Amended] 


= 20. Newly designated section 
217.7502 is amended as follows: 

@ a. In paragraph (b)(1) by removing 
“217.7503” and adding in its place “PGI 
217.7504’; and 

w b. In paragraph (c) by removing 
“217.7504” and adding in its place 
“217.7505”. 


w 21. Newly designated sections 
217.7503 and 217.7504 are revised to 
read as follows: 


217.7503 Spares acquisition 
integrated with production. 


Follow the procedures at PGI 
217.7503 for acquiring spare parts 
concurrently with the end item. 


217.7504 Acquisition of parts when 


data is not available. 


Follow the procedures at PGI 
217.7504 when acquiring parts for 
which the Government does not have 
the necessary data. 


mw 22. Section 217.7506 is added to read 
as follows: 


217.7506 Spare parts breakout 
program. 


See PGI 217.7506 and DoD 4140.1-R, 
DoD. Supply Chain Materiel 
Management Regulation, Chapter 8, 
Section C8.3, for spare parts breakout 
requirements. = 


217.7600 [Removed] 


@ 23. Section 217.7600 is removed. 


w 24. Section 217.7601 is revised to read 
as follows: 


217.7601 Provisioning. 


- (a) Follow the procedures at PGI 
217.7601 for contracts with provisioning 
requirements. 

(b) For technical requirements of 
provisioning, see DoD 4140.1—R, DoD 
Supply Chain Materiel Management 
Regulation, Chapter 2, Section C2.2. 


217.7602 through 217.7603-3 
[Removed] 


m 25. Sections 217.7602 through 
217.7603—3 are removed. 


217.7700 [Removed] 


@ 26. Section 217.7700 is removed. 


w 27. Section 217.7701 is revised to read 
as follows: 


217.7701 Procedures. 


Follow the procedures at PGI 
217.7701 when acquiring over and 
above work. 


PART 252—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


252.217-7004 [Amended] 


@ 28. Section 252.217—7004 is amended 
as follows: 

@ a. By revising the clause date to read 
“(MAY 2006)”; and 

w b. In paragraph (a), in the first 
sentence, by removing ‘‘in accordance 
with FAR part 14 or 15, as applicable’’. 


252.217-7017 through 252.217-7025 
[Removed and Reserved] 


@ 29. Sections 252.217—7017 through 
252.217—7025 are removed and ~ 
reserved. 


- 252.217-7027 [Amended] 


@ 30. Section 252.217—7027 is amended 
in the introductory text by removing 
“217.7406” and adding in its place 
217.7405”. 


Appendix E to Chapter 2 [Removed 
and Reserved] 


@ 31. Appendix E to Chapter 2 is 
removed and reserved. 

[FR Doc. 06-4469 Filed 5—11-06; 8:45 am] 
BILLING CODE 5001-08-P 


DEPARTMENT OF DEFENSE 


Defense Acquisition Regulations 
System 


48 CFR Parts 222, 232, and 252 


Defense Federal Acquisition 
Regulation Supplement; Technical 
Amendments 


AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 

ACTION: Final rule. 


SUMMARY: DoD is making technical 
amendments to the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to update section headings, 
Internet addresses, and cross-references. 
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DATES: Effective Date: May 12; 2006. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Michele Peterson, Defense Acquisition 
Regulations System, 
OUSD(AT&L)DPAP(DARS), IMD'3C132, 


3062 Defense Pentagon, Washington, DC 
20301-3062. Telephone (703) 602-0311; 


facsimile (703) 602-0350. 
SUPPLEMENTARY INFORMATION: 

This final rule amends DFARS text as 
follows: 

e Section 222.101-3. Corrects a 
typographical error in the final rule 
published at 71 FR 18669 on April 12, 
2006, under DFARS Case 2003—D019. 

e Sections 232.7003 and 252.232- 
7003. Updates the Internet address for 
locating electronic data interchange 
implementation guides. A 
corresponding change is made to the 
clause at 252.212-7001. 

e Section 252.232-7007. Updates 
cross-references to a paragraph that was 
redesignated in the final rule published 
at 71 FR 18671 on April 12, 2006, under 
DFARS Case 1990-037. 


List of Subjects in 48 CFR Parts 222, 
232, and 252 


Government procurement. 


Michele P. Peterson, 

Editor, Defense Acquisition eer 
System. 

w Therefore, 48 CFR Parts 222, 232, and 
252 are amended as follows: 

@ 1. The authority citation for 48 CFR 
Parts 222, 232, and 252 continues to 
read as follows: 


Authority: 41 U.S.C. 421 and 48 CFR 
Chapter 1. 


PART 222—LABOR LAWS 
222.101-3 Reporting labor disputes. 


w 2. The heading of section 222.101-3 is 
revised to read as set forth above. 


PART 232—CONTRACT FINANCING 
232.7003 [Amended] 


@ 3. Section 232.7003 is amended in 
paragraph (a)(3) by removing “‘http://" 
www.dfas.mil/ecedi” and adding in its 
place “‘http://www.dod.mil/dfas/’. 


PART 252—SOLICITATION_ 
PROVISIONS AND CONTRACT 
CLAUSES 


252.212-7001 [Amended] 


@ 4. Section 252.212-7001 is amended 
as follows: 

@ a. By revising the clause date to read 
“(MAY 2006)”; and 

@ b. In paragraph (b), in entry 252.232- 
7003, by removing “(JAN 2004)” and 
adding in its place “(MAY 2006)”. _ 


 252.232-7003 [Amended] 


@ 5. Section 252.232—7003 is amended 
as follows: 

@ a. By revising the clause date to read 
“(MAY 2006)”; and 


_ wb. In paragraph (b)(3)(ii) by removing 


“http://www.dfas.mil/ecedi”’ and adding 
in its place “‘http://www.dod.mil/dfas/’. 


252.232-7007 [Amended] 


6. Section 252.232—7007 is amended 
by revising the clause date and 
Alternate I date to read ‘(MAY 2006)’; 
and by removing “paragraph (i)” and 
adding in its place “paragraph (j)’’, in 
the following locations: 

w a. Paragraph (a), last sentence; 

w b. Paragraph (c), first, second, and 
third sentences; and 

wc. Alternate I, paragraph (a), last 
sentence. 

[FR Doc. 06-4470 Filed 5-11-06; 8:45 am] 
BILLING CODE 5001-08-P 


DEPARTMENT OF DEFENSE 


Defense Acquisition Regulations 
System 


48 CFR Parts 225 and 249 
[DFARS Case 2003—D046] 
Defense Federal Acquisition 


‘Regulation Supplement; Contract 


Termination 


AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 

ACTION: Final rule. 


SUMMARY: DoD has issued a final 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to update text pertaining to 
termination of contracts. This rule is a 
result of a transformation initiative 
undertaken by DoD to dramatically 
change the purpose and content of the 
DFARS. 

EFFECTIVE DATE: May 12, 2006. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Deborah Tronic, Defense Acquisition 
Regulations System, 
OUSD(AT&L)DPAP(DARS), IMD 3C132, 
3062 Defense Pentagon, Washington, DC 
20301-3062. Telephone (703) 602-0289; 
facsimile (703) 602-0350. Please cite 
DFARS Case 2003—D046. 


SUPPLEMENTARY INFORMATION: 
A. Background" 

DFARS Transformation is a major 
DoD initiative to dramatically change 
the purpose and content of the DFARS. 
The objective is to improve the 
efficiency and effectiveness of the 


acquisition process, while allowing the 
acquisition workforce the flexibility to 
innovate. The transformed DFARS will 
contain only requirements of law, DoD- 
wide policies, delegations of FAR 
authorities, deviations from FAR 
requirements, and policies/procedures 
that have a significant effect beyond the 
internal operating procedures of DoD or 
a significant cost or administrative 
impact on contractors or offerors. 
Additional information on the DFARS 
Transformation initiative is available at 
http://www.acq.osd.mil/dpap/dars/ 
dfars/transformation/index.htm. 

This final rule is a result of the 
DFARS Transformation initiative. The 
DFARS changes— 

e Relocate text on termination of 
Canadian Commercial Corporation 
contracts, from part 225, Foreign 
Acquisition, to a more appropriate 
location in part 249, Termination of 
Contracts; 

e Delete unnecessary cross- 
references; and 

e Delete text on preparation of 
contract termination status reports, 
completion of-forms to document, 
termination settlements, preparation of 


settlement negotiation memoranda, and 


congressional notification of significant 
contract terminations. Text on these — 
subjects has been relocated to the new 
DFARS companion resource, 
Procedures, Guidance, and Information 
(PGI), available at http:// 
www.acq.osd.mil/dpap/dars/pgi. 

DoD published a proposed rule at 70 
FR 39980 on July 12, 2005. DoD 
received no comments on the proposed 
rule. Therefore, DoD has adopted the 
proposed rule as a final rule without 
change. 

This rule was not subject to Office of 
Management and Budget review under 
Executive Order 12866, dated 
September 30, 1993. 


B. Regulatory Flexibility Act 


DoD certifies that this final rule will 
not have a significant economic impact 
on a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5'U.S.C. 601, et seq., 
because the rule updates and 
streamlines DFARS text, but makes no 
significant change to DoD policy 
regarding termination of contracts. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply, because the rule does not 
impose any information collection 
requirements that require the approval 
of the Office of Management and Budget 
under 44 U.S.C. 3501, et seq. 


q 

| 
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List of Subjects in 48 CFR Parts 225 and 
249 


Government procurement. 


Michele P. Peterson, 

Editor, Defense Acquisition Regulations 
System. 

= Therefore, 48 CFR parts 225 and 249 
are amended as follows: 

@ 1. The authority citation for 48 CFR 
parts 225 and 249 continues to read as 
follows: 


Authority: 41 U.S.C. 421 and 48 CFR 
Chapter 1. 


PART 225—FOREIGN ACQUISITION 


g 2. Section 225.870-6 is revised to read 
as follows: 


225.870-6 Termination procedures. 
When contract termination is 


necessary, follow the procedures at 
249.7000. 


PART 249—TERMINATION OF 
CONTRACTS 


w 3. Sections 249.105—1 and 249.105—2 
are revised to read as follows: 


249.105—1 Termination status reports. 

Follow the procedures at PGI 
249.105—1 for reporting status of 
termination actions. 


249.105-2 Release of excess funds. 
See PGI 249.105-—2 for guidance on 


recommending the release of excess 
funds. 


249.106 through 249.108-4 [Removed] 


w 4. Sections 249.106 through 249.108— - 
4 are removed. 

gw 5. Sections 249.109—7 and 249.110 are 
revised to read as follows: 


249.109-7 Settlement by determination. 
Follow the procedures at PGI 
249.109~—7 for settlement of a 
convenience termination by 
determination. 


249.110 Settlement negotiation 
memorandum. 

Follow the procedures at PGI 249.110 

for preparation of a settlement 
negotiation memorandum. 
m 6. Section 249.7000 is amended by 
revising paragraph (a)(3) and adding 
paragraphs (e) through (g) to read as 
follows: j 


249.7000 Terminated contracts with 
Canadian Commercial Corporation. 

a 

(3) The Canadian Supply Manual, 
Chapter 11, Section 11.146, available at 
http://www.pwgsc.gc.ca/acquisitions/ 
text/sm/sm-e.html. 


* * * * * 


(e) The Canadian Commercial 
Corporation will continue administering 
contracts that the U.S. contracting 
officer terminates. 

(f) The Canadian Commercial 
Corporation will settle all Canadian 
subcontracts in accordance with the 
policies, practices, and procedures of 
the Canadian Government. 

(g) The U.S. agency administering the 
contract with the Canadian Commercial 
Corporation shall provide any services 
required by the Canadian Commercial 
Corporation, including disposal of 
inventory, for settlement of any 
subcontracts placed in the United 
States. Settlement of such U.S. 
subcontracts will be in accordance with 
this regulation. 

m 7. Section 249.7001 is revised to read 
as follows: 


249.7001 Congressional notification on 


Significant contract terminations. 


Congressional notification is required 
for any termination involving‘a 
reduction in employment of 100 or more 
contractor employees. Proposed 
terminations must be cleared through 
department/agency liaison offices before 
release of the termination notice, or any 
information on the proposed 
termination, to the contractor. Follow 
the procedures at PGI 249.7001 for 
congressional notification and release of 
information. 


- [FR Doc. 06-4467 Filed 5—11-06; 8:45 am] 


BILLING CODE 5001-08-P 


DEPARTMENT OF DEFENSE 


Defense Acquisition Regulations 
System 


48 CFR Part 239 
[DFARS Case 2003—D056] 


Defense Federal Acquisition 
Regulation Supplement; Basic 
Agreements for Telecommunications 
Services 


AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 

ACTION: Final rule. 


SUMMARY: DoD has issued a final rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to update text pertaining to the 
use of basic agreements in the 
acquisition of telecommunications 
services. This rule is a result of a 
transformation initiative undertaken by 
DoD to dramatically change the purpose 
and content of the DFARS. 


DATES: Effective Date: May 12, 2006. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Gabrielle Ward, Defense Acquisition 
Regulations System, 
OUSD(AT&L)DPAP(DARS), IMD 3C132, 
3062 Defense Pentagon, Washingtori, DC 
20301-3062. Telephone (703) 602-2022; 
facsimile (703) 602-0350. Please cite - 
DFARS Case 2003—D056. 
SUPPLEMENTARY INFORMATION: 


A. Background 


DFARS Transformation is a major 
DoD initiative to dramatically change 
the purpose and content of the DFARS. 
The objective is to improve the 
efficiency and effectiveness ofthe __ 
acquisition process, while allowing the 
acquisition workforce the flexibility to 
innovate. The transformed DFARS will 
contain only requirements of law, DoD- 
wide policies, delegations of FAR 
authorities, deviations from FAR ~ 
requirements, and policies/procedures 
that have a significant effect beyond the 
internal operating procedures of DoD or 
a significant cost or administrative 
impact on contractors or offerors. 
Additional information on the DFARS 
Transformation initiative is available at 
http://www.acq.osd.mil/dpap/dars/ 
dfars/transformation/index.htm. 

This final rule is a result of the 
DFARS Transformation initiative. The 
rule deletes procedures at DFARS 
239.7407—1 and 239.7407-2 regarding 
the use of basic agreements and | 
communication service authorizations 
for the acquisition of 
telecommunications services. Text on 
this subject has been relocated to the 
new DFARS companion resource, 
Procedures, Guidance, and Information 
(PGI), available at http:// 
www.acq.osd.mil/dpap/dars/pgi. 

DoD published a proposed rule at 69 
FR 67883 on November 22, 2004. One 
source submitted comments on the 
proposed rule. The respondent 
recommended retention of the DFARS 
text on communication service 
authorizations, as the respondent 

believed that relocation of this text to 
PGI would eliminate DoD’s regulatory 
authority to issue communication 
service authorizations. DoD disagrees 
with the respondent’s position. 
Consistent with the definition of PGI at 
DFARS 202.101, the rule relocates 
internal DoD procedures regarding the 
use of communication service 
authorizations to PGI. However, the rule 
retains a policy statement in DFARS 
239.7407 that provides the regulatory 
authority for issuance of communication 
service authorizations. Therefore, DoD 
has adopted the proposed rule as a final 
rule without change. 
. This rule was not subject to Office of 
Management and Budget review under 
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Executive Order 12866, dated 
September 30, 1993. 


B. Regulatory Flexibility Act 


DoD certifies that this final rule will 
not have a significant economic impact 
on a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the rule updates and 
streamlines DFARS text, but makes no 
significant change to DoD policy for the 
acquisition of telecommunications 
services. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply, because the rule does not 
‘impose any information collection 
Tequirements that require the approval. 
of the Office of Management and Budget 
under 44 U.S.C. 3501, et seq. 


List of Subjects in 48 CFR Part 239 
Government procurement. 


Michele P. Peterson, 
Editor, Defense Acquisition Regulations 
System. 


w Therefore, 48 CFR part 239 is 
amended as follows: 


PART 239—ACQUISITION OF 
INFORMATION TECHNOLOGY 


@ 1. The authority citation for 48 CFR 
Part 239 continues to read as follows: 


Authority: 41 U.S.C. 421 and 48 CFR 
Chapter 1. 


mw 2. Section 239.7407 is added to read 
as follows: 


239.7407 Type of contract. 


When acquiring telecommunications 
services, the contracting officer may use 
a basic agreement (see FAR 16.702) in 
conjunction with communication 
service authorizations. When using this 
method, follow the procedures at PGI 
239.7407. 


239.7407—1 and 239.7407-2 [Removed] 


w 3. Sections 239.7407—1 and 239.7407— 
2 are removed. 


[FR Doc. 06-4466 Filed 5-11-06; 8:45 am] 
BILLING CODE 5001-08-P 


DEPARTMENT OF DEFENSE 


Defense Acquisition Regulations 
System 


48 CFR Part 246 
[DFARS Case 2003—D027} 


Defense Federal Acquisition 
Regulation Supplement; Quality 
Assurance 


AGENCY: Defense Acquisition 


Regulations System, Department of 
Defense (DoD). 


ACTION: Final rule. 


SUMMARY: DoD has issued a final rule 
amending the Defense Federal 
Acquisition Regulation Supplement 
(DFARS) to update text pertaining to 
Government contract quality assurance 
requirements. This rule is a result of a 
transformation initiative undertaken by 
DoD to dramatically change the purpose 
and content of the DFARS. 

DATES: Effective Date: May 12, 2006. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Deborah Tronic, Defense Acquisition 
Regulations System, OUSD (AT&L) ~ 
DPAP (DARS), IMD 3C132, 3062 
Defense Pentagon, Washington, DC 
20301-3062. Telephone (703) 602-0289; 
facsimile (703) 602-0350. Please cite 
DFARS Case 2003-—D027. 


SUPPLEMENTARY INFORMATION: 
A. Background 


DFARS Transformation is a major 
DoD initiative to dramatically change 
the purpose and content of the DFARS. 
The objective is to improve the 
efficiency and effectiveness of the 
acquisition process, while allowing the 
acquisition workforce the flexibility to 
innovate. The transformed DFARS will 
contain only requirements of law, DoD- 
wide policies, delegations of FAR 
authorities, deviations from FAR 
requirements, and policies/procedures 
that have a significant effect beyond the 
internal operating procedures of DoD or 
a significant cost or administrative 
impact on contractors or offerors. 
Additional information on the DFARS 
Transformation initiative is available at 
http://www.acq.osd.mil/dpap/dars/ . 
dfars/transformation/index.htm. 

This final rule is a result of the 
DFARS Transformation initiative. The 
DFARS changes— 

e Update and clarify requirements for 
Government contract quality assurance 
and use of warranties; 

-e Delete unnecessary definitions and 
unnecessary text on technical 
requirements matters, responsibilities of 
contract administration offices, and 


material inspection and receiving 
reports; and 

e Delete text on preparation of quality 
assurance instructions, use of quality - 
inspection approval stamps, and 
information on types of quality 
‘evaluation data. Text on these subjects 
has been relocated to the new DFARS 
companion resource, Procedures, 
Guidance, and Information (PGI), 
available at http://www.acq.osd.mil/ 
dpap/dars/pgi. 

DoD published a proposed rule at 70 © 
FR 29710 on May 24, 2005. DoD 
received no comments on the proposed 


_ rule. Therefore, DoD has adopted the 


proposed rule as a final rule without 
change. 
This rule was not subject to Office of 


- Management and Budget review under 


Executive Order 12866, dated 
September 30, 1993. 


B. Regulatory Flexibility Act 

DoD certifies that this final rule will 
not have a significant economic impact 
on a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the rule updates and 
streamlines DFARS text, but makes no 
significant change to DoD policy 
regarding contract quality assurance 
requirements. 


C. Paperwork Reduction Act 

The Paperwork Reduction Act does 
not apply, because the rule does not 
impose any information collection 
requirements that require the approval 


of the Office of Management and Budget 
under 44 U.S.C. 3501, et seq. 


List of Subjects in 48 CFR Part 246 
Government procurement. 


Michele P. Peterson, 


Editor, Defense Acquisition Regulations 
System. 


= Therefore, 48 CFR Part 246 is 
amended follows: 


PART 246—QUALITY ASSURANCE 


@ 1. The authority citation for 48 CFR 
Part 246 continues to read as follows: 


Authority: 41 U.S.C. 421 and 48 CFR 
Chapter 1. 


246.101 [Removed] 


@ 2. Section 246.101 is removed. 
w 3. Section 246.102 is amended by 
revising paragraph (1) to read as follows: 


246.102 Policy. 
* * * * * 

(1) Develop and manage a systematic, 
cost-effective Government contract 
quality assurance program to ensure that 
contract performance conforms to 


Federal Register / Vol. 71, No. 92/Friday, May 12, 2006/Rules and ‘Regulations 


specified requirements. Apply 
Government quality assurance to all 

- contracts for services and products 
designed, developed, purchased, 

produced, stored, distributed, operated, 

maintained, or disposed of by 

contractors. 

* * * * * 


w 4. Section 246.103 is revised to read 
as follows: 


246.103 Contracting office 
responsibilities. 

(1) The contracting office must 
coordinate with the quality assurance 
activity before changing any quality 
requirement. 

(2) The activity responsible for 
technical requirements may prepare 
instructions covering the type and 
extent of Government inspections for 
acquisitions that are complex, have 
critical applications, or have unusual 
requirements. Follow the procedures at 
PGI 246.103(2) for preparation of 
instructions. 


246.104 and 246.203 [Removed] 


g 5. Sections 246.104 and 246.203 are 
removed. 


@ 6. Section 246.406 is amended by 


revising paragraph (2) to read as follows: 


246.406 Foreign governments. 


* * * * * 


(2) International military sales (non- 
NATO). Departments and agencies 
shall— 

(i) Perform quality assurance services 
on international military sales contracts 
or in accordance with existing 
agreements; 

(ii) Inform host or U.S. Government 
personnel and contractors on the use of 
quality assurance publications; and 

(iii) Delegate quality assurance to the 
host government when satisfactory 
services are available. 

x * * * * 


m 7. Section 246.408-71 is amended by 
revising paragraph (c) to read as follows: 
246.408-71 Aircraft. 


* * * * * 


(c) The CAO shall ensure that the 
contractor possesses any required FAA 
certificates prior to acceptance. 


246.408-72 [Removed] 


.@ 8. Section 246.408—72 is removed. 


9. Sections 246.470—1 and 246.470—2 
are revised to read as follows: 


246.470—-1 Assessment of additional costs. 


(a) Under the clause at FAR 52.246— 
2, Inspection of Supplies—Fixed-Price, 
after considering the factors in 


-paragraph (c) of this subsection, the 
quality assurance representative (QAR) 
may believe that the assessment of 
additional costs is warranted. If so, the 
representative shall recommend that the 
contracting officer take the necessary 
action and provide a recommendation 
as to the amount of additional costs. 
Costs are based on the applicable 
Federal agency, foreign military sale, or 
public rate in effect at the time of the 
delay, reinspection, or retest. 

(b) If the contracting officer agrees 
with the QAR, the contracting officer 
shall— 

(1) Notify the contractor, in writing, of 
the determination to exercise the 
Government’s right under the clause at 
FAR 52.246-2, Inspection of Supplies— 
Fixed-Price; and 

(2) Demand payment of the costs in 
accordance with the collection 
procedures contained in FAR Subpart 
32.6. 

(c) In making a determination to 
assess additional costs, the contracting 
officer shall consider— 

(1) The frequency of delays, 


. reinspection, or retest under both 


current and prior contracts; 

(2) The cause of such delay, 
reinspection, or retest; and 

(3) The expense of recovering the 
additional costs. 


246.470-2 Quality evaluation data. 


The contract administration office 
shall establish a system for the 
collection, evaluation, and use of the 
types of quality evaluation data 
specified in PGI 246.470-2. 


246.470-3 through 246.470-5 [Removed] 


w 10. Sections 246.470—3 through 
246.470—5 are removed. 


@ 11. Section 246.472 is revised to read 
as follows: 


246.472 inspection stamping. 


(a) DoD quality inspection approval 
marking designs (stamps) may be used 
for both prime contracts and 
subcontracts. Follow the procedures at 
PGI 246.472(a) for use of DoD inspection 
stamps. 

(b) Policies and procedures regarding 
the use of National Aeronautics and 
Space Administration (NASA) quality 
status stamps are contained in NASA 


publications. When requested by NASA 
centers, the DoD inspector shall use 
NASA quality status stamps in 
accordance with current NASA 
requirements. 


@ 12. Section 246.601 is added to read 
as follows: 


246.601 General. 


See Appendix F, Material Inspection 
and Receiving Report, for procedures 
and instructions for the use, 
preparation, and distribution of— 


(1) The Material Inspection and 
Receiving Report (DD Form 250 series); 
and 


(2) Supplier’s commercial shipping/ 
packing lists used to evidence 
Government contract quality assurance. 


246.670 and 246.671 [Removed] 


@ 13. Sections 246.670 and 246.671 are 
removed. 


246.702 and 246.703 [Removed] 


@ 14. Sections 246.702 and 246.703 are 
removed. 


@ 15. Sections 246.704 through 246.706 
are revised to read as follows: 


246.704 Authority for use of warranties. 


(1) The chief of the contracting office 
must approve use of a warranty, except 
in acquisitions for— 

(i) Commercial items (see FAR 
46.709); 

(ii) Technical data, unless the 


warranty provides for extended liability 
(see 246.708); 


(iii) Supplies and services in fixed- 
price type contracts containing quality 
assurance provisions that reference 
higher-level contract quality 
requirements (see 246.202—4); or 

(iv) Supplies and services in 
construction contracts when using the 
warranties that are contained in Federal, 
military, or construction guide 
specifications. 

(2) The chief of the contracting office 
shall approve the use of a warranty only 
when the benefits are expected to 
outweigh the cost. ; 


246.705 Limitations. 


(a) In addition to the exceptions 
provided in FAR 46.705(a), warranties 
in the clause at 252.246—7001, Warranty 
of Data, may be used in cost- 
reimbursement contracts. 


246.706 Warranty terms and conditions. 


(b)(5) Markings. For non-commercial 
items, use MIL-STD-129, Marking for 
Shipments and Storage, and MIL-STD- 
130, Identification Marking of U.S. 
Military Property, when marking 
warranty items. 

@ 16. Section 246.710 is amended by 
revising paragraph (1) to read as follows: 
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(1) Use a clause substantially the same Rights in Technical Data and Computer _ warranty clauses prescribed in FAR Part 


as the clause at 252.246-7001, Warranty Software, when there is a need for 46. 

of Data, in solicitations and contracts greater protection or period ofliability * * * * * . 

that include the clause at 252.227-7013, than provided by the inspectionand —_—_[FR Doc. 06-4468 Filed 5-11-06; 8:45 am] 
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Friday, May 12, 2006 


This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules: 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


- Food and Drug Administration 


21 CFR Part 1271 
[Docket No. 2006N—0051] 


Health Resources and Services 
Administration 


42 CFR Part 121 


Blood Vessels Recovered With Organs 
and Intended for Use in Organ 
Transplantation; Companion 
Document to Direct Final Rule 


AGENCIES: Food and Drug 
Administration, Health Resources and 
Services Administration, HHS. 
ACTION: Proposed rule. 


SUMMARY: The Health Resources and 
Services Administration (HRSA) and the 
Food and Drug Administration (FDA) 
are proposing to amend their regulations 
| to consider as part of an organ those 
blood vessels recovered with the organ 
that are intended for use in organ 
transplantation (HRSA regulation); and 
to exclude such blood vessels from the 
definition of human cells, tissues, and 
cellular and tissue-based products 
(HCT/Ps) (FDA regulation). We (HRSA 
i and FDA) are taking this action to 
. provide that blood vessels recovered 
with organs and intended for use in 
organ transplantation will be governed 
by the regulations pertaining to organs. 
The regulation of other recovered blood 
vessels would remain unchanged. We 
believe that this change will eliminate 
the unnecessary burden resulting from 
an organ procurement organization’s 
efforts to comply with both FDA and 
HRSA rules with respect to blood 
vessels (FDA jurisdiction) and organs 
(HRSA jurisdiction). This proposed rule 
is a companion document to the direct 
final rule published elsewhere in this 
issue of the Federal Register. We are 
taking this action because the proposed 
changes are noncontroversial, and we 
do not anticipate any significant adverse 


coniments. If we receive any significant 
adverse comments that warrant. . 


terminating the direct final rule, we will 


consider such comments on the 
proposed rule in developing the final 
Tule. 


DATES: Submit written or electronic 
comments on the proposed rule by July 
26, 2006. 

ADDRESSES: You may submit comments, 
identified by Docket No. 2006N-—0051, 
by any of the following methods: 
Electronic Submissions 

Submit electronic comments in the 
following ways: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e Agency Web site: http:// 
www.fda.gov/dockets/ecomments. 
Follow the instructions for submitting 
comments on the agency Web site. 
Written Submissions 
- Submit written submissions in the 
following ways: 

e FAX: 301-827-6870. 

e Mail/Hand delivery/Courier [For 
paper, disk, or CD-ROM submissions]: 
Division of Dockets Management (HFA— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. 

To ensure more timely processing of 
comments, FDA is no longer accepting 
comments submitted to the agency by e- 
mail. FDA encourages you to continue 
to submit electronic comments by using 
the Federal eRulemaking Portal or the 
agency Web site, as described in the 
Electronic Submissions portion of this 
paragraph. FDA will share all comments 
received with HRSA. 

Instructions: All submissions received 
must include the agency name (FDA) 
and Docket No. 2006N-—0051 for this 
rulemaking. All comments received may 
be posted without change to http:// 
www.fda.gov/ohrms/dockets/ 
default.htm, including any personal 
information provided. For additional | 
information on submitting comments 
see the “Comments” heading in section 
IX of the SUPPLEMENTARY INFORMATION 
section of this document. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
www.fda.gov/ohrms/dockets/ 
default.htm and insert the docket 
number, found in brackets in the 
heading of this document, into the 
“Search” box and follow the prompts 


and/or go to the Division of Dockets 
Management, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. 

FOR FURTHER INFORMATION CONTACT: 

For information regarding FDA’s.rule: 
Paula S. McKeever, Center for 
Biologics Evaluation and Research 
(HFM-—17), Food and Drug 
Administration, 1401 Rockville 
Pike, suite 200N, Rockville, MD 
20852-1448, 301-827-6210. 

For information regarding HRSA’s 
rule: Jim Burdick, Division of 
Transplantation, Healthcare 
Systems Bureau, Health Resources 
and Services Administration 
(HRSA), 5600 Fishers Lane, rm. 
12C—06, Rockville, MD 20857, 301- 
443-7577. 


SUPPLEMENTARY INFORMATION: 
I. Introduction 


We propose to amend certain 
regulations to: 

e Revise the definition of “‘organ’”’ to 
include blood vessels (usually segments 
of iliac arteries and veins) recovered 
from an organ donor during the same 
recovery procedure of such organ(s) and 
intended for use in organ 
transplantation (hereinafter referred to 
as “‘blood vessels intended for use in 


organ transplantation”); and 


e Exclude blood vessels intended for 
use in organ transplantation from the 
definition of human cells, tissues, and 
cellular and tissue-based products 
(HCT/Ps). 

By taking this action, blood vessels 
labeled and intended solely for use in 
organ transplantation would be subject 
to HRSA requirements in 42 CFR part 
121 and any enforceable organ 
procurement and transplantation 
network (OPTN) policies established 
under 42 CFR part 121. This action 
would keep blood vessels intended for 
use in organ transplantation and organs 
under the same regulatory scheme, 
making blood vessels intended for use 
in organ transplantation readily 
available to meet organ transplant 
needs. 


Background 


HRSA oversees transplantation of 
organs through the OPTN, which sets 
policies related to the procurement, 
transplantation, and allocation of 
human organs. An “organ” is ordinarily 
defined as a bodily part that performs a 
function or cooperates in an activity. 


| 
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Vascularized human organs for 
transplantation are under the purview of 
HRSA and are excluded from FDA’s 
tissue regulations in §§ 1270.3({j)(4) and 
1271.3(d)(1) (21 CFR 1270.3(j)(4) and 
1271.3(d)(1)). Blood vessels are 
currently regulated by FDA. Blood 
vessels are included in the definition of 
“human tissue” under FDA regulations 
in § 1270.3(j) (applicable to tissue 
recovered before May 25, 2005), and in 
the definition of “human cells, tissues, 
or cellular or tissue-based products 
(HCT/P’s)” in § 1271.3(d) (applicable to 
- tissue recovered on or after May 25, 
2005). 

There is a routine practice of 
recovering blood vessels intended for 
use in organ transplantation during 
organ procurement and using such 
blood vessels to connect donor organ 
and recipient vessels. We propose to 
regulate such blood vessels intended for 
use in organ transplantation as part of 
the organ under 42 CFR part 121. 
Therefore, the applicable provisions of 
42 CFR part 121 would apply. We | 
propose that such blood vessels do not 
need to be attached to the organ(s), nor 
transplanted simultaneously with such 
organs to the same recipient, nor 
transplanted together with the organ(s) 
from the same donor. Occasionally, 
blood vessels not used immediately for 
the transplantation of a donated organ 
are stored for a number of days and 
subsequently used to modify the organ 
transplant in the same recipient or to 
accomplish transplantation in the 
recipient of an organ from a-different 
donor. 

Currently, FDA’s jurisdiction over 
blood vessels intended for use in organ 
transplantation overlaps with HRSA’s 
oversight of the OPTN. OPTN’s 
. membership compliance review 
activities are required under 42 CFR 
121.10(b)(1)(iii). In addition, under 42 
CFR 121.10({c), the Secretary of Health 
and Human Services (the Secretary) may 
take actions against OPTN members 
(including, but not limited to 
termination of a transplant hospital’s 
participation in or reimbursement under 
Medicare and Medicaid and removal of 
a transplant program’s designation 
under 42 CFR 121.9) for noncompliance 
with 42 CFR part 121 or enforceable 
OPTN policies (those approved by the 
Secretary) and for actions that indicate 
a risk to the health of patients or to the 
public safety. Because blood vessels 
intended for use in organ 
transplantation are recovered by organ _ 
procurement organizations (OPOs) and 
stored temporarily at transplant centers, 
having two Federal inspectional 
programs for such facilities without a 
medical or public health need for such 


dual oversight would be inefficient and 
burdensome. 

FDA requirements and 
recommendations for determining HCT/ 
P donor eligibility are different than 
HRSA provisions for screening and ~ 
testing organ donors. This is because of 
a different risk/benefit assessment for 
most HCT/P recipients than for 
vascularized human organ transplant 
recipients. HCT/Ps from a single donor 
can affect up to 100 recipients, they are 
often life extending, and alternative 
materials usually exist; whereas organs 
from a single donor go to fewer 


recipients, are almost always life saving, — 


and are in short supply. 

Therefore, in order to avoid 
‘duplication of efforts and reduce the 
burden on affected facilities, we are 
proposing to transfer jurisdiction over 


_ blood vessels intended for use in organ 


transplantation and labeled as such 
from FDA to HRSA. The proposed rule 
would not affect regulation of blood 
vessels intended for transplantation but 
not involving organ transplantation. 
Jurisdiction over such blood vessels 
would remain with FDA. Ordinarily, 
non-organ transplant uses will have a 
different risk/benefit assessment and the 
current FDA requirements are 
appropriate for these blood vessels. 


III. Legal Authority 


We are proposing to issue these 
regulations under the authority of the 
National Organ Transplant Act as 
amended (NOTA) and section 361 of the 
Public Health Service Act (the PHS Act). 
NOTA authorizes HRSA, by delegation 
from the Secretary, to issue regulations 
governing the operation of the OPTN. 
NOTA, as amended, also authorizes the 
Secretary to define human organs to be 
covered by the OPTN. Section 374 of the 
PHS Act specifically states, “‘[t]he term 
‘organ’ means the human kidney, liver, 
heart, lung, pancreas, and any other 
human organ (other than corneas and 
eyes) specified by the Secretary by 
regulation * * *” (42 U.S.C.- 
274b(d)(2)) (emphasis supplied). 
Accordingly, HRSA is proposing to 
issue this regulation to modify the 
definition of ‘‘organ,”’ and to make 
blood vessels labeled and intended for 
use in the transplantation of organs 
subject to regulations governing the 
operation of the OPTN. Extending the 
definition of organs governed by HRSA 
in 42 CFR 121.2 to add blood vessels 
recovered with organs that are intended 
for use in organ transplantation, and 
labeled as such, furthers the Secretary’s 
charge under NOTA. 

Under the authority of section 361 of 
the PHS Act delegated to the 
Commissioner of FDA, the Department 


of Health and Human Services may 
make and enforce regulations necessary 
to prevent the introduction, 
transmission, or spread of 
communicable diseases between the 
States or from foreign countries into the 
States. This modification of FDA’s 
existing regulation reflects FDA’s re- 
evaluation of the level of regulation that 
is necessary to prevent disease 
transmission involving blood vessels 
intended for use in organ 
transplantation. 


IV. Description of the Proposed Rule 


To transfer from FDA to HRSA 
jurisdiction over blood vessels intended 
for use in organ transplantation, we 
propose the following revisions to 21 
CFR 1271.3(d), 42 CFR 121.2, and 42 
CFR 121.7. 


A. 21 CFR 1271.3(d) 


21 CFR 1271.3(d) defines HCT/Ps as 
“articles containing or consisting of 
human cells or tissues that are intended 
for implantation, transplantation, 
infusion, or transfer into a-human 
recipient.” In the definition, we also 
identify articles not considered HCT/Ps. 
This proposed rule would add 
§ 1271.3(d)(8), in order to exclude blood 
vessels intended for use in organ 
transplantation from the definition of 
HCT/Ps. The rule excludes such blood 
vessels intended for use in organ 
transplantation only when they are 
labeled as ‘‘For use in organ 
transplantation only” to distinguish 
such vessels from blood vessels not 
intended for use in organ 
transplantation. By labeling such blood 
vessels “For use in organ 
transplantation only” we expect that 
they would not be used for other 
purposes. Under the proposal, blood 
vessels intended for other uses would 
remain subject to 21 CFR part 1271 (or 
21 CFR part 1270, for tissue recovered 
prior to May 25, 2005). 


B. 42 CFR 121.2 


Under 42 CFR 121.2, “Organ” means 
a human kidney, liver, heart, lung, or 
pancreas. This proposed rule adds to 
that definition “Blood vessels recovered 
from an organ donor during the recovery 
of such organ(s) are considered part of 
an organ with which they are procured 
for purposes of this Part if the vessels 
are intended for use in organ 
transplantation and labeled “For use in 
organ transplantation only.’’ Blood 
vessels intended for use in organ 
transplantation would be required to be 


_in compliance with HRSA provisions 


for donor screening and testing. The 
labeling provision would be a distinct 
requirement in order for such blood 


a 

- 
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vessels to fall under the regulation includes any Federal mandate that may 
governing the operation of the OPTN. result in the expenditure by State, local, 
Any OPTN labeling policies, whether and tribal governments, in the aggregate, 


proposal become effective on the date of 
its publication in the Federal Register. 


voluntary or enforceable, would or by the private sector, of $100,000,000 List of Subjects 
supplement this requirement. or more (adjusted annually for inflation) 21 CFR Part 1271 
‘C. 42 CFR 121.7 in any one year.” The current threshold 


Biologics, Communicable diseases, 
after adjustment for inflation is $115 Drugs, HIV/AIDS, Human cells, tissues, 
plicit Price Deflator for the Gross 


meet or exceed this amount. Healthcare, Hospitals, Reporting and 
allocation requirements under 42 CFR ee ee 
part 121 and OPTN policies VI. The Paperwork Reduction Act of 
pertaining to the organ with which the 1995 Se 
delegated to the Commissioner of Food 
determines that the blood vessel is not rate pa se 
needed for the transplantation of that Administration it is proposed that 21 


In 42 CFR 121.7, we are proposing to 
redesignate paragraph (e) as paragraph 
(f), and to add a new paragraph (e). 
Under proposed 42 CFR 121.7(e), a 
blood vessel intended for use in organ 


This proposed rule contains no 
collections of information. Therefore, 
clearance by OMB under the Paperwork 
Reduction Act of 1995 is not required. 


organ. This allocation priority will VII. Environmental Impact yale pipes day CFR part 121 be 

assure that vessels that may be FDA and HRSA have determined : 

necessary for the immediate : under 21 CFR 25.30(j) that this action is 21 CFR Chapter! 

transplantation of the organs with of a type that does not individually or . 

which they are recovered are made cumulatively have a significant effect on PART 1271—HUMAN CELLS, TISSUES, 

available for that use prior to being the human environment. Therefore, AND CELLULAR AND TISSUE-BASED 

diverted to other organ transplant uses. _ neither an environmental assessment PRODUCTS 

V. Analysis of Impacts nor an environmental impact statement 1. The authority citation for 21 CFR 
PDA end MRSA hove exainined the is required. part 1271 continues to read as follows: 

impacts of the proposed rule under VIII. Federalism Authority: 42 U.S.C. 216, 243, 263a, 264, 

Executive Order 12866 and the FDA and HRSA have analyzed this “~ = F 

Regulatory Flexibility Act (5 U.S.C. proposed rule in accordance with the 2. Section 1271.3 is amended by 


601-612), and the Unfunded Mandates _ principles set forth in Executive Order —- paragraph (d)(8) to read as 
Reform Act of 1995 (Public Law 104-4). 13132. FDA and HRSA have determined lows: 


Executive Order 12866 directs agencies __ that the rule does not contain policies § 1271.3 How does FDA define important 
to assess all costs and benefits of that have substantial direct effects on terms in this part? 

available regulatory alternatives and, the States, on the relationship between x * * x « 

when regulation is necessary, to select the National Government and the States,. (q)* * * 


regulatory approaches that maximize or on the distribution of power and (8) Blood vessels recovered with an. 
net benefits (including potential 


; responsibilities among the various organ, as defined in 42 CFR 121.2, that 

economic, environmental, public health levels of government. Accordingly, FDA are intended for use in organ 

and safety, and other advantages; and HRSA have concluded that the rule transplantation and labeled “For use in 

distributive impacts; and equity). FDA does not contain policies that have organ transplantation only.” 

and HRSA believe that this proposed federalism implications as defined in oe a ee 

rule is not a significant regulatory action the Executive order and, consequently, 

as by the a federalism summary impact statement 42 CFR Chapter! 

ap camer is not required. PART 121—ORGAN PROCUREMENT 
options that would minimize any IX. Request for Comments . AND TRANSPLANTATION NETWORK 
significant impact of a rule on small - Interested persons may submit to the 3. The authority citation for 42 CFR 
entities. Because the agencies do not Division of Dockets Management (see part 121 continues to read as follows: 
expect that the transfer of jurisdiction ADDRESSES) written or electronic elitees Math fth 
over the blood vessels described inthis comments regarding this document. 
rule from FDA to HRSA will result in Submit a single copy of electronic 273-2744); and sections 1102, 1106, 1138 

substantial changes in the way 


comments or two paper copies of amy —_—_and 1871 of the Social Security Act (42 
transplant hospitals and OPOs procure, mailed comments, except that U.S.C. 1302, 1306, 1320b-8 and 1395hh). 
store, and transplant such blood vessels, individuals may submit one paper copy. _—4. Section 121.2 is amended by 

FDA and HRSA certify that the Comments are to be identified with the _ adding a sentence at the end of the 
proposed rule will not have a significant docket number found in brackets inthe _ definition of “Organ” to read as follows: 
economic impact on a substantial heading of this document. Received 


number of small entities. 
Section 202(a) of the Unfunded 


comments may be seen in the Division $121.2 Definitions. 
of Dockets Management between9am. * * * * * 


Mandates Reform Act of 1995 requires and 4 p.m., Monday through Friday. - Organ *** Blood vessels recovered 
that agencies prepare a written o from an organ donor during the recovery 
statement, which includes an X. Proposed Effective Date of such organ(s) are considered part of 
assessment of anticipated costs and FDA and HRSA propose that any final an organ with which they are procured 


benefits, before proposing “any rule that rule that may issue based on this 


for purposes of this part if the vessels 


ee not expect this proposed rule to result . 
a in any 1-year expenditure that would 42 CFR Part 121 : 
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are intended for'use inorgan 
transplantation-and labeled “For use in 
organ transplantation only.” 

* * * * * : 

5. Section 121.7 is amended by 
redesignating paragraph (e) as paragraph 
(f) and by adding paragraph (e) to read 
as follows: 


§121.7 identification of organ recipient. 
* * * * * 

(e) Blood vessels considered part of an 
- organ. A blood vessel that is considered 
part of an organ under this part shall be 
subject to the allocation requirements 
and policies pertaining to the organ 
with which the blood vessel is procured 
until and unless the transplant center — 
receiving the organ determines that the: 
blood vessel is not needed for the 
transplantation of that organ. 


* * * * * 


Dated: April 10, 2006. 
Elizabeth M. Duke, 
Administrator, Health Resources and Services 
and Administration. 


Dated: February 8, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy, Food and 
Drug Administration. 
[FR Doc. 06-4370 Filed 5-11-06; 8:45 am] - 
BILLING CODE 4160-01-S 


DEPARTMENT OF JUSTICE 
Bureau of Prisons 


28 CFR Part 551 
[BOP Docket No. 1140-P] 
RIN 1120-AB42 


Smoking/No Smoking Areas 


AGENCY: Bureau of Prisons, Justice. 
-ACTION: Proposed rule. 


SUMMARY: In this document, the Bureau 
of Prisons (Bureau) proposes to revise 
regulations pertaining to smoking/no 
smoking for inmates in Bureau facilities. 
The revised regulations indicate that 
smoking is generally prohibited in and 
on the grounds of Bureau institutions 
and offices, with the following two 
exceptions: Smoking is permitted as 
part of an authorized inmate religious 
activity; and, for Bureau staff and 
official visitors, smoking is permitted 
only in smoking areas designated by the 
Warden. This rule also clarifies that 
possession of smoking apparatus and 
tobacco in any form is prohibited for 
inmates, unless as part of an authorized 
inmate religious activity. Smoking is 
defined‘as inhaling the smoke of any 
substance through the use of smoking 


apparatus including, but not limited to, 
cigars, cigarettes, or pipes. We intend 
this amendment to promote a clean air | 
environment and to protect the health 
and safety of staff and inmates. 

DATES: Comments due by July 11, 2006. 
ADDRESSES: Our e-mail address is 
BOPRULES@BOP.GOV. Comments 
should be submitted to the Rules Unit, 
Office of General Counsel, Bureau of 
Prisons, 320 First Street, NW., 
Washington, DC 20534. You may view 
an electronic version of this rule at 
www.regulations.gov. You may also 
comment via the Internet to BOP at 
BOPRULES@BOP.GOV or by using the 
http://www.regulations.gov comment 
form for this regulation. When 
submitting comments electronically you 
must include the BOP Docket No. in the 
subject box. 

FOR FURTHER INFORMATION CONTACT: 
Sarah Qureshi, Office of General 
Counsel, Bureau of Prisons, phone (202) 
307-2105. 

SUPPLEMENTARY INFORMATION: In this 
document, the Bureau proposes to 
revise regulations pertaining to 
smoking/no smoking for inmates in 
Bureau facilities. The revised 
regulations indicate’that smoking is 
generally prohibited in and on the 
grounds of Bureau institutions and 
offices, with the following two 
exceptions: Smoking is permitted as 
part of an authorized inmate religious 
activity; and, for Bureau staff and 
official visitors, smoking is permitted 
only in smoking areas designated by the 
Warden. This rule also clarifies that 
possession of smoking apparatus and 
tobacco in any form is prohibited for 
inmates, unless as part of an authorized 
inmate religious activity. Smoking is 
defined as inhaling the smoke of any 
substance through the use of smoking 
apparatus including, but not limited to, 
cigars, cigarettes, or pipes. We intend 
this amendment to promote a clean air 
environment and to protect the health 
and safety of staff and inmates. 

A final rule was published on this 
subject on March 24, 2004 (69 FR 
13735), after publication of a proposed 
rule on November 25, 1998 (63 FR 
65502), and a modification on May 6, 
1999 (64 FR 24468). The 2004 final rule 
prohibited indoor smoking areas for 
general inmate use, but allowed 
Wardens to designate outdoor smoking 
areas for general inmate use. 

Several comments to the proposed 
rule and modification objected to 
allowing even outdoor smoking areas for 
inmates. These commenters instead _ 
proposed a total ban on the possession 
and use of lighted tobacco products for 


- all prisoners. The commenters 


expressed dissatisfaction with the 
enforcement of the then-current 
smoking policy. Also, commenters 
expressed a general belief that 
prohibiting indoor smoking within 
Bureau facilities would have little 


- impact on reducing smoking and 


improving the air quality. Two 
commenters on the original proposed 
rule also suggested that all tobacco 
products be banned and no tobacco 
products be sold in federal prisons. 

As statéd in the 2004 final rule 
document, the Bureau does not believe 
that removing tobacco products from the 
institution’s commissary will have a 
significant economic impact as defined 
by the controlling statutes noted below. 
While there may be some impact on 
commissary,profits, the Bureau believes 
that the health benefits outweigh any 
potential drop in such profits. 

Also, when the 2004 regulations were 
implemented, Bureau policy mandated 
smoking cessation programs for inmates 
at all institutions to help ease inmate 
concerns about the possibility of no 
smoking areas. Nicotine patches are 
now available at the inmate’s expense 
through commissary purchase. 

In of the concerns 
raised by these commenters and to 
further strengthen the Bureau’s 
intention to protect the health and 
safety of both staff and inmates, we 
propose to revise the Bureau’s smoking 
regulations to indicate that smoking is 
generally prohibited in and on the 
grounds of Bureau institutions and 
offices, with the following two 
exceptions: Smoking is permitted as 
part of an authorized inmate religious 
activity; and, for Bureau staff and 
official visitors, smoking is permitted 
only in smoking areas designated by the 
Warden. 

Also in consideration of the 
commenters’ concerns, this rule will 
prohibit inmate possession of smoking 
apparatus and tobacco in any form, 
unless as part of an authorized inmate 
ious activity. 

e hazards associated with tobacco 
—_ and second-hand inhalation of 
smoke by nonsmokers is well 
documented and the known health risks 
associated with smoking support 
implementation of stricter smoking/no 
smoking rules. The Bureau believes that 
prohibiting smoking, including inmate 
possession of smoking apparatus and 
tobacco in any form, with only limited 
exceptions for authorized inmate 
religious activity and for Bureau staff 
and official visitors, designated smoking 
areas is the most practicable step toward 
promoting a clean air environment and 
protecting the health and safety of staff 
and inmates. 
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Executive Order 12866 


This regulation has been drafted and 
reviewed in accordance with Executive 
Order 12866, “Regulatory Planning and 
Review,” section 1(b), Principles of 
Regulation. The Director of the Bureau 

of Prisons has determined that this rule 
is not a “significant regulatory action” 
under Executive Order 12866, section 
3(f), and accordingly this rule has not 
been reviewed by the Office of 
Management and Budget. 


Executive Order 13132 


This regulation will not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 13132, 
it is determined that this rule does not 
have sufficient federalism implications 
to warrant the preparation ofa 
Federalism Assessment. 

Regulatory Flexibility Act 

The Director of the Bureau of Prisons, 
in accordance with the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), has 
reviewed this regulation and by 
approving it certifies that this regulation 
will not have a significant economic 
impact upon a substantial number of 
small entities for the following reasons: 
This rule pertains to the correctional 
management of offenders committed to 
the custody of the Attorney General or 
the Director of the Bureau of Prisons, 
and its economic impact is limited to 
the Bureau’s appropriated funds. 


Unfunded Mandates Reform Act of 
1995 


This rule will not result in the 
expenditure by State, local and tribal 
governments, in the aggregate, or by the 
private sector, of $100,000,000 or more 
in any one year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the provisions 
of the Unfunded Mandates Reform Act 
of 1995. 


Small Business Regulatory Enforcement 
Fairness Act of 1996 


This rule is not a major rule as 
defined by § 804 of the Small Business 
Regulatory Enforcement Fairness Act of 
1996. This rule will not result in an 
annual effect on the economy of 
$100,000,000 or more; a major increase 
in costs or prices; or significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
companies to compete with foreign- 


based companies in domestic and 
export markets. 


List of Subjects in 28 CFR Part 551 — 
Prisoners. 


Harley G. Lappin, 
Director, Bureau of Prisons. 


Under rulemaking authority vested in 
the’ Attorney General in 5 U.S.C. 301; 28 
U.S.C. 509, 510 and delegated to the 
Director, Bureau of Prisons in 28 CFR 
0.96, we propose to amend 28 CFR part 
551 as set forth below. 


Subchapter C—institutional 
Management 


PART 551—MISCELLANEOUS 


1. The authority citation for 28 CFR 
551 continues to read as follows: 


Authority: 5 U.S.C. 301; 18 U.S.C. 1512, 
3621, 3622, 3624, 4001, 4005, 4042, 4081, 
4082 (Repealed in part as to offenses 
committed on or after November 1, 1987), 
4161-4166 (Repealed as to offenses 
committed on or after November 1, 1987), 
5006-5024 (Repealed October 12, 1984 as to 
offenses committed after that date), 5039; 28 
U.S.C. 509, 510; Pub. L. 99-500 (sec: 209); 
Attorney General’s May 1, 1995 Guidelines 
for Victim and Witness Assistance. 


2. Revise subpart N to read as follows: 


Subpart N—Smoking/No Smoking 
Areas 


Sec. 
551.160 
551.161 


Purpose and Scope. 

Definitions. 

551.162 Smoking Generally Prohibited. 

551.163 Possession of Smoking Apparatus 
and Tobacco Prohibited. 


§551.160 Purpose and Scope. 

To advance towards becoming a clean 
air environment and to protect the 
health and safety of staff and inmates, 
the Bureau of Prisons will restrict areas 
and circumstances where smoking is 
permitted within its institutions and 
offices. 


§551.161 Definitions. 
For the purposes of this subpart, 
smoking is defined as inhaling the 
smoke of any substance through the use 
of smoking apparatus including, but not 
limited to, cigars, cigarettes, or pipes. 


§551.162 Smoking Generally Prohibited. 

Smoking is generally prohibited in 
and on the grounds of Bureau 
institutions and offices, with the 
following two exceptions: 

(a) Smoking is permitted as part of an 
authorized inmate religious activity; and 

(b) For Bureau staff and official 
visitors, smoking is permitted only in 
smoking areas designated by the 
Warden. 


§551.163 Possession of Smoking 
Apparatus and Tobacco Prohibited. 
Possession of smoking apparatus and 
tobacco in any form is prohibited for 
inmates, unless as part of an authorized 
inmate religious activity. 
[FR Doc. E6—7237 Filed 5—11—06; 8:45 am] 
BILLING CODE 4410-05-P 


_ NATIONAL ARCHIVES AND RECORDS 


ADMINISTRATION 


36 CFR Part 1253 
RIN 3095—AB50 


NARA Facility Locations and Hours 
AGENCY: National Archives and Records 
Administration (NARA). 

ACTION: Proposed rule. 


SUMMARY: NARA proposes to revise its 
regulations on the locations and hours 
of NARA facilities to reflect the 
relocation of two facilities in the past 
fiscal year. This proposed rule will 
affect the public. 

DATES: Comments are due by June 12, 
2006. 


ADDRESSES: NARA invites interested 
persons to submit comments on this 
proposed rule. Please include “Attn: 
RIN 3095—-AB50” and your name and 
mailing address in your comments. 
Comments may be submitted by any of 
the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e Fax: Submit comments by facsimile 
transmission to 301-837-0319. 

¢ Mail: Send comments to 
Regulations Comments Desk (NPOL), 
Room 4100, Policy and Planning Staff, 
National Archives and Records 
Administration, 8601 Adelphi Road, 
College Park, MD 20740-6001. 

e Hand Delivery or Courier: Deliver 
comments to 8601 Adelphi Road, 
College Park, MD. 

FOR FURTHER INFORMATION CONTACT: 
Laura McCarthy at 301-837-3023 or fax 
number 301-837-0319. 
SUPPLEMENTARY INFORMATION: The 
NARA—Southeast Region (Atlanta) 
records center relocated from East Point, 
Georgia, to Ellenwood, Georgia. The 
hours of the facility are Monday through 
Friday, 7:30 a.m. to 3 p.m. The NARA— 
Pacific Region (Riverside) records center 
moved from Laguna Niguel, California, 
to Riverside, California; the hours at this 
facility are Monday through Friday, 8:45 
a.m. to 3-p.m. for scheduled 
appointments. 

This proposed rule is not a significant 
regulatory action for the purposes of 
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Executive Order 12866 and has not been proposes to approve a revision to the — 


reviewed by the Office of Management 
and Budget. As required by the 
Regulatory Flexibility Act, I certify that 
this rule will not have a significant 
impact on a substantial number of small 
entities because this rule applies to 
agencies and individual researchers. 
This regulation does not have any 
federalism implications. 


List of Subjects in 36 CFR Part 1253 


Archives and records. 

For the reasons set forth in the 
preamble, NARA proposes to amend 
part 1253 of title 36, Code of Federal 
Regulations, as follows: 


PART 1253—LOCATIONS OF 
RECORDS AND HOURS OF USE 


1. The authority citation for part 1253 
continues to read as follows: 


Authority: 44 U.S.C. 2104{a). 


2. Amend § 1253.6 by revising 
paragraphs (d) and (1) to read as follows: 


§ 1253.6 Records centers. 
* * * * * 

(d) NARA—Southeast Region 
(Atlanta) is located at 4712 Southpark 
Blvd., Ellenwood, GA 30294. The hours 
are 7:30 a.m. to 3 p.m., Monday through 
Friday. The telephone number is 404— 
736-2820. 

* * * * * 

(l) NARA—Pacific Region (Riverside) 

is located at 23123 Cajalco Road, Perris, 


CA 92570-7298. The hours are 8:45 a.m. 


to 3 p.m., Monday through Friday for 
scheduled appointments. The telephone 
number is 951-956-2000. 


* * * * * 


Dated: May 8, 2006. 
Allen Weinstein, 
Archivist of the United States. 
{FR Doc. E6—7263 Filed 5-11-06; 8:45 am] 


- BILLING CODE 7515-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 52 and 70 
[EPA-R07—OAR-2006-0380; FRL-8169-2] 
Approval and Promulgation of 


Implementation Plans and Operating 
Permits Program; State of Missouri 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: EPA proposes to approve a 
revision to the Missouri State 
‘Implementation Plan (SIP) and 
Operating Permits Program. EPA 


Missouri rule entitled “Submission of 
Emission Data, Emission Fees, and 
Process Information.” This revision will 
ensure consistency between the state 
and the Federally-approved rules. 
DATES: Comments on this proposed 
action must be received in writing by 
June 12, 2006. 

ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA—R07-— 


~ OAR-2006-0380 by one of the following 


methods: 

1. http://www.regulations.gov: Follow 
the online instructions for submitting 
comments. 

2. E-mail: algoe-eakin.amy@epa.gov. 

3. Mail: Amy Algoe-Eakin, 
Environmental Protection Agency, Air 
Planning and Development Branch, 901 
North 5th Street, Kansas City, Kansas 


- 66101. 


4. Hand Delivery or Courier: Deliver 
your comments to: Amy Algoe-Eakin, 
Environmental Protection Agency, Air 
Planning and Development Branch, 901 
North 5th Street, Kansas City, Kansas 
66101. Such deliveries are only 
accepted during the Regional Office’s 
normal hours of operation. The Regional 
Office’s official hours of business are 
Monday through Friday, 8 to 4:30, 
excluding legal holidays. 

Please see the direct final rule which 
is located in the Rules section of this 
Federal Register for detailed 
instructions on how to submit 
comments. 


FOR FURTHER INFORMATION CONTACT: 
Amy Algoe-Eakin at (913) 551-7942, or 
by e-mail at algoe-eakin.amy@epa.gov. 
SUPPLEMENTARY INFORMATION: In the 
final rules section of the Federal 
Register, EPA is approving the state’s 
SIP revision as a direct final rule 
without prior proposal because the 
Agency views this as.a noncontroversial 
revision amendment and anticipates no 
relevant adverse comments to this 
action. A detailed rationale for the 
approval is set forth in the direct final 
rule. If no relevant adverse comments 
are received in response to this action, 
no further activity is contemplated in 
relation to this action. If EPA receives 
relevant adverse comments, the direct 
final rule will be withdrawn and all 
public comments received will be . 
addressed in a subsequent final rule 
based on this proposed action. EPA will 
not institute a second comment period 
on this action. Any parties interested in 


- commenting on this action should do so 


at this time. Please note that if EPA’ 
receives adverse comment on part of 
this rule and if that part can be severed 


from the remainder of the rule, EPA may 


adopt as final those parts of the rule that 


are not the subject of an adverse 
comment. For additional information, 
see the direct final rule which is located 
in the rules section of this Federal 
Register. 

Dated: May 1, 2006. 
James B. Gulliford, 
Regional Administrator, Region 7. 
[FR Doc. 06—4433 Filed 5-11-06; 8:45 am] 
BILLING CODE 6560-50-P 


LEGAL SERVICES CORPORATION 
45 CFR Part 1624 


Prohibition Against Discrimination on 
the Basis of Disability 


AGENCY: Legal Services Corporation. 
ACTION: Notice of Proposed Rulemaking. 


SUMMARY: This Notice of Proposed 
Rulemaking (NPRM) proposes to amend 
the Legal Services Corporation’s 
regulation on prohibitions against 
discrimination on the basis of disability. 
These proposed changes are intended to 
improve the utility of the regulation for 
LSC, its grantees and other interested 
persons, by updating the terminology 
used throughout the regulation, by 
adding a reference to compliance with 
the Americans with Disabilities Act and 
by adding language to the enforcement 
provision setting forth LSC policy 
regarding investigation of complaints of 
violation of this regulation. 

DATES: Comments on this NPRM are due 
on June 26, 2006. 

ADDRESSES: Written comments may be 
submitted by mail, fax or e-mail to 
Mattie Cohan Condray, Senior Assistant 
General Counsel, Office of Legal Affairs, 
Legal Services Corporation, 3333 K 
Street, NW., Washington, DC 20007; 
202-295-1624 (ph); 202-337-6519 (fax): 
mcondray@Isc.gov. 

FOR FURTHER INFORMATION CONTACT: 
Mattie Cohan Condray, Senior Assistant 
General Counsel, 202-295-1624 (ph); 
mcondray@Isc.gov. 


SUPPLEMENTARY INFORMATION: 
Background 


Section 504 of the Rehabilitation Act 
of 1973 (29 U.S.C. 706), as amended, 
prohibits discrimination on the basis of 
handicap by recipients of Federal 
assistance. As recipients of federal 
assistance, Legal Services Corporation 
(LSC) grant recipients are subject to the 
non-discrimination requirements of 
Section 504. At the same time, while the 
Corporation is not obligated to enforce . 
Section 504 of the Rehabilitation Act 
(since it is not an agency, department or ~ 
instrumentality of the Federal 
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government), it does have the authority 
to ensure that LSC grant recipients 
comply with its provisions. LSC chose 
to exercise this authority and adopted 
the Part 1624 regulation implementing 
the non-discrimination requirements in 
Section 504 in 1979. The regulation has 
not been amended since that time. 

On October 29, 2005, the LSC Board 
of Directors directed that LSC initiate a 
rulemaking to consider revisions to 
LSC’s regulation at 45 CFR Part 1624. 
The rulemaking proceeding is intended 
to provide the opportunity for an 
unlimited and thorough review of the 
regulation with the intent of updating 
and improving the rule as appropriate. 
At the Board’s further direction, prior to 
the development of this Notice of 
Proposed Rulemaking (““NPRM”’), LSC 
convened a Rulemaking Workshop ! to 
consider revisions to this Part. 

LSC convened a Rulemaking 
Workshop on December 13, 2005 to 
discuss Part 1624. The following 
persons participated in the Workshop: 
John “Chip” Gray, South Brooklyn Legal 
Services; John Herrion, United Spinal 
Association; Linda Perle, Center for Law 
and Social Policy; Don Saunders, 
National Legal Aid and Defender 
Association; Helaine Barnett, LSC 

‘President (welcoming remarks only); 
Karen Sarjeant, LSC Vice President for 
Programs and Compliance; Charles 
Jeffress, LSC Chief Administrative 
Officer; Mattie Condray, LSC Office of 
Legal Affairs; Curtis Goffe, LSC Office of 
Compliance and Enforcement; Tillie 
Lacayo, LSC Office of Program 
Performance; Mark Freedman, LSC 
Office of Legal Affairs; and Treefa Aziz, . 
LSC Office of Government Relations and 
Public Affairs. 

The discussion was wide-ranging and 
open. The highlights of the discussion 
are summarized as follows. There was a 
general assessment that grantees appear 
to be in compliance with the regulation 
and that LSC does not receive many 
complaints of non-compliance. It was 
noted that most of the complaints that 
do come to LSC are from grantee staff 
and are related to employment 
discrimination, rather than accessibility 
of services for applicants or clients with 
disabilities. LSC’s staff practice is to 
refer such complainants to the 


1 Under LSC’s Rulemaking Protocol, a 
Rulemaking Workshop is a meeting at which the 
participants (which may include LSC Board 
members, staff, grantees and other interested 
parties) “hold open discussions designed to elicit 
information about problems or concerns with the 
regulation (or certain aspects thereof) and provide 
an opportunity for sharing ideas regarding how to 
address those issues. * * * [A] Workshop is not 
intended to develop detailed alternatives or to 
obtain consensus on regulatory proposals.” 67 FR 
69762, 69763 (November 19, 2002). 


appropriate Federal, state or local 
agency. At the same time, it was noted 
that the language of the regulation could 
be updated in places and that there are 
new assistive technologies which could 
be referenced in the regulation. 

The participants discussed the fact 
that LSC’s enforcement expertise and 
resources are limited and that claimants, 
with the passage of the Americans with 
Disabilities Act (‘““ADA’’), have recourse 
to other agencies and private actions for 
the pursuit of redress for discrimination 
on the basis of disability. The notion 
that the regulation could be amended to 
reflect these facts was raised. In 
addition, the participants also discussed 
other avenues of raising awareness of 
accessibility issues, such as the issuance 
of guidance from LSC in the form of a 
Program Letter, focusing on accessibility 
in program visits and in competition, 
better sharing of best practices and 
emphasis on opportunities through 
LSC’s Technology Initiative Grant 
Program. 

At its meeting on January 27, 2006, 
LSC management made a presentation 
to the Operations and Regulations 
Committee of the LSC Board of Directors 
on the Rulemaking Workshop. The 
Committee then voted to recommend 
that the Board of Directors directed LSC 
to continue the rulemaking and develop 
an NPRM, proposing such changes as 
deemed appropriate. On January 28, 
2006, the Board of Directors voted to 
accept the recommendation of the 
Operations and Regulations Committee. 

A Draft NPRM was then presented to 
the Operations and Regulations 
Committee at its meeting on April 28, 
2006. The Committee voted to 
recommend that the Board of Directors 
approve this NPRM for publication. The 
following day the Board of Directors 
voted to accept the Committee’s 
recommendation and directed LSC to 
issue this NPRM for public comment. 


Summary of Proposed Changes 


LSC is proposing only relatively 
minor changes to the regulation, but 
LSC believes that these changes will 
improve the utility of the regulation for 
LSC, its grantees and other interested 
persons. First, LSC is proposing to 
update the nomenclature used 
throughout the regulation to refer to 
“person with a disability” or ‘‘persons 
with disabilities” instead of 
“handicapped person(s).”’ This change 
is not intended to create any substantive 
change in meaning, but rather is 
intended to reflect a more current 
terminology. Second, LSC is proposing 
to add a reference to compliance with 
the Americans with Disabilities Act to 
the regulation. This change is discussed 


in greater detail in the section-by- 
section analysis section under the 
discussion of proposed section 1624.1. 
Third, LSC is proposing to add language 
to the enforcement provision setting 
forth LSC policy regarding investigation 
of complaints of violation of this 
regulation. This change is discussed in 
greater detail in the section-by-section 
analysis section under the discussion of 
proposed section 1624.8. LSC is also 
proposing to make a number of 
technical and grammatical corrections 
to the regulation. 


In addition, LSC is proposing to 
eliminate the current section 1624.7 of 
the regulation on self-evaluation. This 
section required legal services programs 
to evaluate by January 1, 1980, their 
facilities, practices and policies to 
determine the extent to which they 
complied with the requirements of this 
Part. This section does not contain a 
continuing requirement for self- 
evaluation and, as such, is now 
obsolete. LSC is thus proposing to 
eliminate it. Under section 1624.5, 
grantees are required to certify facility 
accessibility prior to entering into leases 
or purchases of office space (or, if the 
facility will not be accessible, provide a 
detailed statement as to why the facility 
is not accessible and describe steps that 
the grantee will take to make sure its 
services are accessible). This 
requirement ensures that facilities are, 
to the maximum extent feasible, 
accessible to persons with disabilities 
and ensures that grantees are taking 
accessibility issues into consideration in 
providing services. 


Section-by-Section Analysis 
Section 1624.1—Purpose 


LSC is proposing to change the terms 
“handicapped persons” as they appear 
in this section to ‘‘persons with 
disabilities.” In addition, LSC is 
proposing to add language to make 
reference to the ADA. The new language 
would note that requirements of this 
Part apply in addition to any 
responsibilities legal services programs 
may have under applicable 
requirements of the Americans with © 
Disabilities Act and applicable 
implementing regulations of the 
Department of Justice and the Equal 
Employment Opportunity Commission. 
The proposed language is not intended 
to impose any new obligations on 
grantees with respect to LSC-related 
regulatory compliance matters, nor 
assume LSC authority for enforcing the 
ADA that LSC does not possess. 
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Section 1624.2—Application 

LSC is not proposing any changes to 
this section. 

Section 1624.3—Definitions 

LSC is proposing to change the term 
“handicapped person” to “‘person with 
a disability” in section 1624.3(c)(1). 
Similarly, LSC proposes to change the 
term “qualified handicapped person” in 
section 1624.3(d) to “qualified person 
' with a disability.” In neither case is the 
proposed change intended to create any 
substantive change to the regulation, but 
rather to reflect updated and preferred 
nomenclature. 

LSC is also proposing to add a 
definition of the term “auxiliary aids 
and/or other assistive technology.” 
Under section 1624.4, grantees with 
more than fifteen employees are 
required to provide appropriate 
“auxiliary aids” when necessary to 
clients and applicants to make services 
accessible. Although the current 
’ regulation uses the term “auxiliary 
aids,” it does not contain a formal 
definition of the term in the definition 
section. Rather, section 1624.4 provides 
that for the purposes of that section, 
“auxiliary aids include, but are not 
limited to, brailled and taped material, 
interpreters, telecommunications 
equipment for the deaf, and other aids 
for persons with impaired vision and 
hearing.”’ Although this informal 
definition of ‘‘auxiliary aids” appears to 
be limited to aids for persons with 
impaired vision or hearing, the 
provision of the regulation which 
requires their use calls for auxiliary aids 
for persons ‘“‘with impaired sensory, - 
manual or speaking skills,” which is 
broader than simply vision or hearing 
impairments. LSC believes that this 
discrepancy should be rectified. In 
addition, although the term “auxiliary 
aids” is not used in the section on 
employment (1624.6), a similar concept 
appears there. Under section 1624.6(e), 
grantees are required to make reasonable 
accommodations for otherwise qualified 
employees and job applicants with 
disabilities. The regulation specifies 
that, among other things, “reasonable 
accommodations” include (but are not 
limited to) “the modification of 
equipment or devices, the provision of 
readers or interpreters and other similar 
actions.” 

Rather than continue to have these 
similar concepts set forth in different 
parts of the regulation with different 
terminology, LSC is proposing to use the 
single term ‘‘auxiliary aids and/or other 
assistive technology” in both sections 
and to add a definition of that term to 
the definitions section. Since the 


original adoption of the regulation in 
1979 there have been significant. 
advances in technology which are 
available to persons with disabilities to 
help them access and benefit from legal 
services programs’ services. The 
proposed definition is based on a 
definition of “assistive technologies”’ 
found in the Individuals with 
Disabilities Education Act, 20 U.S.C. 
1400, et seq., and is intended to broadiy 
refer to the range of aids or technologies 
which grantees can make available to 
applicants, clients and employees with 
disabilities, as appropriate and 
necessary, to comply with the 
requirements of this Part. LSC seeks 
comment on whether additional specific 
assistive technologies should be 
referenced in the list of ngn-exhaustive 
examples in the definition, and if so, 
which ones. 


Section 1624.4—Discrimination 
Prohibited 


LSC is proposing two notable 
amendments to this section. First, in 
each instance in which the term 
“handicapped person” or “handicapped 
persons” appears, LSC proposes to 
replace it with “person with a 
disability” or “persons with 
disabilities” as grammatically 
appropriate. As noted above, LSC 
intends no substantive change, but 
rather to reflect updated and preferred 
nomenclature. LSC is also proposing to 
use the term ‘‘auxiliary aids and/or 
other assistive technologies” instead of 
the term “auxiliary aids” in section 
1624.4(d)(1) and (2) and to delete the 
text appearing at 1624.4(d)(3). As 
discussed above, LSC believes that users 
of the regulation will be better served by 
having a formal definition of the term in 
the definitions section of the regulation 
than an informal definition elsewhere. 
In addition, LSC believes that 
expanding the term to include “other 
assistive technologies,” combined with 
the proposed definition, will better 
reflect the range of systems and devices 
existing in the market that grantees may 
choose from to help make their services 
accessible to persons with disabilities. 


‘Section 1 624.5—Accessibility of Legal 


Services 

LSC is proposing two notable 
amendments to this section. First, in 
each instance in which the term . 
“handicapped person” or ‘handicapped 
persons” appears, LSC proposes to 
replace it with “person with a 
disability” or ‘persons with 
disabilities” as grammatically 
appropriate. As noted above, LSC 
intends no substantive change, but 
rather to reflect updated and preferred 


nomenclature. Second, LSC is proposing 
to replace the reference to “the 
appropriate Regional Office” in section 
1624.5(c) with “LSC.” At the time Part 
1624 was originally adopted LSC had 
Regional Offices, but it no longer does. 
All LSC business is conducted out of its 
Washington, D.C. offices. As such, the — 
statement required by section 1624.5(c) 
cannot be submitted to a “Regional - 
Office” any longer and such statements . 
are simply submitted to LSC. The 
regulation should reflect this fact. 


Section 1624.6—Employment 


LSC is proposing two notable 
amendments to this section. First, in 
each instance in which the term 
“handicapped person” or “handicapped 
persons” appears, LSC proposes to 
replace it with “person with a 
disability” or “persons with 
disabilities” as grammatically 
appropriate. As noted above, LSC 
intends no substantive change, but 
merely the use of updated and preferred 
nomenclature. 

LSC is also proposing to use the term 
“auxiliary aids and/or other assistive 
technologies” instead of the words 
“readers or interpreters” in section 
1626(e)(1). As discussed above, LSC 
believes that users of the regulation will 
be better served by using a standardized 
and formally defined term. LSC believes 
that using the.term “auxiliary aids and/ 
or other assistive technologies” in this _ 
section, combined with the proposed 
definition of that term, will better reflect 
the range of systems and devices 
existing in the market that grantees may 
choose from to make reasonable 
accommodations in employment for 
otherwise qualified applicants and 
employees with disabilities. 


Section 1624.7—Enforcement 


The current regulation specifies only 
that LSC’s enforcement procedures at 45 
CFR part 1618 shall apply to alleged 
violations of this Part. Under part 1618, 
LSC is obligated to investigate 
complaints of violations of the LSC Act, 
appropriations acts, LSC regulations or 
grant assurances and to work with 
grantees to resolve matters informally 
when possible. Ultimately, if no 
informal resolution is agreed upon, 
LSC’s enforcement powers involve 
reducing or eliminating funding 
generally. LSC does not have authority 
to directly order ‘injunctive relief’ 
however, as do other Federal, state and 
local agencies charged with ADA and 
other disability-based discrimination 
law enforcement. Moreover, LSC’s 
Office of Compliance and Enforcement, 
although taking those complaints of 
disability-based discrimination it 
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receives seriously, has limited resources 
available and does not generally have 
significant expertise in investigating » 
these types of claims. 

In light of the above, LSC’s ‘policy 
when such complaints have been filed 
with the Office of Compliance and ~ 
Enforcement has been to recommend 
that complainants pursue claims with 
appropriate Federal, state or local 
agencies which may be in a better 
position to investigate their claims and 
order the relief being sought. In cases 
where a claim is filed with another 
agency, LSC generally defers to that 
investigation during its pendency and 
relies upon the findings of the other 
agency in resolving the complaint filed 
with LSC. LSC has found this policy to 
be efficient and effective. Accordingly, 
LSC is proposing to explicitly 
incorporate this policy into the 
regulation. LSC believes this action will 
clarify expectations for LSC 
enforcement staff, grantees, and 
potential claimants alike. Of course, 
LSC retains the discretion and authority 
to conduct its own investigations into 
any claim of disability-based : 
discrimination grounded in this Part or’ 
the grant assurances and make its own 
findings upon the conclusion of such 
investigation, irrespective of whether a 
complaint based on the same 
circumstances is pending at another 
agency. 

List of Subjects in 45 CFR Part 1624 

Civil rights, Grant programs—law, 
Individuals with disabilities, Legal 
services. 

For reasons set forth above, and under 
the authority of 42 U.S.C. 2996g(e), LSC 


proposes to revise 45 CFR part 1624 as 
follows: 


PART 1624—PROHIBITION AGAINST 
DISCRIMINATION ON THE BASIS OF 
DISABILITY 


Sec. 

1624.1 
1624.2 
1624.3 
1624.4 
1624.5 


Purpose. 

Application. 

Definitions. 

Discrimination prohibited. 
Accessibility of legal services. 
1624.6 Employment. 

1624.7 Enforcement. 


Authority: 49 U.S.C. 794; 42 U.S.C. 
2996f(a) (1) and (3). 


§ 1624.1 Purpose. 

The purpose of this part is to assist 
and provide guidance to legal services 
programs supported in whole or in part 
by Legal Services Corporation funds in 
removing any impediments that may 
exist to the provision of legal assistance 
to persons with disabilities eligible for 
such assistance in accordance with 


section 504 of the Rehabilitation Act of 
1973, as amended, 29 U.S.C. section 794 
and with sections 100”Aa)(1) and (3) of 
the Legal Services Corporation Act, as 
amended, 42 U.S.C. sections 2996f(a)(1) 
and (3), with respect to the provision of 
services to and employment of persons 
with disabilities. The requirements of 
this Part apply in addition to any 
responsibilities legal services programs 
may have under applicable 
requirements of the Americans with 
Disabilities Act and applicable 
implementing regulations of the 
Department of Justice and the Equal 
Employment Opportunity Commission. 


§ 1624.2 Application. 

This part applies to each legal 
services program receiving financial 
assistance from the Legal Services 
Corporation. 


§ 1624.3 Definitions. 

As used in this part, the term: 

(a) Legal services program means any 
recipient, as defined by § 1600.1 of this 
chapter, or any other public or private 
agency, institution, organization, or 
other entity, or any person to which or 
to whom financial assistance is 
extended by the Legal Services 
Corporation directly or through another 
agency, institution, organization, entity 
or person, including any successor, 
assignee, or transferee of a legal services 
program, but does not include the 
ultimate beneficiary of legal assistance; 

(b) Facility means all or any portion 
of buildings, structures, equipment, 
roads, walks, parking lots, or other real 
or personal property or interest in such 
property; 

(c) (1) Person with a disability means 
any person who: 

(i) Has a physical or mental 
impairment which substantially limits 
one or more major life activities, 

(ii) Has a record of such an 
impairment, or 

(iii) Is regarded as having such an 
impairment; 

(2) As used in paragraph (c)(1) of this 
section the phrase: 

(i) Physical or mental impairment 
means: Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
Neurological; musculoskeletal; special 
sense organs; digestive; genitourinary; 
hemic and lymphatic; skin; and 
endocrine; or any mental or 
psychological disorder, such as mental 
retardation, organic brain syndrome, 
emotional or mental illness, and specific 
learning disabilities; The phrase 
includes, but is not limited to, such 
diseases and conditions as orthopedic, 


visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and drug 
addiction and alcoholism; 

(ii) Major life activities means 
functions such as caring for one’s self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working; 

(iii) Has a record of such impairment 


_ means has a history of, or has been 


misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activities; 

(iv) Is regarded as having an 
impairment means: 

(A) Has a physical or mental 
impairment that does not substantially 
limit major life activities but is treated 


- by a legal services program as 


constituting such a limitation; 

(B) Has a physical or mental 
impairment that substantially limits 
major life activities only as a result of . 
the attitudes of others toward such 


impairments; or 


(C) Has none of the impairments 
defined in paragraph (c)(2)(i) of this 
section but is treated by a legal services 
program as having such an impairment; 

(d) Qualified person with a disability 
means: 

(1) With respect to employment, a 
person with a disability who, with 
reasonable accommodation, can perform 
the essential functions of the job in 
question; 

(2) With respect to other services, a 
person with a disability who meets the 


eligibility requirements for the receipt of 


such services from the legal services 
program. 

(e) Auxiliary aids and/or other 
assistive technologies means any item, 
piece of equipment, or product system 
whether acquired commercially off the 
shelf, modified or customized, that is 
used to increase, maintain, or improve 
functional capabilities of individuals 
with disabilities. Auxiliary aids and/or 
assistive technologies include, but are 
not limited to, brailled and taped 
material, interpreters, 
telecommunications equipment for the 
deaf, voice recognition software, 
computer screen magnifiers, screen 
reader software, wireless ee 
systems, and other aids. 


§ 1624.4 Discrimination prohibited. 

(a) No qualified person with a 
disability shall, on the basis of 
disability, be excluded from 
participation in, be denied the benefits 
of, or otherwise be subjected to 
discrimination by any legal services 
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program, directly or through any 
contractual or other arrangement. 

(b) A legal services program may not 
deny a qualified person with a disability 
the opportunity to participate in any of 
its programs or activities or to receive 
any of its services provided at a facility 
on the ground that the program operates 
a separate or different program, activity 
or facility that is specifically designed to 
serve persons with disabilities. 

(c) In determining the geographic site 
or location of a facility, a legal services 
program may not make selections that 
have the purpose or effect of excluding 
persons with disabilities from, denying 
them the benefits of, or otherwise 
subjecting them to discrimination under 
any program or activity of the legal 

_services program. 

(d) (1) A legal services program that 
employs a total of fifteen or more 
persons, regardless of whether such- 
persons are employed at one or more 
locations, shall provide, when 
necessary, appropriate auxiliary aids 
and/or other assistive technologies to 
persons with impaired sensory, manual 
or speaking skills, in order to afford 
such persons an equal opportunity to 
benefit from the legal services program’s 
services. A legal services program is not 
required to maintain such aids at all 
times, provided they can be obtained on 
reasonable notice. 

(2) The Corporation may require legal 
services programs with fewer than 
fifteen employees to provide auxiliary 
aids where the provision of such aids 
would not significantly impair the 
ability of the legal services program to 
provide its services. 

(e) A legal services program shall take 
reasonable steps to ensure that 

- communications with its applicants, 
employees, and beneficiaries are 

- available to persons with impaired 
vision and hearing. 

(f) A legal services program may not 
deny persons with disabilities the 
opportunity to participate as members 
of or in the meetings or activities of any 
planning or advisory board or process 
established by or conducted by the legal 
services program, including but not 
limited to meetings and activities 
conducted in response to the 
requirements of 45 CFR part 1620. 


§1624.5 Accessibility of legal services. 

(a) No qualified person with a 
disability shall, because a legal services 
program’s facilities are inaccessible to or 
unusable by persons with disabilities, 
be denied the benefits of, be excluded 
from participation in, or otherwise be 
subjected to discrimination by any legal 
services program. 


(b) A legal services program shall - 
conduct its programs and activities so 
that, when viewed in their entirety, they 
are readily accessible to and usable by 
persons with disabilities. This 


- paragraph does not necessarily require a 


legal services program to make each of 
its existing facilities or every part of an 
existing facility accessible to and usable 
by persons with disabilities, or require 

a legal services program to make 
structural changes in existing facilities 
when other methods are effective in 
achieving compliance. In choosing 
among available methods for meeting 
the requirements of this paragraph, a 
legal services program shall give priority 
to those-methods that offer legal services 
to persons with disabilities in the most 
integrated setting appropriate. 

(c) A legal services program shall, to 
the maximum extent feasible, ensure 
that new facilities that it rents or 
purchases are accessible to persons with 
disabilities. Prior to entering into any 
lease or contract for the purchase of a 
building, a legal services program shall 
submit a statement to LSC certifying 
that the facilities covered by the lease or 
contract will be accessible to persons 
with disabilities, or if the facilities will 
not be accessible, a detailed description 


. of the efforts the program made to 


obtain accessible space, the reasons why 
the inaccessible facility was 
nevertheless selected, and the specific 
steps that will be taken by the legal - 
services program to ensure that its 
services are accessible to persons with 
disabilities who would otherwise use 
that facility. After a statement certifying 
facility accessibility has been submitted; 
additional statements need not be 
resubmitted with respect to the same 
facility, unless substantial changes have 
been made in the facility that affect its 
accessibility. 

(d) A legal services program shall 
ensure that new facilities designed or 
constructed for it are readily accessible 
to and usable by persons with 
disabilities. Alterations to existing 
facilities shall, to the maximum extent 
feasible, be designed and constructed to 


make the altered facilities readily 


accessible to and usable by persons with 
disabilities. 


§ 1624.6 Employment. 

(a) No qualified person with a 
disability shall, on the basis of 
disability, be subjected to 
discrimination in employment by any 
legal services program. 

) A legal services program shall 
make all decisions concerning 
employment under any program or _ 
activity to which this part applies in a 
manner that ensures that discrimination 


on the basis of disability does not occur, 
and may not limit, segregate, or classify 
applicants or employees in any way that 
adversely affects their opportunities or 
status because of disability. 

(c) The prohibition against 
discrimination in employment applies 
to the following activities: 

(1) Recruitment, advertising, and the 
processing of applications for . 


employment; 


(2) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return from 
layoff, and rehiring; 

(3) Rates of pay or any other form of 
compensation and changes in 
compensation; 

(4) Job assignments, job 
classifications, organizational 
structures, position descriptions, lines 
of progression, and seniority lists; 

5) Leaves of absence, sick leave, or 
any other leave; 

%6) Fringe benefits available by virtue 
of employment, whether or not 
administered by the legal services 

rogram; 

(7) Selection and financial support for 
training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, and selection for 
leaves of absence to pursue training; 

(8) Employer sponsored activities, 
including social or recreational 
programs; and 

(9) Any other term, condition, or 
privilege of employment. 

(d) A legal services program may not 
participate in any contractual or other - 
relationship with persons, agencies, 
organizations or other entities such as, 
but not limited to, employment and 
referral agencies, labor unions, 
organizations providing or 
administering fringe benefits to 
employees of the legal services program, 
and organizations providing training 
and apprenticeship programs, if the 
practices of such person, agency, 
organization, or other entity have the 
effect of subjecting qualified applicants 
or employees with disabilities to 
discrimination prohibited by this 
paragraph. 

(e)A laos services program shall 
make reasonable accommodation to the 
known physical or mental limitations of 
an otherwise qualified applicant or 
employee with a disability unless the 
accommodation would impose an 
undue hardship on the operation of the 
program. 

(1) For purposes of this paragraph (e), 


‘reasonable accommodation may 


include: 

(i) making facilities used by 
employees readily accessible to and 
usable by persons with disabilities; and 
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(ii) job restructuring, part-time or 
modified work schedules, acquisition or 
modification of equipment or devices, 
the provision of auxiliary aids and/or 
_ other assistive technologies, and other 

similar actions. 

(2) In determining whether an 
accommodation would impose an 

’ undue hardship on the operation of a 
legal services program, factors to be 
considered include, but are not limited 
to, the overall size of the legal services - 
program with respect to number of 
employees, number and type of 
facilities, and size of budget, and the 
nature and costs of the accommodation 
needed. 

(3) A legal services program may not 
deny any employment opportunity to a 
qualified employee or applicant with a 
disability if the basis for the denial is a 
need to make reasonable 
accommodation to the’physical or 
mental limitations of the employee or 
applicant. 

f) A legal services program may not 
use employment tests or criteria that 
discriminate against persons with 
disabilities, and shall ensure that 
employment tests are adapted for use by 
persons who have disabilities that 
impair sensory, manual, or speaking 
skills. 

(g) A legal services program may not 
conduct a pre-employment medical 
examination or make a pre-employment 
inquiry as to whether an applicant is a 
person with a disability or as to the 
nature or severity of a disability except 
under the circumstances described in 45 
CFR 84.14(a) through (d)(2). The 
Corporation shall have access to 
relevant information obtained in 
accordance with this section to permit 
investigations of alleged violations of 
this Part. , 

(h) A legal services program shal! post 
in prominent places in each of its offices 
a notice stating that the legal services 
program does not discriminate on the 
basis of disability. 

(i) Any recruitment materials 
published or used by a legal services 
program shall include a statement that 
the legal services program does not 
discriminate on the basis of disability. 


§ 1624.7 Enforcement. 

(a) The procedures described in Part 
1618 of these regulations shall apply to 
any alleged violation of this Part by a 
legal services program. 

(b) When LSC receives a complaint of 
a violation of this Part, LSC policy is 
generally to refer such complainants 
promptly to the appropriate Federal, 
state or local agencies, although LSC 
retains the discretion to investigate all 
complaints and/or to maintain an open 


complaint file during the pendency of 
an investigation being conducted by 
such other Federal, state or local agency. 
LSC may use, at its discretion, 
information obtained by such other 
agency as may be available to LSC, 


including findings of such other agency ~ 


of whether discrimination on the basis 
of disability occurred. 


Victor M. Fortuno, 
General Counsel and Vice President for Legal 


Affairs. 


[FR Doc. E6—7280 Filed 5-11-06; 8:45 am] 
BILLING CODE 7050-01-P 


DEPARTMENT OF DEFENSE 


Defense Acquisition Regulations 
System 


48 CFR Part 201 
RIN 0750-AF30 


Defense Federal Acquisition 
Regulation Supplement; Contracting 
Officers’ Representatives (DFARS 
Case 2005-—D022) 


AGENCY: Defense Acquisition 
Regulations System, Department of 
Defense (DoD). 

ACTION: Proposed rule with request for 
comments. 


SUMMARY: DoD is proposing to amend 
the Defense Federal Acquisition 
Regulation Supplement (DFARS) to 
update text pertaining to the designation 
of a contracting officer’s representative. 
This proposed rule is a result of a 
transformation initiative undertaken by 
DoD to dramatically change the purpos 
and content of the DFARS. i 
DATES: Comments on the proposed rule 
should be submitted in writing to the 
address shown below on or before July 
11, 2006, to be considered in the 
formation of the final rule. 

ADDRESSES: You may submit comments, 
identified by DFARS Case 2005—D022, 
using any of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. - 

e E-mail: dfars@osd.mil. Include 
DFARS Case 2005—D022 in the subject 
line of the message. 

e Fax: (703) 602-0350. 

e Mail: Defense Acquisition 
Regulations System, Attn: Ms. Robin 
Schulze, OUSD(AT&L)DPAP(DARS), 
IMD 3C132, 3062 Defense Pentagon, 
Washington, DC 20301-3062. 

e Hand Delivery/Courier: Defense 
Acquisition Regulations System, Crystal 
Square 4, Suite 200A, 241 18th Street, 
Arlington, VA 22202-3402. 


Comments received generally will be 
posted without change to http:// 
www.regulations.gov, including any 
personal information provided. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Robin Schulze, (703) 602-0326. 


SUPPLEMENTARY INFORMATION: 
A. Background 


DFARS Transformation is a major 
DoD initiative to dramatically change 
the purpose and content of the DFARS. 
The objective is to improve the 
efficiency and effectiveness of the 
acquisition process, while allowing the 
acquisition workforce the flexibility to 
innovate. The transformed DFARS will 
contain only requirements of law, DoD- 
wide policies, delegations of FAR 
authorities, deviations from FAR 
requirements, and policies/procedures 
that have a significant effect beyond the 
internal operating procedures of DoD or 
a significant cost or administrative 
impact on contractors or offerors. 
Additional information on the DFARS 
Transformation initiative is available at 
http://www.acq.osd.mil/dpap/dars/ 


dfars/transformation/index.htm. 


This proposed rule is a result of the 
DFARS Transformation initiative. The 
proposed DFARS changes— 

e Clarify the authority of a 
contracting officer’s representative; and 
e Remove internal DoD procedures 

relating to the designation of a 
contracting officer’s representative. Text 
on this subject will be relocated to the 
new DFARS companion resource, 
Procedures, Guidance, and Information 
(PGI). Additional information on PGI is 
available at http://www.acq.osd.mil/ 
dpap/dars/pgi. 

This rule was not subject to Office of 
Management and Budget review under 
Executive Order 12866, dated 
September 30, 1993. 


B. Regulatory Flexibility Act 


DoD does not expect this rule to have 
a significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., 
because the proposed rule addresses 
internal DoD procedural matters, and 
makes no significant change to DoD 
contracting policy. Therefore, DoD has 
not performed an initial regulatory 
flexibility analysis. DoD invites 
comments from small businesses and 
other interested parties. DoD also will 
consider comments from small entities 
concerning the affected DFARS subpart 
in accordance with 5 U.S.C. 610. Such 
comments should be submitted 
separately and should cite DFARS Case 
2005—D022. 
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C. Paperwork Reduction Act 

The Paperwork Reduction Act does 
not apply, because the rule does not 
impose any information collection 
requirements that require the approval 
of the Office of Management and Budget 
under 44 U.S.C. 3501, et seq. 


List of Subjects in 48 CFR Part 201 
Government procurement. 


Michele P. Peterson, 


Editor, Defense Acquisition Regulations 
System. 


Therefore, DoD proposes to amend 48 
CFR part 201 as follows: 


PART 201—FEDERAL ACQUISITION 
REGULATIONS SYSTEM 


1. The authority citation for 48. CFR’ 
part 201 continues to read as follows: 


Authority: 41 U.S.C. 421 and 48 oR 
Chapter 1. 


2. Section 201.602—2 is revised to read 


as follows: 


201.602-2 Responsibilities. 
(1) Follow the procedures at PGI 


- 201.602-2 regarding designation of a 


contracting officer’s representative 
(COR). 

(2) A COR- 

(i) Must be a Government employee, 
unless otherwise authorized in agency 

ulations. 

ii) Must be qualified by training and 
experience commensurate with the 
responsibilities to be delegated in 
accordance with department/ agency 
guidelines. 

(iii) May not be delegated 
responsibility to perform functions at a 
contractor’s location that have been 
delegated under FAR 42.202(a) toa 
contract administration office. 

(iv) Has no authority to make any 


commitments or changes that affect 


price, quality, quantity, delivery, or 
other terms and conditions of the 
contract. 

(v) Must be designated in writing, and 
a copy furnished the contractor and the 
contract administration office— 

(A) Specifying the extent of the COR’s 
authority to act on behalf of the 
contracting officer; 

(B) Identifying the limitations on the 
COR’s authority; 

(C) Specifying the period covered by 
the designation; 

(D) Stating the authority is not 
redelegable; and 

(E) Stating that the COR may be 
personally liable for unauthorized acts. 
[FR Doc. E6-7286 Filed 5-11-06; 8:45 am] 
BILLING CODE 5001-08-P 
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public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
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DEPARTMENT OF AGRICULTURE 
Office of the Secretary 


Notice of Request for Extension and 
Revision of a Currently Approved 
Information Collection 


AGENCY: U.S. Department of Agriculture, 
National Appeals Division. 


ACTION: Notice and Request for 
Comments. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), this notice 
announces the U.S. Department of 
Agriculture, National Appeals 
Division’s to request an extension for 
and revision to a currently approved 
information collection for Customer 
Service Survey. 


DATES: Comments on this notice must be 
received by July 11, 2006; to be assured 
of consideration. 


ADDITIONAL INFORMATON OR COMMENTS: 
Contact Jerry Jobe, U.S. Department of 
Agriculture, National Appeals Division, 
3101 Park Center Drive, Suite 1100, 
Alexandria, VA 22302, 703.305.2514, 
703.305.1496 (fax). 


SUPPLEMENTARY INFORMATION: 

Title: National Appeals Division 
Customer Service Survey. 

OMB Number: 0503-0007. 

Expiration Date of Approval: October 
31, 2006. 

Type of Request: Extension and 
revision of a currently approved 
information collection. 

Abstract: NAD proposes to extend and 
revise its currently approved 
information collection survey. This 
revision will include collecting 
information pertaining to its Public 
Awareness Program. 

Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated to average .33 hours per 
response. 


Respondents: Appellants, farm show 
attendees, producers, and other USDA 
Agencies. 

Estimated Number of Respondents: 
1176. 

Estimated Number of Responses per 
Respondent: One (1) 

Estimated Total Annual Burden on 
Respondents: 388. 

Comments are invited on: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information will have 
practical utility; (2) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information 
including the validity of the 
methodology and assumptions used; (3) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on those who are to respond, inciuding 
the use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology. 
Comments may be sent to Jerry L. Jobe, 
U.S. Department of Agriculture, 
National Appeals Division, 3101 Park 
Center Drive, Suite 1100, Alexandria, Va 
22302, 703.305.2514, 703.305.1496 
(fax). All comments received will be 
available for public inspection during 
regular business hours at the same 
address. 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
become a matter of public record. 


Roger Klurfeld, 

Director, National Appeals Division. 

[FR Doc. 06-4419 Filed 5-11-06; 8:45am] 
BILLING CODE 3410-WY-M 


DEPARTMENT OF AGRICULTURE 


' Submission for OMB Review; 


Comment Request 


May 9, 2006. 

The Department of Agriculture has 
submitted the following information 
collection requirement(s) to OMB for 
review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104-13. Comments — 
regarding (a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 


agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of burden including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology should be addressed to: Desk 
Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), 
OIRA_Submission@OMB.EOP.GOV or 
fax (202) 395-5806 and to Departmental 
Clearance Office, USDA, OCIO, Mail 
Stop 7602, Washington, DC 20250- 
7602. Comments regarding these 
information collections are best assured 
of having their full effect if received 
within 30 days of this notification. 
Copies of the submission(s) may be 
obtained by calling (202) 720-8958. 

An agency may not conduct or 
sponsor a collection of information 
unless the collection of information 
displays a currently valid OMB control 
numer and the agency informs 
potential persons who are to respond to 
the collection of information that such 
persons are not required to respond to 
the collection of information unless it 
displays a currently valid OMB control 
number. 


_ National Agricultural Statistics Service 


Title: 2007 Census of Agriculture. 

OMB Control Number: 0535-0226. 

Summary of Collection: The National 
Agricultural Statistics Service (NASS) is 
responsible for conducting the Census 
of Agriculture under the authority of the - 
Census of Agriculture Act of 1997, 
Public Law 105—113. The census of 
agriculture is required by law every five 
years and is the primary source of 
statistics concerning the nation’s 
agricultural industry. It provides the 
only basis of consistent, comparable 
data throughout the more than 3,000 
counties in the 50 States and Puerto 
Rico. For the outlying areas of American 
Samoa, Commonwealth of the Northern 
Mariana Islands, Guam and U.S. Virgin 
Islands, it is the only source of 
consistent, comparable agricultural data. — 
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Need and Use of the Information: The 
information collected will serve as the 
_ basis for many agriculturally-based 
decisions. The data collection for the 
censuses of agriculture will be 
conducted primarily by mail-out/mail- 
back procedures and direct enumeration 
methods for Guam, the U.S. Virgin 
Islands and Commonwealth of the 
Northern Mariana Islands (CNMI). 
Collecting this information less 
frequently would hinder Federal, State, 
and local governments’ ability to 
monitor the farm programs and 
environmental regulations affecting the 
agricultural economy. 

Description of Respondents: Farms; 
Individuals or households. 

Number of Respondents: 3,525,700. 

Frequency of Responses: Reporting: 
Other (Every 5 years). - 

Total Burden Hours: 1,267,650. 


Charlene Parker, 


Departmental In formation Collection 
Clearance Officer. 


[FR Doc. E6—7277 Filed 5-11-06; 8:45 am] 
BILLING CODE 3410-20-P 


DEPARTMENT OF AGRICULTURE 


Office of the Secretary 


Notice of Appointment of Members to 
the National Agricultural Research, 
Extension, Education, and Economics 
Advisory Board 


AGENCY: Research, Education, and 
Economics, USDA. 


ACTION: Solicitation for membership. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, the 
United States Department of Agriculture 
announces solicitation for nominations 
to fill 12 vacancies on the National 
Agricultural Research, Extension, 
Education, and Economics Advisory 
Board. 


DATES: Deadline for Advisory Board 
member nominations is July 31, 2006. 


ADDRESSES: You may submit comments 


by any of the following methods: E-mail: 


smorgan@csrees.usda.gov; Fax: 202- 
720-6199; Mail/Hand-Delivery/Courier: 
National Agricultural Research, 
Extension, Education, and Economics 
Advisory Board, 1400 Independence 
Avenue, SW., Room 344—A, Whitten 
Building, Washington, DC 20250-2255. 
FOR FURTHER INFORMATION CONTACT: 
Shirley Morgan-Jordan; Program 
Support Coordinator; Telephone: 202- 

SUPPLEMENTARY INFORMATION: The 
nominee’s name, resume, and 
completed Form AD-755 must be sent 


to the U.S. Department of Agriculture, 
National Research, Extension, 
Education, and Economics Advisory 
Board Office, 1400 Independence 
Avenue, SW.; Room 344—A, Whitten 
Building; Washington, DC 20250-2255. 
Section 1408 of the National 
Agricultural Research, Extension, and 
Teaching Policy Act of 1977 (7 U.S.C. 
3123) was amended by the Farm 
Security and Rural Investment Act of 
2002 by adding one additional member 
to the National Agricultural Research, 
Extension, Education, and Economics 
Advisory Board, which totals 31 


- members. Since the Advisory Boards 


inception by congressional legislation in 
1996, each member has represented a 
specific category related to farming or 
ranching, food production and 
processing, forestry research, crop and 
animal science, land-grant institutions, 
non-land grant college or university 
with a historic commitment to research 
in the food and agricultural sciences, 
food retailing and marketing, rural - 
economic development, and natural 
resource and consumer interest groups, 
among many others. The Board was first 
appointed by the Secretary of 
Agriculture in September 1996 and one- 
third of its members were appointed for 
a one, two, and three-year term, 
respectively. 

The terms for 11 of the 31 members 
who represent specific categories will 
expire September 30, 2006. 
Nominations for a 3-year appointment 
for these“11 vacant categories are sought 
with the exception of Category CC. This 
is a two-year appointment. All 
nominees will be carefully reviewed for 
their expertise, and 
relevance to a catego 

The 12 slots to be filled are: 

Category A. National Farm 
Organization. 

Category C. Food Animal Commodity 
Producer. 

Category E. National Animal 
Commodity Organization. 

. Category F. National Crop Commodity 
Organization. 

Category K. National Human Health 
Association. 

Category P. Hispanic-Serving 
Institutions. 

Category R. Non-Land Grant College 
or University with a Historic 
Commitment to Research in the Food — 


and Agricultural Sciences. 


Category T. Transportation of Food 
and Agricultural Products to domestic 
and foreign markets. 

Category V. Food and Fiber 
Processors. 

Category AA. Private Sector 
Organization involved in International 


Development. 


Category CC. Research Agency of the 
Federal Government Other than USDA. 

Category DD. National Social Science 
Association. 

Nominations are being solicited from 
organizations, associations, societies, 
councils, federations, groups, and 
companies that represent a wide variety 
of food and agricultural interests 
throughout the country. Nominations 
for one individual who fits several of 
the categories listed above, or for more 
than one person who fits one category, 
will be accepted. In your nomination 
letter, please indicate the specific 
mémbership category for each nominee. 
Each nominee must fill out a form AD- 
755, “Advisory Committee Membership 
Background Information” (which can be 
obtained from the contact person above 
or may be printed out from the 
following Web site: http:// 
www.nareeeab.com then search AD— 
755). All nominees will be vetted before 
selection. 

Nominations are open to all 
individuals without regard to race, 
color, religion, sex, national origin, age, 
mental or physical handicap, marital 
status, or sexual orientation. To ensure 
that recommendations of the Advisory 
Board take into account the needs of the 
diverse groups served by the 
Department, membership shall include, 
to the extent practicable, individuals 
with demonstrated ability to represent 
minorities, women, and persons with 
disabilities. 

Appvintments to the National 
Agricultural Research, Extension, 
Education, and Economics Advisory 
Board will be made by the Secretary of 
Agriculture. 

Done at Washington, DC this 1st day of 
May 2006. 

Merle Pierson, 

Deputy Under Secretary, Research, 
Education, and Economics. . 

(FR Doc. E6-7247 Filed 5-11-06; 8:45 am] 
BILLING CODE 3410-22-P 


DEPARTMENT OF AGRICULTURE 


Agricultural Marketing Service 
[Docket No. LS—05-09] 


United States Standard for Livestock 
and Meat Marketing Claim, Grass 
(Forage) Fed Claim 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Notice and request for 
comments. 


SUMMARY: The Agricultural Marketing 


. Service (AMS) is soliciting comments 


on a revised proposed voluntary 


= 
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standard for a grass (forage) fed 
marketing claim. This proposed 
standard incorporates revisions made as 
a result of comments received as a result 
of an earlier published proposed 
standard. A number of livestock 
producers make such claims in order to 
distinguish their products in the 
marketplace. Once a voluntary standard 
is established, livestock producers may 
request that a grass (forage) fed claim be 
verified by USDA. Verification of this 
claim will be accomplished through an 
audit of the production process by AMS. 
DATES: Comments must be received on 
or before August 10, 2006. 

ADDRESSES: Written comments, 
suggestions, and other input may be 
submitted to Martin E. O’Connor, Chief, 
Standardization Branch, Livestock and 
Seed Program, AMS, USDA, Room 
2607-S, 1400 Independence Avenue, 
SW., Washington, DC 20250-0254. 
Comments may also be sent by facsimile 
to (202) 720-1112, by electronic mail to 
marketingclaim@usda.gov, or via the 
Internet at http://www.regulations.gov. 
Comments should refer to Docket No. 
LS-—05-09. All comments received will 
be made available for public inspection 
at the above physical address during 
regular business hours (8 a.m.—4:30 
p-m.) and will be posted on the Internet 
at http://www.ams.usda.gov/Isg/stand/ 
claim.htm. A copy of this proposed 
voluntary United States Standards for 
Livestock and Meat Marketing Claim, 
Grass (Forage) Fed Claim, is available 
through the above physical address or 
by accessing the Web site at http:// 

_ www.ams.usda.gov/Isg/stand/st- 
pubs.htm. 


FOR FURTHER INFORMATION CONTACT: 
Martin E. O’Connor, Chief, 
Standardization Branch, at (202) 720— 
4486. 


SUPPLEMENTARY INFORMATION: Section 
203(c) of the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1622), 
directs and authorizes the Secretary of 
Agriculture “To develop and improve 
standards of quality, condition, 
quantity, grade, and packaging, and 
recommend and demonstrate such 
standards in order to encourage 
uniformity and consistency in 
commercial practices.”” USDA is 
committed to carrying out this authority 
in a manner that facilitates the 
marketing of agricultural commodities. 
One way of achieving this objective is 
through the development and 
maintenance of voluntary standards by 
AMS. 

AMS is proposing this voluntary 
United States Standard for Livestock 
and Meat Marketing Claim, Grass 


(Forage) Fed Claim, in accordance with 
procedures that are contained in part 36 
of Title 7 of the Code of Federal 
Regulations (7 CFR part 36). 


Paperwork Reduction Act 


In accordance with the Paperwork 
Reduction Act of 1995 (PRA; 44 U.S.C. 
3501 et seq.), the information collection 
and recordkeeping requirements for the 
services associated with the grass 
(forage) fed marketing claim is approved 
under Office of Management and Budget 
(OMB) Control No. 0581-0124, which 
expires August 31, 2008. 


Background 


Individuals and companies often 
highlight production and marketing 
practices in advertisements and 
promotions to distinguish their products 
in the marketplace. Since the late 1970s, 
livestock and meat producers 
(individuals and companies) have 
requested the voluntary services of 
USDA to verify or certify specific 
practices to increase the value of their 
products. One such production practice 
is the rearing of livestock on grasslands 
or forage products only. 

Since 1978, the Livestock and Seed 
(LS) Program, through the Meat Grading 
and Certification Branch, has provided 
certification, through direct product 
examination, for a number of producer 
claims related to livestock and/or 
carcass characteristics. The validity of 
such claims was enhanced since the 
product was ‘“‘USDA Certified.” Since 
1996, the LS Program, through the ARC 
Branch, has offered a verification 
service 
(http://processverified.usda.gov/) to 
substantiate claims that cannot be 
determined by direct examination of 
marketed product. The USDA Process 

Verified Program provides suppliers of 
agricultural products or services the 
opportunity to distinguish specific 
activities involved in the production 
and processing of their agricultural 
products and to assure customers of 
their ability to provide consistent 
quality products or services. This is 
accomplished by documenting the 
quality management program and 
having the manufacturing or service 
delivery processes verified through 
independent, third party audits. The 
USDA Process Verified Program allows 
suppliers to make marketing claims— 
such as feeding practices or other 
raising and processing claims—and 
label and market their products as 
“USDA Process Verified.” 

Product labels that include the grass 
(forage) fed marketing claim must be 
submitted to the Food Safety and 
Inspection Service (FSIS), Labeling and 


Consumer Protection Staff (LCPS), for 
evaluation prior to use. LCPS is USDA’s 
regulatory authority on domestic and 
imported meat, poultry, and egg product 
labeling, standards, and ingredients. 
The LS Program has worked closely 
with LCPS to develop the proposed 
voluntary grass (forage) fed marketing 
claim standard. Products or processes _. 
that do not meet the minimum 
requirements will not be recognized as 
USDA Certified or USDA Process 
Verified by AMS. The proposed 
standard for a grass (forage) fed 
marketing claim will be part of the 
voluntary USDA grade standards used 
in conjunction with USDA Process 
Verified program. 


Proposed Standard 


As multiple organizations began to 
seek USDA certification or verification 
for the same or similar production 
practices, AMS determined it would be 
beneficial to establish minimum _ 
standards for common production and 
marketing claims. These standards will 
be instrumental in facilitating 
communication, establishing a common 
trade language, and enhancing 
understanding among producers and 
processors and their customers. Past 
experience indicates standards sort a 
highly diverse population into more 
homogeneous groups and when 
standards are uniformly applied, they 
provide a valuable marketing tool. 

AMS develops standards for 
marketing and production claims based 
on LS Program experience with USDA 
Certified and USDA Process Verified 
programs, research into standard 
practices and procedures, and requests 
from the livestock and meat industries. 
In addition, the LS Program obtains 
input from a number of individual 
experts in government, industry, and 
academia while drafting the proposed 
standards and their corresponding 
thresholds. The LS Program proposed 
the U.S. Standards for Livestock and 
Meat Marketing Claims, as a notice and 
request for comments,in the December 
30, 2002, Federal Register (67 FR 
79552). This notice and request for 
comments covers only the grass (forage) 
fed claim. Other claims that appeared in 
the 2002 notice will be made final or 
modified and re-proposed as 
appropriate in separate documents 
published in the Federal Register. In the 
2002 notice, the grass (forage) fed claim 
standard was proposed such that grass, 
green or range pasture, or forage shal! be 
80% or more of the primary energy 
source throughout the animal’s life 

cycle. AMS conducted a listening 
session on February 11, 2004 in 
Washington, DC to discuss the grass 
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(forage) fed claim proposed in the 2002 
notice. Participants as well as the issues 
raised were the same as or very similar 
to those reflected in the comments 
received concerning the December 30, 
2002 notice. As a result of the public 
comments received and public listening 
session conducted, AMS determined 
significant modification to the proposed 
grass (forage) fed standard was needed. 


Grass (Forage) Fed Claim Comments 
and Responses 


By the close of the comment period 
for the December 30, 2002 notice, AMS 
received 369 comments concerning the 
grass (forage) fed claim from consumers, 
academia, trade and professional 
associations, national organic 
associations, consumer advocacy 
associations, meat product industries, 
and livestock producers. Only three 
comments received were in general 
support of the standard as originally 
proposed. Summaries of issues raised by 
commenters and AMS’s responses 
follow. 


Grass (Forage) Definition and 
Percentage 


Comment: AMS received numerous 
comments suggesting the percentage of 
grass and forage in the standard be __ 
greater than the 80 percent originally 
proposed. Most comments suggested the 
standard be 100 percent grass or forage. 
Other comments recommended various 
levels of 90; 95, 98 and 99 percent grass 
and forage as the primary energy source. 
While other commenters suggested that 
animals be on 100 percent forage diet 
with the exception of the winter season 
when free-standing forage is 
unavailable, at which time the animals 
can be fed 85 percent forage derived 
diet. 

Commenters were not only strongly 
concerned about the percent of grass 
and forage but also requested further 
clarification of the forage definition. 
Some comments received requested a 
grass feeding category be added. A few 
comments stated only grass and no 
stockpiled or stored forages should be 
permitted for a grass (forage) fed 
labeling claim. 

Agency Response: In the listening 
session and the extensive comments 
received, emphasis was placed on the 
diverse grass feeding regimes across the 
nation. For example, in the South grass 
is more readily available year round 
verses out west. Accordingly, due to the 
diverse range and climate conditions _ 
throughout the United States, it is not 
practical to limit grass and forage 
consumption to only non-harvested 
grasses or forages and restrict the use of 
stockpiled or stored forages. The 


discussion of range conditions coupled 
with written comments has led AMS to 
develop a more detailed definition of 
forage and specific requirements for the 
grass (forage) fed claim. These details . 
and specific requirements are set forth 
in this proposed standard. AMS 
determined the most appropriate way to 
integrate the grass (forage) fed claim into 
practical management systems and still 
maximize or keep the purest intent of 
grass and/or forage based diets was by 
changing the standard requirements to 
read that grass and/or forage shall be 99 
percent or higher of the energy source 
for the lifetime of the animal. This will 
permit very limited supplementation 
due to inadvertent exposure to non- 
forage feedstuffs and/or adverse 
environmental or physical conditions to 
ensure the animal’s well being at all 
times. Some comments indicated a need 
to distinguish grass (forage) fed and 
grass-finished categories; however, 
while participating in the grass (forage) 
fed claim listening session, the 
participants concluded the addition of a 


- grass-finished category would only 


confuse consumers and lessen the 


- meaning of a grass (forage) fed claim. 


The participants indicated the addition 
of another category to the claim would 
cause confusion in the wholesale and 
retail marketplace. 


Purpose and the Consumers’ 
Understanding of the Claim 


Comment: Many commenters 
requested the standard provide 
consumers with the confidence that 
they are purchasing what is represented 
on the label. One commenter stated that 
the grass (forage) fed claim should be 
meaningful and represent the product 
the consumer thinks they are buying— 
not some obscure definition. Other 
comments received requested that it be 
established whether the claim’s purpose 
is to market the raising practices or to 
market the resulting meat characteristics 
of the grass (forage) fed animal. Some 
commenters discussed that they either 
raise or eat grass (forage) fed meat 
because grass (forage) fed livestock 
results in meat that has desirable levels 
of Conjugated Linoleic Acid (CLA) and 
omega-3 fatty acids. AMS received 


- numerous general comments that 


opposed the definition of grass as 80% 
of the primary energy source as they 
indicated it would undermine the 
integrity of grass (forage) fed animal 
production. The majority of the 
commenters demanded further 
clarification of the definition so that the 


claim meets their production 


expectations i.e., grass (forage) fed, free- 
range, and antibiotic-free meat). A few 
comments received also suggested 


restrictions be established so that grass 
(forage) fed animals cannot be fed in 
confinement and one commenter stated 
the standard should acknowledge the 
overall positive environmental impact. 

Agency Response: AMS’s standards 
and specifications should provide 
consumers and the industry confidence 
that the product consumed is actually 
produced in ways the label states. 
Additionally, AMS determined that all 
animals which meet the minimum 
requirements for grass (forage) feeding 
should be eligible for the grass (forage) 
fed claim and additional requirements 
or characteristics beyond energy source 
should not be incorporated in the 
standard (i.e., resulting meat ‘ 
characteristics such as level of CLA o or 
omega-3 fatty acids or production 
practices). It will be up to the producer 
to make additional distinctions in their 
meat products beyond the grass (forage) 
fed claim and to educate their target 
consumers. While there is a synergistic 
nature to grass feeding and free range 
conditions, AMS has determined it is 
preferable to keep the terminology 
separate and develop two distinct 
standards for both grass (forage) fed and 
free range claims, particularly in view of 
possible distinctions in their energy 
sources. Granted, most grass (forage) fed 
livestock will also qualify as free range 
livestock (not fed in confinement); 
however, not all free range livestock 
will receive their entire energy source 
from grass or forage. For similiar 
reasons, the potential environmental 
impact of grass. feeding was not 
included as an element in the grass 
(forage) claim standard. 


Elimination of the Claim 


Comment: Twenty nine comments 
suggested or referenced the elimination 
of the standard as written. Commenters 
argued that the claim as originally 
proposed was not acceptable, too lax 
and misleading. They also stated the 
standard would undermine the integrity 
of grass (forage) fed beef and provide a 
loophole for grain-fed animals to be 
marketed as grass (forage) fed. 

Agency Response: A substantial 
amount of support has been shown 
throughout the livestock and meat 
industry for the creation of a grass 


_ (forage) fed marketing claim. Taking 


into account this support, AMS has 
determined that eliminating this claim 
would not be a viable option. However, . 
AMS also determined significant 
modifications to the proposed grass 
(forage) fed standard were needed, as 
discussed previously in this notice. 
‘Accordingly, AMS proposes the 
following voluntary United States 
Standard for Livestock and Meat 
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Marketing Claim, Grass (Forage) Fed 
Claim, in this notice and seeks further 
public comment by interested parties. 


United States Standards for Livestock 
and Meat Marketing Claims Relating to 
Live Animal Production, Grass (Forage) 
Fed Claim 


Background: For the purpose of this 
claim, forage is any edible herbaceous 
plant material, other than separated 
grain, that can be grazed or harvested for 
feeding. This claim applies to ruminant 
animals whose sole energy/feed source 
throughout their life span is derived 
from grass (annual and perennial), forbs 
(legumes, brassicas), browse, forage, or 
stockpiled forages. Hay, haylage, 
baleage, silage, ensilage and post- 
harvest crop residue without separated 
grain may also be included in the 
feeding regime. Consumption of seeds 
naturally attached to herbage, forage and 
browse or grain in the immature stage is 
acceptable. Grass and/or forage must be 
99 percent or higher of the energy 
source consumed by the animal during 
its lifetime, with the exception of milk 
consumed prior to weaning. Very 
limited supplementation (i.e., less than 
one percent of the total energy 
consumed during the animal’s lifetime) 
due to inadvertent exposure to non- 
forage feedstuffs or to ensure the 
animal’s well being at all times during 
adverse environmental/physical 
conditions is permissible. Additionally, 
routine mineral and vitamin 
supplementation is permissible. 


_Claim and Standard 


Grass (Forage) Fed—Grass (annual 
and perennial), forbs (legumes, 
brassicas), browse, forage, or stockpiled 
forages, and post-harvest crop residue 
without separated grain shall be at least 
99 percent of the energy source for the 
lifetime of the ruminant specie, with the 
exception of milk consumed prior to 
weaning. Routine mineral and vitamin 
supplementation may also be included 
in the feeding regimen. Grass (forage) 

fed claims will be verified, as provided 
in 7 CFR part 62, by a feeding protocol 
_that confirms a grass or forage-based 
diet that is 99 percent or higher. 


Authority: 7 U.S.C. 1621-1627. 
Dated: May 9, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


(FR Doc. E6—7276 Filed 5—11-06; 8:45 am] 
BILLING CODE 3410-—02-P 


DEPARTMENT OF AGRICULTURE © 


Animal and Plant Health Inspection 
Service 


[Docket No. APHIS-2006-0069] 


Notice of Request for Extension of 
Approval of an Information Collection; 
National Animal Identification System; 
Information Requirements for Animal 
identification Number Tag 
Manufacturers, Managers, and 
Resellers 


AGENCY: Animal and Plant Health — 
Inspection Service, USDA. 

ACTION: Extension of approval of an 
information collection; comment 
request. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Animal and Plant 
Health Inspection Service’s intention to 
request an extension of approval of an 
information collection associated with 
the animal identification number 
management system, a component of the 
National Animal Identification System. 


DATES: We will consider all comments 
that we receive on or before July 11, 
2006. 


ADDRESSES: You may submit comments 
by either of the following methods: 

e Federal eRulemaking Portal: Go to 
http://www.regulations.gov and;in the 
lower ‘‘Search Regulations and Federal 
Actions” box, select “Animal and Plant 
Health Inspection Service” from the 
agency drop-down menu, then click on 
“Submit.” In the Docket ID column, 
select APHIS—2006—0069 to submit or 
view public comments and to view 
supporting and related materials 
available electronically. Information on 
using Regulations.gov, including 
instructions for accessing documents, 
submitting comments, and viewing the 
docket after the close of the comment 
period, is available through the site’s 
“User Tips” link. 

¢ Postal Mail/Commercial Delivery: 
Please send four copies of your - 
comment (an original and three copies) 
to Docket No. APHIS—2006-—0069, 
Regulatory Analysis and Development, 
PPD, APHIS, Station 3A—03.8, 4700 
River Road Unit 118, Riverdale, MD 
20737-1238. Please state that your 
comment refers to Docket No. APHIS— 
2006-0069. 

Reading Room: You may read any 
comments that we receive on this 
docket in our reading room. The reading 
room is located in room 1141 of the 
USDA South Building, 14th Street and 
Independence Avenue, SW., 
Washington, DC. Normal reading room 


hours are 8 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. To be 
sure someone is there to help you, 
please call (202) 690-2817 before 
coming. 
Other Information: Additional 
information about APHIS and its 
programs is available on the Internet at 
http://www.aphis.usda.gov. 
FOR FURTHER INFORMATION CONTACT: For 
information regarding the animal 
identification number management 
system, contact Mr. Vincent Chapman, 
Program Analyst, Surveillance and 
Identification Programs, National Center 
for Animal Health Programs, VS, 


_ APHIS, 4700 River Road Unit 200, 


Riverdale, MD 20737; (301) 734-0739. 
For copies of more detailed information 
on the information collection, contact 
Mrs. Celeste Sickles, APHIS’ 
Information Collection Coordinator, at 
(301) 734-7477. 

SUPPLEMENTARY INFORMATION: 

Title: National Animal Identification 
System; Information Requirements for 
Animal Identification Number Tag 
Manufacturers, Managers, and Resellers. 

OMB Number: 0579-0283. 

Type of Request: Extension of 
approval of an information collection. 

Abstract: As part of its ongoing efforts 
to safeguard U.S. animal health, the U.S. 
Department of Agriculture (USDA) 
initiated the implementation of the 
National Animal Identification System 
(NAIS) in 2004. NAIS is a cooperative 
State-Federal-industry partnership to 
standardize and expand animal 
identification programs and practices to 
all livestock species and poultry. NAIS 
is being developed through the 
integration of three components- 
premises identification, animal 
identification, and animal tracking. The 
long-term goal of the NAIS is to provide 
animal health officials with the 
capability to identify all livestock and 
premises that have had direct contact 
with a disease of concern within 48 
hours after discovery. 

NAIS is currently a voluntary 
program. To ensure the NAIS not only 
provides the results necessary to : 
maintain the health of the national herd 
but also is a program that is practical for 
producers and all others involved in 
production, USDA has adopted a 
phased-in approach to implementation. 

The first priority has been to register 
premises where livestock are held with 
a nationally unique 7-character 
premises identification number (PIN). 
Producers with species identified by 
group or lot may use their premises 
number to establish group/lot 
identification numbers for their animals. 
Producers who have registered premises 
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may obtain official identification 
devices with individual animal 
identification numbers (AINs). 
Recently, USDA implemented the 
AIN Management System, a web-based 
system for the administration of AINs. 
The AINs are allocated to companies 
that manufacture official identification | 
devices or technologies. Other 
individuals and organizations may 
perform roles that support the 
distribution of official identification 


devices to producers. The complete and | 


accurate recording of the AINs 
distributed and assigned to each 
premises is imperative. There are a 
number of information collection and 
recordkeeping requirements associated 
with the AIN-Management System, 
including applications to manufactu.re 
devices, distribution, and marketing. 

We are asking the Office of 
Management and Budget (OMB) to 
approve our use of these information 
collection activities for an additional 3 
years. 

The purpose of this notice is to solicit 
comments from the public (as well as 
affected agencies) concerning our 
information collection. These comments 
will help us: 

(1) inact whether the collection of 
information is necessary for the proper 
performance of the functions of the 
Agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of our 
estimate of the burden of the 
information collection, including the 
validity of the methodology and 
assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
information collection on those who are 
to respond, through use, as appropriate, 
of automated, electronic, mechanical, 
and other collection technologies, e.g., 
permitting electronic submission of 
responses. 

Estimate of burden: The public 
reporting burden for this collection of 
information is estimated to average 
1.433333 hours per response. 

Respondents: Manufacturers, 
distributors, and resellers of animal 
identification devices and/or | 
technologies. 

Estimated annual number of 
respondents: 2,130. 

Estimated annual number of 
responses per respondent: 1. 

Estimated annual number of 
responses: 2,130. 

Estimated total annual burden on 
respondents: 3,053 hours. (Due to 
averaging, the total annual burden hours 
may not equal the product of the annual 


number of responses multiplied by the 
reporting burden per response.) 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
also become a matter of public record. 

Done in Washington, DC, this 8th day of 
May 2006. 

Kevin Shea, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

[FR Doc. E6—7254 Filed 5—11—06; 8:45 am] 
BILLING CODE 3410-34-P 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


[Docket No. APHIS—2006-0066] 


Notice of Request for Extension of 
Approval of an Information Collection; 
National Animal Identification System; 
Information Requirements for Private 
and State Animal Tracking Database 
Owners 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Extension of approval of an 
information collection; comment 
request. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Animal and Plant 
Health Inspection Service’s intention to 
request an extension of approval of an 
information collection associated with 
the integration of private and State 
animal tracking databases with the 
National Animal Identification System. 
DATES: We will consider all comments 
that we receive on or before July 11, 
2006. 


ADDRESSES: You may submit comments 


. by either of the following methods: 


Federal eRulemaking Portal: Go to 
http://www.regulations.gov and, in the 
lower ‘“‘Search Regulations and Federal 
Actions” box, select “Animal and Plant 
Health Inspection Service” from the 
agency drop-down menu, then click on 
“Submit.” In the Docket ID column, 
select APHIS—2006—0066 to submit or 
view public comments and to view 
supporting and related materials 
available electronically. Information on — 
using Regulations.gov, including 
instructions for accessing documents, 
submitting comments, and viewing the 


- docket after the close of the comment 
_ period, is available through the site’s 


“User Tips” link. 

Postal Mail/Commercial Delivery: 
Please send four copies of your 
comment (an original and three copies) 


to Docket No. APHIS—2006-0066, 


Regulatory Analysis and Development, 
PPD, APHIS, Station 3A—03.8, 4700 
River Road Unit 118, Riverdale, MD 
20737-1238. Please state that your 
comment refers to Docket No. APHIS— 
2006-0066. 

Reading Room: You may read any 
comments that we receive on this 
docket in our reading room. The reading 
room is located in room 1141 of the 
USDA South Building, 14th Street and 
Independence Avenue, SW., 


Washington, DC. Normal reading room 


hours are 8 a.m. to 4:30 p.m., Monday 


through Friday, except holidays. To be 


sure someone is there to help you, 
please call (202) 690-2817 before 
coming. 

Other Information: Additional 
information about APHIS and its 
programs is available on the Internet at 
http://www.aphis.usda.gov. 

FOR FURTHER INFORMATION CONTACT: For 
information regarding the integration of 
private and State animal tracking 
databases with the National Animal 
Identification System, contact Mr. 
Vincent Chapman, Program Analyst, 
Surveillance and Identification 
Programs, National Center for Animal 
Health Programs, VS, APHIS, 4700 River 
Road Unit 200, Riverdale, MD 20737; 
(301) 734-0739. For copies of more 
detailed information on the information 
collection, contact Mrs. Celeste Sickles, 
APHIS’ Information Collection 
Coordinator, at (301) 734-7477. 
SUPPLEMENTARY INFORMATION: 

Title: National Animal Identification 
System; Information Requirements for 
Private and State Animal Tracking 
Database Owners. | 

OMB Number: 0579-0288. 

Type of Request: Extension of 
approval of an information collection. 

Abstract: As part of its ongoing efforts 
to safeguard U.S. animal health, the U.S. 
Department of Agriculture (USDA) 
initiated the implementation of the 
National Animal Identification System 
(NAIS) in 2004. NAIS is a cooperative 
State-Federal-industry partnership to 
standardize and expand animal 
identification programs and practices to 
all livestock species and poultry. NAIS 
is being developed through the 
integration of three components- 
premises identification, animal 


_ identification, and animal tracking. The 


long-term goal of the NAIS is to provide 
animal health officials with the 
capability to identify all livestock and 


_ premises that have had direct contact 


with a disease of concern within 48 
hours after discovery. 

NAIS is currently a voluntary 
program. To ensure the NAIS not only 
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provides the results necessary to 
maintain the health of the national herd 
but also is a program that is practical for 
producers and all others involved in 
production, USDA has adopted a 
phased-in approach to implementing 
three key components: Premises 
registration, animal identification, and 
animal tracking. The USDA has already 
developed information systems to 
support the first two components. The 
third component will be developed 
through a government/industry 
partnership, in which animal movement 
information will be maintained in 
private and/or State databases and made 
available to the Animal and Plant 
Health Inspection Service (APHIS) as 
needed in specific situations to trace 
animal movements. 

A document entitled “Integration of 
Private and State Animal Tracking 
Databases with the NAIS; Interim 
Development Phase,” presents our 
initial plans for moving forward with 
the implementation of this system. The 
document describes the Animal Trace 
Processing System (ATPS), a system for 
processing animal movement data. A 
two-phase plan for implementing the 
ATPS is also described. The plan 
consists of an interim/development 
phase, which is set to begin in 2006, and 
an implementation phase, which is 
targeted for early 2007. Finally, the 
document provides data standards and 
technical requirements and 
specifications that databases must meet 
to be eligible for participation in the 
interim phase. 

Organizations that wish to participate 
in this phase of the NAIS must complete 
the “Request for Evaluation of Interim 
Private/State Animal ‘Tracking 
Database”’ to initiate an APHIS review of 


‘its animal tracking database (ATD). If an 


organization’s ATD meets the interim 
requirements, an organization may elect 
to enter into a cooperative agreement 
with APHIS. The cooperative agreement 
will outline data elements and access 
and operating procedures, as well as 
stipulate how movement data will be 
archived and transferred in the event 
the organization and/or technology 
company ceases business or elects to 
discontinue the operation of the ATD. 
The cooperative agreement will ensure 
that animal health officials have access 
to the information contained in the ATD 
when necessary to perform their duties. 

We are asking the Office of 
Management and Budget to extend 
approval of the information collection 
activities associated with the ATPS for 
an additional 3 years. 

The purpose of this notice is to solicit 
comments from the public (as well as 
affected agencies) concerning our 


information collection. These comments 
will help us: 

(1) Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
Agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of our 
estimate of the burden of the 
information collection, including the 
validity of the methodology and 
assumptions used; 

(3) Enhance the quality, uiility,and . 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
information collection on those who are 
to respond, through use, as appropriate, 
of automated, electronic, mechanical, 
and other collection technologies, e.g., 
permitting electronic submission of 
responses. 

Estimate of burden: The public, 
reporting burden for this collection of 
information i ls estimated to average 8 
hours. per response. 

Respondents: Private and State animal 
tracking database owners. 

Estimated annual number of 
respondents: 30. 

Estimated annual number of 
responses per respondent: 1. 

Estimated annual number of 
responses: 30. 

Estimated total annual burden on 
respondents: 210 hours. (Due to 
averaging, the total annual burden hours 
may not equal the product of the annual 
number of responses multiplied by the 
reporting burden per response.) 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
also become a matter of public record. 

Done in Washington, DC, this 8th day of 
May 2006. 

Kevin Shea, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

[FR Doc. E6—7255 Filed 5-11-06; 8:45 am] 
BILLING CODE 3410-34-P 


DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 


Agency information Coliection 
Activities: Proposed Collection; 
Comment Request: The Pennsylvania 
Rural Area Eligibility Pilot Evaluation 


AGENCY: Food and Nutrition Service, 
USDA. 


- ACTION: Notice. 


SUMMARY: In accordance with the — 
Paperwork Reduction Act of 1995, the 
Food and Nutrition Service is 


‘ 


submitting for comment from the 
general public and other public agencies 
the proposed information collection. 
burden that would result from the 
Pennsylvania Rural Area Eligibility Pilot 
Evaluation. 

DATES: Written comments must be 
received on or before July 11, 2006. 
ADDRESSES: Comments are invited on: 
(a) Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
Food and Nutrition Service (FNS), 
USDA, including whether the 
information will have practical utility; 
(b) the accuracy of FNS? estimate of 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions that 
were used; (c) ways to enhance the 
quality, utility and clarity of the 
information to be collected; and (d) 
ways to minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology. 

All responses to this notice will be 
summarized and included in the request 
for Office of Management and Budget 
(OMB) approval. All comments will also 
become a matter of public record. 

Comments may be sent to: Alberta 
Frost, Director, Office of Analysis, 
Nutrition and Evaluation, Food and 
Nutrition Service, U.S. Department of 
Agriculture, 3101 Park Center Drive, 
Alexandria, VA 22302. 

All responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
be a matter of public record. 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the proposed information 
collection should be directed to Alberta 
C. Frost (703) 305-2117. 
SUPPLEMENTARY INFORMATION: 

Title: The Pennsylvania Rural Area 
Eligibility Pilot Evaluation. 

OMB Number: Not yet assigned. 

Expiration Date: N/A. 

Type of Request: New collection of 
information. 

Abstract: The Pennsylvania Rural 
Area Eligibility Pilot Evaluation is an 
evaluation project of the Summer Food 
Service Program (SFSP). Section 116 of 
the Child Nutrition and WIC 
Reauthorization Act of 2004 (Pub. L. 
108-265) amended section 13(a) of the 
Richard B. Russell National School 
Lunch Act, 42 U.S.C. 1761(a)(9), to 
authorize the Secretary of Agriculture 
through FNS to establish a 
demonstration pilot of SFSP in the rural 
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areas of Pennsylvania for calendar years 
2005 and 2006, using a lower threshold 


of 40% of children being eligible for free. 


or reduced price school meals instead of 
the 50% typically required for 
determining eligibility in areas in which 
poor economic conditions exist: The 
legislation allows Pennsylvania to use 
school or census data to determine 
eligibility of feeding sites. The — 
evaluation will examine the impact of 
the change in threshold in terms of 
changes (increases) in the numbers and 
characteristics of participants, feeding | 
sites, and services provided to eligible 
children. The evaluation component 


will collect information from sponsors, 
site supervisors, site monitors, and sites 
operating SFSP sites in rural 
Pennsylvania. Three surveys will be 
conducted: (1) Sponsor survey, (2) site 
supervisor survey, and (3) site monitor 
survey. A report is due to Congress in 
January 2008. 

Affected Public: Sponsors—Active:. 


_ rural site sponsors of SFSP in rural 


Pennsylvania, Site Supervisors— 


- Supervisors of rural sites of SFSP that 


were open or enrolled and were active 
in 2006, and Site Monitors—Monitors 
are temporary state employees who 
serve to monitor the feeding activities of 


the site. Active monitors of SFSP in 
rural Pennsylvania in 2006 will be 


interviewed. 


Estimate of Burden: 

Sponsor Survey: Public burden for 
respondents of the sponsor survey is 
estimated at 20 minutes for 55 
respondents for one response each. 

Site Supervisor Survey: Public burden 
for respondents of the site supervisor 
survey is estimated at 15 minutes for 
232 respondents for one response each. 

Site monitor survey: Public burden for 
respondents of the site monitor survey 
is estimated at 4 minutes for 19 
respondents for one response each. 


Descripti 


Number of 
respondents 


Number of 


responses per 
respondent 


Hours per 
response 


Total 
hours 


Sponsor Survey 


55 


Site Supervisor Survey 


232 


Sponsor Survey 


19 


Total Annual Burden 


1 
1 
1 


0.333 
0.250 
0.066 


18.33 
58.00 
127 


78 


Estimated Number of Respondents: 
306. 
Estimated Number of Responses per 
Respondent: 1. 
Estimated Total Annual Responses: 
306. 
Estimated Hours per Response: 0.25. 
Estimated Total Annual Burden: 78 
hours. . 
Dated: May 4, 2006. 
Roberto Salazar, 
Administrator, Food and Nutrition Service. 
[FR Doc. E6—7260 Filed 5-11-06; 8:45 am] 
BILLING CODE 3410-30-P 


DEPARTMENT OF AGRICULTURE 


Food Safety and Inspection Service 
{Docket No. FSIS—2006-0005] 


National Advisory Committee on Meat 
and Poultry Inspection 


AGENCY: Food Safety and Inspection 
Service (FSIS), USDA. 


ACTION: Notice of public meeting. 


SUMMARY: The National Advisory 
Committee on Meat and Poultry 
Inspection (NACMPI) will hold a public 
- meeting on May 23-24, 2006 to discuss 
issues related to building a more robust 
risk-based inspection system. 
Subcommittees will also meet on May 
23, 2006, to discuss issues covered 
during the full committee session. 
DATES: The full Committee will hold a. 
public meeting on Tuesday, May 23 and 
Wednesday, May 24, 2006, from 8;30 


a.m. to 2 p.m. Subcommittees will hold 


open meetings on Tuesday, May 23, 
2006, from 3 p.m. to 6 p.m. 


ADDRESSES: Committee meetings 
will take place in the conference room 


at the south end of the USDA cafeteria 


located in the Department of Agriculture 
South Building, 1400 Independence 
Avenue, SW., Washington, DC. A 
meeting agenda is available on the 
Internet at http://www. fsis.usda.gov/ 
About_FSIS/NACMPI/index.asp. 


FSIS invites interested persons to 
submit comments on this notice. 
Comments may be submitted by any of 
the following methods: 


Federal eRulemaking Portal: This Web 
site provides the ability to type short 
comments directly into the comment 
field on this Web page or attach a file - 
for lengthier comments. Go to http:// 
www.regulations.gov and, in the 
“Search for Open Regulations” box, 
select ‘Food Safety and Inspection 
Service” from the agency drop-down 
menu, then click on “Submit.” In the 
Docket ID column, select the FDMS 


- Docket Number FSIS—2006—0005 to 


submit or view public comments and to 
view supporting and related materials 
available electronically. 

Mail, including floppy disks or CD- 
ROM’s, and hand- or courier-delivered 
items: Send to Docket Clerk, U.S. 
Department of Agriculture, Food Safety 
and Inspection Service, FSIS Docket 
Room, 300 12th Street, SW., Room 102, 
Cotton Annex Building, eaten: DC 
20250. 

_Electronic mail: 
fsis. regulationscomments@fsis. usda Zov. 


All submissions received must 
include the Agency name and docket 
number FSIS—2006—0005. 

All comments submitted in response 
to this notice, as well as research and 
background information used by FSIS in 
developing this document, will be 
posted to the regulations.gov Web site. 
The background information and 
comments also will be available for 
public inspection in the FSIS Docket 
Room at the address listed above 
between 8:30 a.m. and 4:30 p.m., 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Robert Tynan for technical information 
at (202) 690-6522 or by e-mail 
robert.tynan@fsis.usda.gov and Sonya L. 
West for meeting information at (202) 
690-1079, FAX (202) 690-6519, or by e- 
mail sonya. west@fsis.usda.gov. Persons 
requiring sign language interpreter or 
other special accommodations should 
notify Ms. West no later than May 12, 
2006, at the numbers above or by e-mail. 
SUPPLEMENTARY INFORMATION: 


Background 


On March 15, 2005, the TOES of 
Agriculture renewed the charter for the 
NACMPI. The Committee provides 
advice and recommendations to the 
Secretary of Agriculture pertaining to 
the Federal and State meat and poultry 
inspection programs, pursuant, to 
sections 7(c), 24, 205, 301(a)(3), (a)(4), 


_and 301(c) of the Federal Meat 


Inspection Act (21 U.S.C. 607(c), 624, 
645, 661(a)(3), 661 (a)(4), and 661(c)) 
and sections 5(a)(3), 5(a)(4), 5(c), 8(b);.. 
and 11(e) of the Poultry Products 
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Inspection Act (21 U.S.C. 454(a)(3), 
454(a)(4), 454(c), 457(b), and 460(e)). 
The Administrator of FSIS is the 

chairperson of the Committee. 

» Membership of the Committee is drawn 
from representatives of consumer 
groups, producers, processors and .« 
marketers from the meat, poultry and 
egg product industry, state government 
officials and academia. The current 
members of the NACMPI are: Dr. Gladys 
Bayse, Spelman College; Dr. David 
Carpenter, Southern Illinois University; 
Dr. James Denton, University of 
Arkansas; Mr. Darin Detwiler, Lake 
Washington School District; Mr. Kevin 
Elfering, Minnesota Department of 
Agriculture; Ms. Sandra Eskin, 
Attorney; Mr. Mike Finnegan, Montana 
Department of Agriculture; Mr. Michael 
Govro, Oregon Department of 
Agriculture; Dr. Andrea Grondahl, 
North Dakota Department of 
Agriculture; Dr. Joseph Harris, 
Southwest Meat Association; Dr. Jill 
Hollingsworth, Food Marketing 
Institute; Mr. Michael Kowalcyk, Safe 
Tables Our Priority; Dr. Elizabeth 
Krushinskie, U.S. Poultry & Egg 
Association; Dr. Irene Leech, Virginia 
Citizens Consumer Council; Mr. Charles 
Link, Cargill Meat Solutions; Dr. 
Catherine Logue, North Dakota State 
University; and Mr. Mark Schad, Schad 
Meats. 

The Committee will break up into 
subcommittees to deliberate on specific 
issues and make recommendations to 
the whole Committee. The Committee 
makes recommendations to the 
Secretary of Agriculture. All interested 
parties are welcome to attend meetings 
and to submit written comments and 
suggestions concerning issues the 
Committee will review and discuss. 
These comments and suggestions 
should be submitted to Robert Tynan 
(see FOR FURTHER INFORMATION CONTACT). 
The comments and the official 
transcript of the meeting, when they 
become available, will be kept in the 
FSIS Docket Room at the address 
provided. All comments received in 

‘response to this notice will be 
considered part of the public record and 
will be available for viewing in the FSIS 
Docket Room between 8:30 a.m. and 
4:30 p.m., Monday through Friday. . 
Members of the public will be required 
to register before entering the meeting. 


Additional Public Notification 


Public awareness of all segments of 
rulemaking and policy development is 
important. Consequently, in an effort to 
ensure that minorities, women, and 
persons with disabilities are aware of 
this notice, FSIS will announce it on- 
line through the FSIS Web Page located 


at http://www. fsis.usda.gov/regulations/ 
2006_Notices_Index/. FSIS also will 
make copies of this Federal Register 
publication available through the FSIS 
Constituent Update, which is used to 
provide information regarding FSIS 
policies, procedures, regulations, 
Federal Register notices, FSIS public 
meetings, recalls and other types of 
information that could affect or would 
be of interest to constituents and 
stakeholders. The update is 
communicated via Listserv, a free 
electronic mail subscription service for 
industry, trade and farm groups, 
consumer interest groups, allied health 
professionals and other individuais who 
have asked to be included. The update 
is available on the FSIS Web page. 
Through the Listserv and Web page, 


FSIS is able to provide information to a 


much broader and more diverse 
audience. In addition, FSIS offers an e- 
mail subscription service which 
provides automatic and customized 
access to selected food safety news and 
information. This service is available at 
http://www. fsis.usda.gov/ 
news_and_events/email_subscription/. 
Options range from recalls to export 
information to regulations, directives 
and notices. Customers can add or 
delete subscriptions themselves and 
have the option to password protect 
their account. 


Done in Washington, DC on May 8, 2006. 
Barbara J. Masters, 
Administrator. 
[FR Doc. E6-7251 Filed 5—11—06; 8:45 am] 
BILLING CODE 3410-DM-P 


DEPARTMENT OF AGRICULTURE 


Forest Service 
_ Information Collection; Request for 


Comment; Forest Industries Data 
Collection System 


- AGENCY: Forest Service, USDA. — 


ACTION: Notice. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, the 
Forest Service is seeking comments 
from all interested individuals and 
organizations on the revision of a 
currently approved information 
collection, Forest Industries Data 
Collection System. 

DATES: Comments must be received in 
writing on or before July 11, 2006 to be 
assured of consideration. Comments 
received after that date will be 
considered to the extent practicable. 
ADDRESSES: Comments concerning this 
notice should be addressed to the USDA 
Forest Service, Attn: Michael Howell, 


Forest Inventory and Analysis, Southern 
Research Station, 4700 Old Kingston 
Pike, Knoxville, TN 37919-5206. 

Comments also may be submitted via 
facsimile to (865) 862-2048 or by e-mail 
to: mhowell@fs.fed.us. 

The public may inspect comments 
received at 4700 Old Kingston Pike, 
Resource Use Office, Knoxville, 
Tennessee during normal business 
hours. Visitors are encouraged to call 
ahead to (865) 862-2000 to facilitate 
entry to the building. 

FOR FURTHER INFORMATION CONTACT: 
Michael Howell, Southern Research 


- Station, at (865) 862-2054. Individuals 


who use telecommunication devices for 
the deaf (TDD) may call the Federal 
Relay Service (FRS) at 1-800-877-8339, 
twenty-four hours a day, every day of 
the year, including holidays. 
SUPPLEMENTARY INFORMATION: 

Title: Forest Industries Data 
Collection. 

OMB Number: 0596-0010. 

Expiration Date of Approval: October 
31, 2006. 

Type of Request: Extension with 
Revision. 

Abstract: The Forest and Range 
Renewable Resources Planning Act of 
1974 and the Forest and Rangeland 
Renewable Resources Research Act of 
1978 require the Forest Service to 
evaluate trends in the use of logs and 
wood chips, to forecast anticipated 
levels of logs and wood chips, and to 
analyze changes in the harvest of these 
resources from National Forest System 
lands. To collect this information, 
Forest Service personnel use two 
questionnaires, which respondents 
return in self-addressed, postage-paid 
envelopes. 

Pulpwood Received Questionnaire: 
Forest Service personnel use this 
questionnaire to collect and evaluate 
information from pulp mills in order to 
monitor the volume, types, species, 
sources, and prices of timber products 
harvested throughout the Nation. The 
data collected will be used to provide 
essential information about the current 
use of the Nation’s timber resources for 
pulpwood industrial products and is not 
available from other sources. 

Logs and Other Roundwood Received: 
This questionnaire is used by Forest 
Service personnel to collect and 
evaluate information from primary 
wood-using mills, including small, part- 
time mills, as well as large corporate 
entities. Primary wood-using mills are 
facilities that use harvested wood in log 
or chip form, such as sawlogs, veneer 
logs, pulpwood, and pulp chips, to 
manufacture a secondary product, such 
as lumber or paper. Forest Service 
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personnel evaluate the information 
collected and use it to monitor the 
volume, types, species, sources, and 


prices of timber products harvested 
throughout the Nation. 


Item 


Pulpwood received questionnaire 


Logs and other roundwood 
received questionnaire 


Estimate of Annual Burden 


0.5 hours 


Type of Respondents 


0.84 hours. 


Estimated Annual Number of Respondents 


wood 
188 


Primary users of industrial pulp. 


Primary users of _ industrial . 
roundwood 


1628. 


Estimated Number of Responses per Respondent 1 
Estimated Total Annual Burden on Respondents . 


94 


1368. 


This information is to be collected by 
Forest Service personnel at the 
following Forest Service research 
stations: Northeast Research Station 
(Radnor, Pa), North Central Research 
Station (St. Paul, MN), Southern 
Research Station (Asheville, NC), Rocky 
Mountain Research Station (Ogden, UT), 
and Pacific Northwest Research Station 
(Portland, OR). 


~ Comment Is Invited 


Comment is invited on: (1) Whether 
this collection of information is 
necessary for the stated purposes and 
the proper performance of the functions 
of the agency, including whether the 
information will have practical or 
scientific utility; (2) the accuracy of the 
agency’s estimate of the burden of the 
collection of information, including the 
validity of the methodology and 
assumptions used; (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including the use of 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology. 

All comments received in response to 
this notice, including names and 
addresses when provided, will be a 
matter of public record. Comments will 
be summarized and included in the 
request for Office of Management and 
Budget approval. 


Ann M. Bartuska, 
Deputy Chief for Research & Development. 


{FR Doc. E6—7278 Filed 5-11-06; 8:45 am] 
BILLING CODE 3410-11-P 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Information Collection; Request for 
Comments; Advertised Timber for Sale 


AGENCY: Forest Service, USDA. 
ACTION: Notice. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, the 
Forest Service is seeking comments 
from all interested individuals and 
organizations on the revision with 
changes of the currently approved 
information collection for Advertised 
Timber for Sale. 
DATES: Comments must be received in 
writing on or before July 11, 2006 to be 
assured of consideration. Comments 
received after that date will be 
considered to the extent practicable. 
ADDRESSES: Comments concerning this 
notice should be addressed to Director, 
Forest Management, 1400 Independence 
Avenue, SW., Mail Stop 1103, 
Washington, DC 20250-0003. 

Comments also may be submitted via 
facsimile to (202) 205-1045 or by e-mail 
to: bidforms@fs.fed.us. In addition, 
comments may be submitted via the 
World Wide Web/Internet Web site at: 
http://www.regulations.gov. 

All comments, including names and 
addresses when provided, are placed in 
the record and are available for public 


inspection and copying. The public may - 


inspect comments received at the Office 
of the Director, Forest Management, 
Third Floor, Southwest Wing, Yates 
Building, 201 14th Street, SW., 
Washington, DC. Visitors are 
encouraged to call ahead at (202) 205- 
1496 to facilitate entry into the building. 
FOR FURTHER INFORMATION CONTACT: 
Lathrop Smith, Forest Management 
Staff, at (202) 205-0858. Individuals 
who use telecommunication devices for 
the deaf (TDD) may call the Federal 
Relay Service (FRS) at 1-800-877-8339, 
24 hours a day, every day of the year, 
including holidays. 
SUPPLEMENTARY INFORMATION: 

Title: Advertised Timber for Sale. 

OMB Number: 0596-0066. 

Expiration Date of Approval: October 


31, 2006. 


Type of Request: Extension with 
Revision. 
Abstract: Pursuant to statutory 


_ requirements at 16 U.S.C. 472a, unless 


extraordinary conditions exist as 
defined by regulation, the Secretary of 


Agriculture must (1) advertise sales of 
all National Forest System timber or 
forest products exceeding $10,000 in 
appraised value, (2) select bidding 
methods that ensure open and fair 
competition; (3) select bidding methods 
that ensure that the Federal Government 
receives not less than appraised value of 
the timber or forest product; and (4) 
monitor bidding patterns for evidence of 
unlawful bidding practices. 

Pursuant to the Forest Service Small 
Business Timber Sale Set-Aside 
Program, developed in cooperation with 
the Small Business Administration, 
Forest Service regulations at Title 36 of 
the. Code of Federal Regulations, 

§ 223.84 require that the Forest Service 
bid form used by potential timber sale 
bidders include provisions for small 
business concerns. The data collected 
will be used by the agency to ensure 
that National Forest System timber will 
be sold at not less than appraised value, 
that bidders will meet specific criteria 
when submitting a bid, and that anti- 
trust violations will not occur during 
the bidding process. 

The tax identification number of each 
bidder is entered into an automated bid 
monitoring system, which is used to 
determine if speculative bidding or 
unlawful bidding practices are 
occurring and is required to process 
electronic payments to the purchaser. 

Respondents will be bidders on 


‘National Forest System timber sales. 


Forest Service sale officers will mail bid 
forms to potential bidders, and bidders 
will réturn the completed forms, dated 
and signed, to the Forest Service sale 
officer. 

The data gathered in this information 
collection are not available from other 
sources. 


Forms Associated With This 
Information Collection 


FS-2400-42a—National Forest 
Timber and Forest Products for Sale 
(Advertisement and Short-Form Bid): 
This form will be used for soliciting and 
receiving bids on short-notice timber 
sales advertised for less than 30 days for 


& 

x 
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less than $10,000 in advertised value. 
. Respondents are bidders on National 
Forest System timber sales. 
-FS-2400-14—Bid for Advertised 
Timber (3 form versions: FS—2400— 
F 14UR—Bid for Advertised Timber, Unit 
Rate Bidding; FS-2400—-14WA—Bid For 
Advertised Timber, Weighted Average 
Bidding; FS—2400—14TV—Bid For 
Advertised Timber, Total Value 
Bidding): These forms implement the 
same statutes, policies, and regulations 
and collect similar information from the 


same applicants. Respondents are 
bidders on National Forest System 
timber and forest product sales. 
FS-2400-14BV—Bid For Integrated 
Resource Contract (2 form versions:— 
FS—2400-14BV—Bid For Integrated 
Resource Contract, Best Value, Total 
Value Bidding; FS—2400-14BVU—Bid 


For Integrated Resource Contract, Best _ 


Value, Unit Rate Bidding): These are 
new versions of the Best Value bid form 
and will be used for soliciting and 
receiving bids on contracts advertised 


for 30 days or longer and on contracts 


_ greater than $10,000 in advertised value. 


Forms can be viewed on the World 
Wide Web/Internet site at: http:// 
www-.fs.fed.us/forestmanagement/ 
infocenter and in the Office of the 
Director, Forest Management, Third 
Floor, Southwest Wing, Yates Building, 
201 14th Street, SW., Washington, DC. 
Visitors are encouraged to call ahead at 
(202) 205-1496 to facilitate entry into 
the building. 


Item 


FS—2400—-42a 


FS 2400-14 


FS-2400-14BV 


Estimate of Annual Burden 


3.0 hours 


Type of Respondents 


Estimated Annual Number of Respondents 


445 


ding on National Forest timber sales 
source Contracts. 


14.4 hours 


34.4 hours. 
Individuals, large and small businesses, and corporations bid- 


and Integrated Re- 


825 115. 


Estimated Number of Responses per Respondent 
Estimated Total Annual Burden on Respondents 


3.9 1.2. 


39,880 hours 4747 hours. 


Comment Is Invited 


Comment is invited on: (1) Whether 
the proposed collection of information 
is necessary for the stated purposes or 
the proper performance of the functions 
of the agency, including whether the 
information shall have practical or 
scientific utility; (2) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; (3) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology. 


All comments received in response to 
this notice, including name and address 
when provided, will be summarized and 
included in the request for Office of 
Management and Budget approval. All 
comments also will become a matter of 
public record. 


Dated: May 2, 2006. 
Frederick Norbury, 
Associate Deputy Chief. © 
[FR Doc. E6—7279 Filed 5—11—06; 8:45 am] 
BILLING CODE 3410-11-P 


DEPARTMENT OF AGRICULTURE 
Forest Service . 


Kootenai and Idaho Panhandle 
National Forests Proposed Land 
Management Pians 


AGENCY: Forest Service, USDA. 


ACTION: Commencement of 90-day 
comment period on the Proposed Land 
Management Plans for the Kootenai and 
Idaho Panhandle National Forests. 


SUMMARY: Proposed Land Management 
Plans for the Kootenai and Idaho 
Panhandle National Forests are now 
available for public comment during a 
90-day period that begins on the date of 
publication of this notice in Federal 
Register. The Kootenai and Idaho 
Panhandle National Forests comprise 
the KIPZ (Kootenai and Idaho 
Panhandle Planning Zone.) 


ADDRESSES: Comments on the Kootenai 
Plan should be sent to: KIPZ Forest Plan 
Revision Téam, Kootenai National 
Forest, 1101 Hwy 2 West, Libby, 
Montana 59923. Comments on the Idaho 
Panhandle Plan should be sent to: KIPZ 
Forest Plan Revision Team, Idaho 
Panhandle National Forest, 3815 
Schreiber Way, Coeur d’ Alene, Idaho 
83815. Comments by e-mail should be 
sent to: r1_kipz_revision@fs.fed.us. 


DATES: Submit comments during the 90- 
day period that begins on the date of 
publication of this notice in the Federal 
Register. Notices will also appear in the 
following newspapers of record: For the 
Kootenai Forest, the Daily Inter Lake 


and for the Idaho Panhandle National 
Forest, The Spokesman Review. 


FOR FURTHER INFORMATION CONTACT: 
Kirsten Kaiser at 406—283—7659 or Jodi 
Kramer at 208-765-7235. 


SUPPLEMENTARY INFORMATION: Pursuant 
to 36 CFR 219.9(b)(2), the Kootenai and 
Idaho Panhandle National Forests are 
commencing the comment period on 
their Proposed Forest Land Management 
Plans. The Plans are available for 
viewing and downloading at the Web 
site: http://www.fs.fed.us/kipz. Compact 
Discs (CDs) of the Plans will be mailed 
to persons who have requested a copy 
and are available to others on request. 
Plans are also available-for viewing at 
the Supervisors Offices and Ranger 
Stations on the Kootenai and Idaho 
Panhandle Forests. Plan supporting 
documentation (the comprehensive 
evaluation report) will be posted on the 
Web site and is available electronically 
upon request. Comments should be in 
writing and should meet the following 
requirements: 

1. A statement that the comment is 
filed during the 90-day comment period, 
in response to the Kootenai and/or 
Idaho Proposed Forest Land 
Management Plan. 

2. Identification of the specific 
Proposed Plan or Plans (Kootenai, Idaho 
Panhandle) that your comment is 
addressing. 

3. A clear statement of your comment, 
including reasons, recommendations 
and supporting information. 

Additional guidelines for preparing 
Plan comments are on our Web site and 
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will be mailed to those requesting a 


co 

Rtheduled meetings and details of 
other public involvement opportunities 
will be posted on the KIPZ Web site: 
http://www. fs.fed. 

The opportunity to object to a Final 
Plan will be during a 30-day objection 
period before Plan approval (36 CFR 
219.13(a)). Only individuals or 
organizations, other than a federal 
agency, who participated in the 
planning process through the 
submission of written comments, may 
object to a Plan. 

Please note that all cannsitiniita, names, 
and addresses become part of the public 
record and are subject to the Freedom of 
Information Act (FOIA), except for 
proprietary documents and information. 

Responsible Officials: Bob Castaneda, 
Kootenai Forest Supervisor and Ranotta 
K. McNair, Idaho Panhandle Forest 
Supervisor. 

Dated: May 1, 2006. 

Bob Castaneda, 
Forest Supervisor, Kootenai National Forest. 

Dated: May 1, 2006. 

Ranotta K. McNair, 

Forest Supervisor, Idaho Panhandle National 
Forests. 

[FR Doc. 06-4307 Filed 5-11-06; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Lake County Resource Advisory 
Committee 


AGENCY: Forest Service, USDA. 
ACTION: Notice of meeting 


SUMMARY: The Lake County Resource 
Advisory Committee (RAC) will hold a 
meeting. 

DATES: The meeting will be held on June 
22, 2006, from 3:30 p.m. to 5 p.m. 
ADDRESSES: The meeting will be held at 
the Lake County Board of Supervisor’s 
Chambers at 255 North Forbes Street, 
Lakeport. 


FOR FURTHER INFORMATION CONTACT: 
Debbie McIntosh, Committee 
Coordinator, USDA, Mendocino 
National Forest, Upper Lake Ranger 
District, 10025 Elk Mountain Road, 
Upper Lake, CA 95485. (707) 275-2361: 
e-mail dmcintosh@fs.fed.us. 
SUPPLEMENTARY INFORMATION: Agenda 
items to be covered include: (1) Roll 
Call/Establish Quorum; (2) Review 
Minutes rom the October 27, 2006 
meeting; (3) Up date on the Middle 
Creek Weirs project/field trip; (4) Project 
review and discussion; (5) Recommend 


projects/vote; (6) Discuss Project Cost 
Accounting USFS/County of Lake; (7) 
‘Set Next Meeting Date; (8) Public 
Comment Period; Public input 
opportunity will be provided and 
individuals will have the opportunity to 


- address the Committee at that time. 


Dated: May 5, 2006. 
Blaine P. Baker, 
Designated Federal Officer. 
[FR Doc. 06-4415 Filed 5-11-06; 8: 45am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 


Grain Inspection, Packers and 
Stockyards Administration 
[06-TX-—C] 


Opportunity To Comment on the 
Applicants for the Texas Area 


AGENCY: Grain Inspection, Packers and 
Stockyards Administration, USDA. 


ACTION: Notice. 


SUMMARY: GIPSA requests comments on 
the applicants for designation to provide 
official services in unassigned counties 
in Texas. 

DATES: Comments must be postmarked 
or electronically dated on or before June 
12, 2006. 

ADDRESSES: Comments must be 
submitted in writing to USDA, GIPSA, 
John R. Sharpe, Division Director, 
Compliance Division, STOP 3604, Room 
1647-S, 1400 Independence Avenue, | 
SW., Washington, DC 20250-3604. Fax 
202-690-2755; e-mail 
John.R.Sharpe@usda.gov. All comments 
received will be made available for 
public inspection at the above address 
located at 1400 Independence Avenue, 
SW.., during regular business hours. 

FOR FURTHER INFORMATION CONTACT: John 
R.Sharpe at 202-720-8262, e-mail 


_John.R.Sharpe@usda.gov. 


SUPPLEMENTARY INFORMATION: This 
Action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12866 
and Departmental Regulation 1512-1; 
therefore, the Executive Order and 


* Departmental Regulation do not apply 


to this action. 

In the March 13, 2006, Federal 
Register (71 FR 12675), GIPSA asked 
persons interested in providing official 
services in Clay, Montague, Cooke, 
Grayson, Fannin, Lamar, Red River, 
Young, Stephen, and Eastland Counties 
in Texas to submit an application for 
designation. 

There were two applicants for the 
Texas area: Enid Grain Inspection Co., 


Inc. (Enid) and Intercontinental Grain 
Inspections Inc. (Intercontinental); both 
currently designated official agencies. 
Enid applied for designation to provide 
official services in Clay, Montague, 
Cooke, and Grayson Counties. 
Intercontinental applied for all of the 
counties announced in the March 13, 
2005, Federal Register. GIPSA is 
publishing this notice to provide 
interested persons the opportunity to 
present comments concerning the 
applicants. Commenters are encouraged 
to submit reasons and pertinent data for 
support or objection to the designation 
of the applicants. All comments must be 
submitted to the Compliance Division at 
the above address. Comments and other - 
available information will be considered 
in making a final decision. GIPSA will 
publish notice of the final decision in 
the Federal Register, and GIPSA will 
send the applicants written notification 
of the decision. 


Authority: Pub. L. 94-582, 90 Stat. 2867, 
as amended (7 U.S.C. 71 et seq.). 
James E. Link, 


Administrator, Grain Inspection, Packers and 
Stockyards Administration. 


[FR Doc. E6—7249 Filed 5-11-06; 8:45 am] 
BILLING CODE 3410-EN-P 


DEPARTMENT OF AGRICULTURE 


Grain Inspection, Packers and 
Stockyards Administration 


. United States Standards for Feed Peas 


AGENCY: Grain Inspection, Packers and . 
Stockyards Administration, USDA. 
ACTION: Notice; mage for public 
comment. 


SUMMARY: We plan to establish U.S. 
standards for feed peas under the 
authority of the U.S. Agricultural 
Marketing Act of 1946, as amended 
(AMA). Current U.S. standards for 
Whole Dry Peas and Split Peas reflect 
the needs of the edible dry pea market. 
The quality and standards established 
for the edible dry pea market greatly 
differ from the feed pea market. 
Consequently, the current standards for 
edible dry peas do not reflect the 
current needs of the feed pea market. 
This action will provide uniform 
standards and will facilitate the 
marketing of feed peas. 

DATES: We will consider comments that 
we receive by June 12, 2006. 
ADDRESSES: We invite you to submit 
comments on this notice. Please 
reference the date and page number of 
this issue of the Federal Register in 
your comments. You may submit 
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comments by any of the following 
methods: 

e E-mail: Send comments via 
electronic mail to 
comments.gipsa@usda.gov. 

e Mail: Send hardcopy written 
comments to Tess Butler, GIPSA, USDA, 
1400 Independence Avenue, SW., Room 
1647-S, Washington, DC 20250-3604. 

e Fax: Send comments by facsimile 
transmission to: (202) 690-2755. 

e Hand Delivery or Courier: Deliver 
comments to: Tess Butler, GIPSA, 
USDA, 1400 Independence Avenue, 
SW., Room 1647-S, Washington, DC 
20250-3604. 

e Federal eRulemaking Portal: Go to 
http://www.regulation.gov. Follow the 
on-line instructions for submitting 
comments. 

To read comments: All comments 
received will be made available for 
public review at the above address 
during regular business hours (7 CFR 
1.27(b)). 


FOR FURTHER INFORMATION CONTACT: 
Vicki A. Lacefield, Policies and 
Procedures Branch, Field Management 
Division, USDA, GIPSA, Room 2420-S, 
Stop 3630, 1400 Independence Avenue, 
SW., Washington, DC 20250-3630, 
telephone (202) 720-0397; or e-mail to: 
Vicki.A.Lacefield@usda.gov. 
SUPPLEMENTARY INFORMATION: 


Background 


The AMA directs and authorizes the 
Secretary of Agriculture to develop and 
improve standards for agricultural 
products (7 U.S.C. 1622). These are , 
standards of quality, condition, 
quantity, grade, and packaging. The 
intent of such standards is to encourage 
uniformity and consistency in 
commercial practices. 

GIPSA establishes and maintains a 
variety of quality and grade standards 
for agricultural commodities. These 
standards provide market participants 
with common terms to describe the 


_ quality of agricultural commodities and; 


thus, reduce transaction costs and 
facilitate marketing. They also provide a 
common standard to improve risk 
management through crop insurance 
and loan assistance. For example, USDA 
programs providing farm loan assistance 
typically rely on the U.S. standards to 


’ determine eligibility and payment 


amount. The AMA standards are 
voluntary and widely used in private 
contracts, government procurement, 
marketing communication, and, for 
some commodities, consumer 
information. 

Standards developed under the AMA 
include rice, whole dry peas, split peas, 
lentils, and beans. The U.S. standards 


for Whole Dry Peas, Split Peas, Lentils, 
and Beans do not appear in the Code of 
Federal Regulations (although the 
process by which we develop these 
standards is specified through the 
regulations in 7 CFR 868.102, 
Procedures for establishing and revising 
grade standards); however the standards 
are available on the GIPSA Web site, 
http://www.gipsa.usda.gov. If we 
establish new standards for feed peas, 
we will publish a final notice in the 
Federal Register. The new U.S. 
standards will be available on the 
GIPSA Web site at http:// 
archive.gipsa.usda.gov/reference- 
library/standards/ 
feed_pea_standards.pdf and by 
contacting the Field Management 
Division at the above address. 


Need for New Standards 


The United States Dry Pea and Lentil 
Council and other dry pea industry 
representatives requested that we 
establish standards for dry peas used as 
feed for animals (feed peas). Current 
U.S. standards for Whole Dry Peas and 
Split Peas reflect the needs of the edible 
dry pea market. The pea industry 
indicated the need to establish separate 
standards for marketing peas as a feed 
product due to an increasing demand 
for peas used in animal feed. The 
quality and standards established for the 
edible dry pea market differ from the 
feed pea market. Consequently, the 
current standards for edible dry peas do 
not reflect the current needs of the feed 
pea market. 

To begin, we worked with the United 
States Dry Pea and Lentil Council and 
others in the pea industry to examine 
the effectiveness of the U.S. Standards 
for Whole Dry Peas, Split Peas, and 
Lentils in today’s marketing 
environment. As a result, GIPSA 
concluded that the current standards 
continue to meet consumer and 
processor needs for the edible pea and 
lentil markets. 

Our work with the United States Dry 
Pea and Lentil Council and others in the 
pea industry also identified a market 
need for standards for feed peas. Based 
on a review of U.S. market needs and 
other feed pea standards used in Canada 
and Australia, we developed proposed 
standards for feed peas. 


Feed Peas and Pea Production 


Feed peas are dry peas (yellow and 
green) intended for animal feed 
purposes. Pea protein helps balance the 


- nutrient deficiencies of grains such as 


corn and wheat, which are low in the 
important amino acids, lysine, and 
tryptophan. Peas contain a large 
concentration of lysine, which meets the 


needs of mono-gastric animals, such as 
swine and poultry. As a result, more 
peas are being used for swine, cattle, 
and poultry feed; and the trend is 
expected to continue to increase 
according to industry analysts. 

As more companies around the world 
turn to peas as part of their ingredient 
base for animal feed, U.S. pea 
production has increased. According to 
the USDA, National Agricultural 
Statistics Service (NASS), the 
production of dry peas has been on a 
steady incline since 2001. For example, 
total U.S. planted acreage rose from 
184,000 acres in 2000, to 808,000 acres 
in 2005. NASS projections are based on 
green, yellow, or winter dry pea 
production; they do not distinguish 
between peas destined for human 
consumers and peas destined for animal 
feed. Nevertheless, the vast majority of 
the production increase has been fueled 
by the increased demand for animal 
feed. 


Standards 


The proposed standards include three 
parts. Part I includes a series of 
definitions for the various terms used in 
the standards. Part II covers the basic 
principles governing application of 
standards, such as the type of sample 
used for a particular quality analysis _ 
and how analytical results are reported. 
Part III includes the actual quality grade 
specifications and how they are 
recorded for certification purposes. 

We propose to specify standards for 
both U.S. Grade No. 1 Feed Peas and for 
U.S. Sample Grade Feed Peas. For the 
standard for U.S. Grade No. 1 Feed Peas, 
we propose quality factors for the 
maximum allowable amount of inert 
material and heat damaged peas. Feed 
peas that do not meet the requirements 
for U.S. Grade No. 1 Feed Peas would 
be classified as U.S: Sample Grade Feed 
Peas. Within the proposed standard for 
U.S. Sample Grade Feed Peas, we 
specified factors for moisture, animal 
excreta, metal fragments, broken glass, 
odor, heating, and quality. 

To review the proposed standards, 
you may view or print them from the 
GIPSA Web site at http:// 
www.gipsa.usda.gov or contact us by 
phone, fax, or e-mail using the 
information provided above under FOR 
FURTHER INFORMATION CONTACT. 


Comments 


GIPSA will solicit comments for 30 
days. This comment period is 
considered appropriate given that 
representatives of the pea industry 
requested the development of feed pea 
standards and have reviewed the draft 
standards. In addition, our goal is to 
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implement the new standards for the 
next harvest, which will be June-July, 
2006. All comments we receive within 
the comment period will be made part 
of the public record maintained by 
GIPSA and will be available to the 
public for review. We will consider 
those comments before we take final 
action on the new standards. 

Authority: 7 U.S.C. 1621-1627; 7 CFR 
868.103. 


James E. Link, 


Administrator, Grain Inspection, Packers and 
Stockyards Administration. 


(FR Doc. E6-—7250 Filed 5-11-06; 8:45 am] 
BILLING CODE 3410-EN-P 


DEPARTMENT OF AGRICULTURE 
Rural Utilities Service 


Information Collection Activity; 
Comment Request 
AGENCY: Rural Utilities Service, USDA. 


ACTION: Notice and request for 
comments. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. chapter 35, as amended), the 
Rural Utilities Service (RUS) invites 
comments on the following information 
collections for which RUS intends to 
request approval from the Office of 
Management and Budget (OMB). 

DATES: Comments on this notice must be 
received by July 11, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Richard C. Annan, Director, Program 
Development and Regulatory Analysis, 
Rural Utilities Service, 1400 
Independence Ave., SW., STOP 1522, 
Room 5818, South Building, 
Washington, DC 20250-1522. 
Telephone: (202) 720-0784. Fax: (202) 
720-8435. 

SUPPLEMENTARY INFORMATION: The Office 
of Management and Budget’s (OMB) 
regulation (5 CFR 1320) implementing 
provisions of the Paperwork Reduction 
Act of 1995 (Pub. L. 104-13) requires 
that interested members of the public 
and affected agencies have an 
opportunity to comment on information 
collection and recordkeeping activities 
[see 5 CFR 1320.8(d)]. This notice 
identifies information collections that 
RUS is submitting to OMB for 
extension. 

Comments are invited on: (a) Whether 
this collection of information is _ 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 


collection of information including the 
validity of the methodology and 
assumptions used; (c) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of appropriate automated, electronic, 
mechanical or other technological 
collection techniques or other forms of 
information technology. Comments may 
be sent to Richard C. Annan, Director, 
Program Development and Regulatory 
Analysis, Rural Utilities Service, U.S. 
Department of Agriculture, STOP 1522, 
1400 Independence Ave., SW., 
Washington, DC 20250-1522. Fax: (202) 
720-0784. 


Title: Extensions of Payments of 
Principal and Interest. 
OMB Control Number: 0572-0123. 

Type of Request: Extension of a 
currently approved collection. 

Abstract: This collection of 
information consists of information on 
the procedures which borrowers must 
follow in order to request extensions of 
principal and interest. Authority for 
these is contained in section 12 of the 
Rural Electrification Act of 1936 (RE 


Act), as amended and of section 236 of _ 


the “Disaster Relief Act of 1970 (Pub. L. 
91-606), as amended by the Department 
of Agriculture Reorganization Act of 
1994 (Pub. L. 103-354). Eligible 
purposes include financial hardship, 
energy resource conservation (ERC) 
loans, renewable energy project, 
distributed generation projects, and 
contributions-in-aid of construction. 
These procedures are codified at 7 CFR 
part 1721, subpart B. 

Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated to average 4.34 hours per 
response. 

Respondents: Not-for-profit 
institutions. 

Estimated Number of Respondents: 
94. 


Estimated Number of Responses per 
Respondent: 2. 

Estimated Total Annual Burden on 
Respondents: 816 hours. 

Dated: May 8, 2006. _ 
Curtis M. Anderson, 
Acting Administrator, Rural Utilities Service. 
[FR Doc. 06-4442 Filed 5-11-06; 8:45 am] 
BILLING CODE 3410-15-M_ 


DEPARTMENT OF AGRICULTURE 
Rural Utilities Service 


Information Collection Activity; 
Comment Request . 


AGENCY: Rural Utilities Service, USDA. 
ACTION: Notice and request for 
comments. 


. SUMMARY: In accordance with the 


Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35, as amended), the 
Rural Utilities Service (RUS) invites 
comments on this information 
collection for which RUS intends to 
request approval from the Office of 
Management and Budget (OMB). 
DATES: Comments on this notice must be 
received by July 11, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Richard C. Annan, Director, Program 
Developmental and Regulatory 
Analysis, Rural Utilities Service, 1400 
Independence Ave., Sw., STOP 1522, 
Room 5818 South Building, 
Washington, DC 20250-1522. 
Telephone: (202) 720-0784. FAX: (202) 
720-8435. 
SUPPLEMENTARY INFORMATION: The Office 
of Management and Budget’s (OMB) 
regulation (5 CFR Part 1320) 
implementing provisions of the 
Paperwork Reduction Act of 1995 (Pub. 
L. 104—13) requires that interested 
members of the public and affected 
agencies have an opportunity to 
comment on information collection and 
recordkeeping activities (see 5 CFR 
1320.8(d)). This notice identifies an 
information collection that RUS is 
submitting to OMB for extension. 
Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Agency, 
including whether the information will 
have practical utility; (b) the accuracy of 
the Agency’s estimate of the burden of 
the proposed collection of information 
including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology. Comments may be sent to: 
Richard C. Annan, Director, Program 
Development and Regulatory Analysis, 


- Rural Utilities Service, U.S. Department 


of Agriculture, STOP 1522, 1400 


Independence Ave., SW., Washington, 
DC 20250-1522. FAX: (202) 720-8435. 
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Title: State Telecommunications 
Modernization Plan. : 

OMB Control Number: 0572-0104. 

Type of Request: Extension of a 
currently approved information 
collection. 

Abstract:This information collection 
requirement stems from passage of the 
Rural Electrification Loan Restructuring 
Act (RELRA, Pub. L. 103—129) on 
November 1, 1993, which amended the 
Rural Electrification Act of 1936, 7 
U.S.C. 901 et seq. (the RE Act). RELRA 
requires that a State 
Telecommunications Modernization 
Plan (Modernization Plan), covering at a 
minimum the Rural Utilities Service 
(RUS) borrowers in the state, be 
established in a state or RUS cannot 
make hardship or concurrent cost-of- 
money and Rural Telephone Bank (RTB) 
loans for construction in that state. It is 
the policy of RUS that every State has 
a Modernization Plan which provides 
for the improvement of the State’s 
telecommunications network. A 
proposed Modernization plan must be 
submitted to RUS for approval. RUS 
will approve a proposed Modernization 
Plan if it conforms to the provisions of 
7 CFR part 1751, subpart B. 

Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated to average 350 hours per 
response. 

espondents: Business or other for- 
profit; not-for-profit organizations. 

Estimated Number of Respondents: 1 

Estimated Number of Responses per 
1; 

'stimated Total Annual Burden. on 
350. 

opies of this information collection 
can be obtained from MaryPat Daskal, 
Program Development and Regulatory 
Analysis, at (202) 720-7853, FAX: (202 
720-4120. All responses to this notice 
will be summarized and included in the 
request for OMB approval. All 
comments will also become a matter of 
public record. 


Dated: May 8, 2006. 
Curtis M. Anderson, 
Acting Administrator, Rural Utilities Service. 
[FR Doc. 06-4443 Filed 5-11-06; 8:45am] 
BILLING CODE 3410-15-M 


COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Procurement List; Additions and 
Deletion 


AGENCY: Committee for Purchase from 
People Who Are Blind or Severely 
Disabled. 


ACTION: Additions to and Deletion from 
Procurement List. 


SUMMARY: This action adds to the 
Procurement List services to be 
furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities, and 
deletes from the Procurement List a 
service previously furnished by such 
agencies. 


DATES: Effective Date: June 11, 2006. 
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Jefferson Plaza 2, Suite 10800, 


- 1421 Jefferson Davis Highway, 


Arlington, Virginia, 22202-3259. 


~ FOR FURTHER INFORMATION CONTACT: 


Mary-Carolyn Bell, Telephone: (703) 
603-7740, Fax: (703) 603-0655, or e- 
mail mbell@jwod.gov. 
SUPPLEMENTARY INFORMATION: 
Additions 

On March 17, 2006, the Committee for 
Purchase From People Who Are Blind 
or Severely Disabled published notice 
(71 FR 13810) of proposed additions to 
the Procurement List. 

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to provide 
the services and impact of the additions 
on the current or most recent 
contractors, the Committee has 
determined that the services listed 
below are suitable for procurement by 
the Federal Government under 41 U.S.C. 
46—48c and 41 CFR 51-2.4. 


Regulatory Flexibility Act Certification 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
services to the Government. 

2. The action will result in 
authorizing small entities to furnish the 
services to the Government. 

3. There are no known regulatory ~ 


_ alternatives which would accomplish 


the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the services proposed 
for addition to the Procurement List. 
End of Certification 

Accordingly, the following services 
are added to the Procurement List: 
Services 
Service Type/Location: Administrative 


Services, Post Wide, Fort Campbell, 
Kentucky. 

NPA: Huntsville Rehabilitation Foundation, 
Huntsville, Alabama. 

Contracting Activity: Army Contracting 
Agency, Fort Campbell, Kentucky. 

Service Type/Location: Custodial Services, 
Potter Stewart U.S. Courthouse, 100 East 
Fifth Street, Cincinnati, Ohio. 

NPA: VGS, Inc., Cleveland, Ohio. 
Contracting Activity: GSA, Public Buildings 
Service, Region 5, Chicago, Illinois. 

Deletion 


On March 10, 2006, the Committee for 
Purchase From People Who Are Blind 
or Severely Disabled published notice 
(71 FR 12339) of proposed deletions to 
the Procurement List: 

After consideration of the relevant 
matter presented, the Committee has 
determined that the service listed below 
is no longer suitable for procurement by 
the Federal Government under 41 U.S.C. 
46—48c and 41 CFR 51-2.4. 


Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were; 

1. The action may result in additional 
reporting, recordkeeping or other 
compliance requirements for small 
entities. 

2. The action may result in 
authorizing small entities to furnish the 
service to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 


- O'Day Act (41 U.S.C. 46—48c) in 


connection with the service deleted 
from the Procurement List. 


End of Certification 


Accordingly, the following service is 
deleted from the Procurement List: 


Service 


Service Type/Location: Grounds 
Maintenance, U.S. Army Reserve Center, 
1650 Corey Boulevard, Decatur, Georgia. 

NPA: Bobby Dodd Institute, Inc., Atlanta, 
Georgia. 

Contracting Activity: U.S. Army, 81st 
Regional Support Command, 
Birmingham, Alabama. 

G. John Heyer, 

General Counsel. 

{FR Doc. E6—7264 Filed 5—11—06; 8:45 am] 

BILLING CODE 6353-01-P 
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COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Procurement List; Proposed Additions 
and Deletions 


AGENCY: Committee for Purchase from 
People Who Are Blind or Severely 
Disabled. 

ACTION: Proposed Additions to and 
Deletions from Procurement List. 


SUMMARY: The Committee is proposing 
to add to the Procurement List products 
and services to be furnished by ~ 
nonprofit agencies employing persons 
who are blind or have other severe 
disabilities, and to delete products 
previously furnished by such agencies. 
Comments Must Be Received on or 
Before: June 11, 2006. 
ADDRESSES: Committee for Purchase - 
From People Who Are Blind or Severely 
Disabled, Jefferson Plaza 2, Suite 10800, 
1421 Jefferson Davis Highway, 
Arlington, Virginia, 22202-3259.. 
FOR FURTHER INFORMATION OR TO SUBMIT 
COMMENTS CONTACT: Mary-Carolyn Bell, 
Telephone: (703) 603-7740, Fax: (703) 
603-0655, or e-mail mbell@jwod.gov. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C 
47(a)(2) and 41 CFR 51-2.3. Its purpose 
is to provide interested persons an 
opportunity to submit comments on the ~ 
proposed actions. 


Additions 


If the Committee approves the 
proposed additions, the entities of the 
Federal Government identified in this: 
notice for each product or service will 
be required to procure the products and 
services listed below from nonprofit 
agencies employing persons who are 
blind or have other severe disabilities. 
Regulatory Flexibility Act Certification 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this - 

certification were: : 

1. If approved, the action will not 
result in any additional reporting, 
recordkeeping or other compliance 
requirements for small entities other 
than the small organizations that will 
furnish the products and services to the 
Government. 

2. If approved, the action will result 
in authorizing small entities to furnish 
the products and services to the 
Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 


connection with the products and 
services proposed for addition to the 
Procurement List. 

Comments on this certification are 
invited. Commenters should identify the 
statement(s) underlying the certification 
on which they are providing additional 
information. 


End of Certification 


The following products and services 
are proposed for addition to 
Procurement List for production by the 
nonprofit agencies listed: 


Products 


Product/NSN: Hydration System Carrier 
Assembly (MOLLE Components) (NTE 
40,000 Units) 

8465-01-524-8362—Universal Camouflage 

8465-01-519-2306—Woodland 
Camouflage 

8465-01-5 19—2353—Desert Camouflage 

NPA: Lions Services, Inc., Charlotte, North 
Carolina 

Contracting Activity: Defense Supply Center 
Philadelphia, Philadelphia, 
Pennsylvania 

Product/NSN: Keeper w/Slide Adaptor 
Assembly (MOLLE Components) 

8465-01-524—7253—Universal Camouflage 

8465-01-491—7443—Desert Camouflage 

8465-01-465-2062—Woodland 
Camouflage 

NPA: Lions Services, Inc., Charlotte, North 
Carolina 

Contracting Activity: Defense Supply Center 
Philadelphia, Philadelphia, 
Pennsylvania 


. Services 


Service Type/Location: Custodial & Grounds 
Maintenance Immigration and Customs 
Enforcement Calle Gonzalez Clemente 
#30, Mayaguez, Puerto Rico 

Louis Munoz Marin International Airport, 
3rd Floor Carolena, Puerto Rico 

Penthouse Floor and Parking Floor 800 
Ponce de Leon Avenue, San Juan, Puerto 
Rico 

NPA: The Corporate Source, Inc., New York, 
New York Contracting Activity: DHS, 
Immigration and Customs Enforcement 
San Juan, Puerto Rico 

Service Type/Location: Vehicle Maintenance 
Services Building 386 Dickman Avenue, 
Fort Riley, Kansas 

NPA: Skookum Educational Programs, Port 
Townsend, Washington 

Contracting Activity: GSA, Fleet Management 
Division, Kansas City, Missouri 


Deletions 
Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. If approved, the action may result 
in additional reporting, recordkeeping 
or other compliance requirements for 
small entities. 


2. If approved, the action may result 
in authorizing small entities to furnish 
the products to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the products proposed 
for deletion from the Procurement List. 


End of Certification 


The following products are proposed 
for deletion from the Procurement List: 


Products 


Product/NSN: Binder, Loose-leaf 
7510-00-—285—1765—Binder, Loose-leaf 
NPA: ForSight Vision, York, Pennsylvania 
Contracting Activity: Office Supplies & Paper 
Products Acquisition Center, New York, 
NY 
Product/NSN: Holder, Toilet Paper 
4510-00—364—3035—Holder, Toilet Paper 
NPA: Jewish Vocational Services; Inc., 
Dunwoody, Georgia 
Contracting Activity: Defense Supply Center 
Philadelphia, Philadelphia, 
Pennsylvania 


G. John Heyer, 
General Counsel. 


{FR Doc. E6—7265 Filed 5-11-06; 8:45 am] 
BILLING CODE 6353-01-P 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-201-817] 


Certain Oil Country Tubular Goods 
from Mexico; Preliminary Results of 
Antidumping Duty Administrative 
Review and Partial Rescission 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: In response to a'request from 
United States Steel Corporation and 
Hylsa, S.A. de C.V. (Hylsa), the 
Department of Commerce (the | 
Department) is conducting an 
administrative review of the 
antidumping duty order on certain oil 
country tubular goods (OCTG) from 
Mexico. The period of review (POR) is 
August 1, 2004, through July 31, 2005. 
We preliminarily find that Hylsa 
made sales of the subject merchandise at 
less than normal value (NV). In 
addition, we are preliminarily 
rescinding this review with respect to 
Tubos de Acero de Mexico, S.A. 
(Tamsa) because Tamsa reported, and 
we confirmed, that it made no 
shipments of subject merchandise to the 
United States during the POR. If these 
preliminary results are adopted in the 
final results of this administrative 
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review, we will instruct U.S. Customs 
and Border Protection (CBP) to assess 
antidumping duties based on the 
difference between constructed value 
(CV) and the NV for Hylsa. 

Interested parties are invited to 
comment on these preliminary results. 
Parties who submit argument in this 
proceeding are requested to submit with 
the argument: (1) A statement of the 
issues, (2) a brief summary of the 
argument, and 3) a table of authorities. 
EFFECTIVE DATE: May 12, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Stephen Bailey or David Kurt Kraus, 
AD/CVD Operations, Office 7, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230, 
telephone: (202) 482-0193 or (202) 482- 
7871, respectively. 

SUPPLEMENTARY INFORMATION: 


Background 


On. August 11, 1995, the Department 
published the antidumping duty order 
on OCTG from Mexico. See 
Antidumping Duty Order: Oil Country 
Tubular Goods From Mexico, 60 FR 
41056 (August 11, 1995) (AD Order). On 
August 1, 2005, the Department 
published the opportunity to request 
* administrative review of, inter alia, 
OCTG from Mexico for the period 
August 1, 2004, through July 31, 2005. 
See Antidumping or Countervailing 
Duty Order, Finding, or Suspended 
Investigation; Opportunity to Request 
_ Administrative Review, 70 FR 44085 — 
(August 1, 2005). 

In accordance with 19 CFR 
351.213(b), on August 31, 2005, United 
States Steel Corporation (petitioner) and 
Hylsa requested that we conduct an 
administrative review of the sales of 
subject merchandise of Tamsa and 
Hylsa. On September 28, 2005, the 
Department published in the Federal 
Register a notice of initiation of this 
antidumping duty administrative review 
covering the period August 1, 2004, 
through July 31, 2005. See Initiation of 
Antidumping and Countervailing Duty 
Administrative Reviews and Request for 
Revocation in Part, 70 FR 56631 
(September 28, 2005). 

On October 6, 2005, the Department 
issued its antidumping duty 
questionnaire to Hylsa and Tamsa. On 
October 27, 2005, Tamsa submitted a 
no—shipment certification letter to the 
Department explaining that it had-no 
sales of subject merchandise during the 
POR and requested a rescission of the 
administrative review with respect to 
Tamsa. Furthermore, on February 22, 
2006, the Department sent a 


memorandum to CBP requesting 
assistance in obtaining copies of the 
complete entry packages for certain 
shipments made by Tamsa or believed 
to be made by Tamsa. See Partial 
Rescission of Administrative Review 
below for a discussion of this issue. 
Hylsa submitted its response to 
section A of the Department’s_ 
questionnaire on November 7, 2005, and 
its response to section C on November 
28, 2005.-In its section A response, 
Hylsa informed the Department that it 
had no viable home market or third . 
country sales to use as NV and was. 
therefore reporting CV data. The 
Department issued a supplemental 


_ sections A and C questionnaire to Hylsa 


on January 9, 2006. Hylsa submitted its 
response to the Department’s sections A 
and C supplemental questionnaire on 
January 30, 2006. On February 6, 2006, 
Hylsa provided clarifying additional 
information pertaining to its January 30, 
2006, sections A and C supplemental 
questionnaire response at page 20, 


_ footnote 15. The Department issued a 


second supplemental sections A and C 
questionnaire on February 22, 2006, and 
on March 13, 2006, Hylsa submitted its 
response. The Department issued a third 
supplemental section C questionnaire to 
Hylsa on March 23, 2006, and on March 
24, 2006, Hylsa submitted its response. 
We issued a fourth supplemental 
section C questionnaire to Hylsa on 
March 31, 2006, and on April 4, 2006, 
Hylsa submitted its response. 

Because Hylsa did not have home 
market or third country sales of subject 
merchandise during the POR, Hylsa 
submitted a section D response on 
November 28, 2005. We issued a 
supplemental questionnaire regarding 
Hylsa’s response to section D on 
February 8, 2006, and on March 3, 2006, 
Hylsa submitted its response. We issued 
a second supplemental section D 
questionnaire on March 22, 2006, and 
on March 31, 2006, Hylsa submitted its 
response. On April 6, 2006, we issued 
a third Section D supplemental 
questionnaire to Hylsa and on April 13, 
2006, Hylsa submitted its response. 


Period of Review 


The POR is August 1, 2004, throtigh 
July 31, 2005. 


Scope of the Order 


The merchandise covered by this 
order is oil country tubular goods 
(OCTG), hollow steel products of 
circular cross-section, including oil well 
casing and tubing of iron (other than 
cast iron) or steel (both carbon and 
alloy), whether seamless or welded, 


whether or not conforming to American ~ 


Petroleum Institute (API) or non—API 


specifications, whether finished or 
unfinished (including green tubes and 
limited—service OCTG products). This 
scope does not cover casing or tubing 
pipe containing 10.5 percent or more of 
chromium, or drill pipe. The OCTG 
subject to this order are currently 
classified in the Harmonized Tariff 
Schedule of the United States (HTSUS) 
‘under item numbers: 7304.29.10.10, 
7304.29.10.20, 7304.29.10.30, 
7304.29.10.40, 7304.29.10.50, 
7304.29.10.60, 7304.29.10.80, 
7304.29.20.10, 7304.29.20.20, 
7304.29.20.30, 7304.29.20.40, 
7304.29.20.50, 7304.29.20.60, 
7304.29.20.80, 7304.29.30.10, 
7304.29.30.20, 7304.29.30.30, 
7304.29.30.40, 7304.29.30.50, 
7304.29.30.60, 7304.29.30.80, 
7304.29.40.10, 7304.29.40.20, 
7304.29.40.30, 7304.29.40.40, 
7304.29.40.50, 7304.29.40.60, 
7304.29.40.80, 7304.29.50.15, 
7304.29.50.30, 7304.29.50.45, 
7304.29.50.60, 7304.29.50.75, 
7304.29.60.15, 7304.29.60.30, 
7304.29.60.45, 7304.29.60.60, 
7304.29.60.75, 7305.20.20.00, 
7305.20.40.00, 7305.20.60.00, 
7305.20.80.00, 7306.20.10.30, 
7306.20.10.90, 7306.20.20.00, 
7306.20.30.00, 7306.20.40.00, 
7306.20.60.10, 7306.20.60.50, 
7306.20.80.10, and 7306.20.80.50. The 
Department has determined that 
couplings, and coupling stock, are not 
within the scope of the antidumping 
order on OCTG from Mexico. See Letter 
to Interested Parties; Final Affirmative 
Scope Decision, August 27, 1998, which 
is on file in the Department’s Central 
Records Unit in Room B-099 of the 
Main Department building. The HTSUS 
subheadings are provided for 
convenience and customs purposes. Our 
written description of the scope ss this 
order is dispositive. 


Partial Rescission of Administrative 
Review 


In response to our-October 6, 2005, 
original questionnaire, Tamsa submitted 
an October 27, 2005, letter claiming it 
made no exports of the subject 
merchandise during the POR. We 
examined CBP data to confirm that 
Tamsa was not listed as a manufacturer 
or exporter of the subject merchandise 
on entries during the POR. We 
requested and received from CPB entry 
documents relating to entries that were 
either produced by Tamsa or related to 
entries that CBP informed the 
Department may have been produced by 
Tamsa. See the Department’s February 
22, 2006, memorandum “Request for 
U.S. Entry Documents Oil Country 
Tubular Goods from Mexico A—201— 
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817,” from Richard Weible, Director 
Office 7, to Alice J. Buchanan of CBP 
and the entry documents dated April 10, 
2006. After reviewing the information, 
we determined that the entries either 
were imported to the United States to a 
foreign trade zone or Tamsa did not 
produce the entries in question. 

In addition, there is no information on 
the record to indicate that Tamsa had 
U.S. sales or exports of subject 
merchandise during the POR. As a 
result, we find that Tamsa made no 
entries, exports, or sales of the subject 
merchandise during the POR that are 
subject to the administrative review. 
Therefore, in accordance with 19 CFR 
351.213(d)(3), we are preliminarily 
rescinding the review with respect to 
Tamsa. 


Product Comparisons 


Because Hylsa had no sales of 
identical or similar merchandise in the 
home market or any third country 
comparison market during the POR, we 
_ compared U.S. sales to CV in 
accordance with section 773(a)(4) of the 
Tariff Act of 1930, as amended (the Act). 


Fair Value Comparisons 


To determine whether Hylsa made 
sales of OCTG to the United States at 
less than fair value, we compared export 
price (EP) to NV, as described in the 
Export Price and Normal Value sections 
of this notice. Because Hylsa had no 
sales of subject merchandise either in 
the home market or to third countries 
during the POR, in accordance with . 
section 773(a)(4) of the Act, we 
compared the EP of U.S. transactions 
falling within the period of review to 
CV. 


Export Price 


Section 772(a) of the Act defines EP 
as the price at which the subject 
merchandise is first sold (or agreed to be 
sold) before the date of importation by 
the producer or exporter of the subject 
merchandise outside of the United 
States to an unaffiliated purchaser in the 
United States or to an unaffiliated 
purchaser for exportation to the United 
States, as adjusted under section 772(c). 
In contrast, section 772(b) ofthe Act ~ 
defines constructed export price (CEP) 
as the price at which the subject 
merchandise is first sold (or agreed to be 
sold) in the United States before or after 
the date of importation by, or for the 
account of, the producer or exporter. of 
such merchandise, or by a seller 
affiliated with the producer or exporter, 
to a purchaser not affiliated with the 
producer or exporter, as adjusted under 
sections 772(c) and (d). 


For sales to the United States, we 
have used EP in accordance with 
section 772(a) of the Act because the 
subject merchandise was sold directly to 
an unaffiliated purchaser prior to 
importation. 

We calculated EP based on the prices 
charged to the first unaffiliated 
customer in the United States. We used 
the date of invoice as the date of sale. 
We based EP on the packed delivered 
duty paid prices to the first unaffiliated. 
purchasers in the United States. We 
made deductions for movement 
expenses in accordance with section 
772(c)(2)(A) of the Act, including: 
foreign inland freight, foreign brokerage 
and handling, transport insurance 
expense, U.S. inland freight and U.S. 
brokerage and handling. 

Consistent with the epartment’ s 
practice, we limited our universe to EP 
sales entered during the POR. See 
Notice of Final Results of Antidumping 
Duty Administrative Review: Certain 
Hot-Rolled Carbon Flat Steel Flat 
Products from the Netherlands, 69 FR 
33630 (June 16, 2004). Therefore, we 
excluded certain U.S. sales that entered 
the U.S. after the current POR. See 
Notice of Final Results and Partial 
Rescission of Antidumping Duty 
Administrative Review: Certain Oil . 
Country Tubular Goods from Mexico, 70 
FR 60492 (October 18, 2005). Fora 
further discussion of this issue and the 
margin programming language see 
Analysis Memorandum for the 
Preliminary Results of Administrative 
Review of the Antidumping Duty Order 

on Oil Country Tubular Goods from 
Mexico: Hylsa S.A. de C.V. (Hylsa), from 
Stephen Bailey and David Kurt Kraus to 
the File, dated May 3, 2006 (Analysis 
Memorandum). 

The Department has determined that 
brokerage and handling services 
provided by Hylsa’s affiliate Galvak, 
S.A. de C.V. (Galvak) in Mexico were - 
not made at arm’s length. The 
Department calculated a simple average 
of brokerage and handling expenses 
incurred from affiliated (Galvak) and 
unaffiliated brokers, which showed that 
services provided by Galvak were lower 
than those charged by unaffiliated 
brokers. Because these charges were not 

made at arm’s length, the Department 
has not used Hylsa’s reported brokerage 
and handling expenses incurred from 
Galvak. See exhibit 1 of Hylsa’s 
February 6, 2006, submission for the list 
of sales for which Galvak provided 
brokerage and handling services. 
Instead, we are using information. 
available on the record; specifically, we 
are using brokerage and handling 
-experises Hylsa incurred from its 
unaffiliated brokerage and handling 


providers, to calculate an average 
brokerage and handling expense to 
apply to all U.S. sales for which Galvak 
provided these services. See Notice of 
Final Determination of Sales at Less 
Than Fair Value: Bottle-Grade 
Polyethylene Terephthalate (PET) Resin 
From Indonesia, 70 FR 13456 (March 
21, 2005). For a further discussion of 
this issue including the margin 
programming language and the 
calculation of average brokerage and | 
handling expenses for affiliated and 
unaffiliated brokers, see Analysis 
Memorandum. 


Calculation of Constructed Value 


Hylsa reported that it had no viable 
home or third country market during the 
POR. Therefore, in accordance with 
section 773(a)(4) of the Act, we based 
NV for Hylsa on CV. In accordance with 
section 773(e)(1) of the Act, we 
calculated CV based on the sum of the 
costs of materials, labor, overhead, 
selling, general and administrative 
(SG&A), profit, interest expenses, and 
U.S. packing costs. Section 773(e)(2)(A) 
states that SG&A and profit are to be 
based on the actual amounts incurred in 
connection with sales of a foreign like 
product. In the event such data are not | 
available, section 773(e)(2)(B) of the Act 
sets forth three alternatives for 
computing profit and SG&A without 
establishing a hierarchy or preference 
among the alternative methods. The 
alternative methods are: (1) Calculate 
SG&A and profit incurred by the 
producer based on the sale of 
merchandise of the same general type as 
the exports in question; (2) average 
SG&A and profit of other producers of 
the foreign like product for sales in the 
home market; or (3) any other 
reasonable method, capped by the 
amount normally realized on sales in 
the foreign country of the general 
category of the products. In addition, 
the Statement of Administrative Action 
accompanying the Uruguay Round 
Agreements Act, H.R. Rep. 103-316, 
Vol. 1, at 841 (1994), states that, ifthe 
Department does not have the data to 
determine amounts for profit under 
alternatives one and two, or a profit cap 
under alternative three, it still may 
apply alternative three (without the cap) 
on the basis of the “‘facts available.”’ 

In this case, because Hylsa did not 
have a viable home market or third 
country market for this product, we 
based Hylsa’s profit and indirect selling 
expenses on the following methodology. 
In accordance with section 
773(e)(2)(B)(iii) of the Act, we 
calculated indirect selling expenses 
incurred and profit realized by the 
producer based on the sale of 
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merchandise of the same general types 
as the exports in question. Specifically, 
we based our profit calculations and 
indirect selling expenses on the income 
statement of Hylsa’s tubular products 
division, a general pipe division that 
produces OCTG and products in the 
same general category. We calculated a 

CV profit using Hylsa’s tubular products 
’ division financial statements for 2004 
(i.e., tubular products division profit 
2004 divided by tubular products 
’ division 2004 cost of goods sold). We 
deducted packing expenses allocated to 
Hylsa’s tubular products division from 
the cost of goods sold denominator 
when we calculated CV profit and 
indirect selling expenses. 

For the preliminary results we 
recalculated Hylsa’s G&A expense, 
based on the 2004 tubular products 
division financial statement, by 
deducting packing expenses from the 
cost of goods sold. We used the 
- financial statements of Alfa, S.A. de 

C.V., Hylsa’s parent company, to 
calculate financial expenses. 
Additionally, we adjusted the transfer 
price for a major input, i.e., iron ore, 
purchased by Hylsa from affiliated 
suppliers to reflect the higher of the 
transfer price or the cost of production 
pursuant to section 773(f)(3) of the Act. 
See Analysis Memorandum and 
Preliminary Calculation Memorandum, 
to Neal Halper, Director with the Office 
of Accounting, from Christopher J. 
Zimpo, Analyst with the Office of 
Accounting, through Peter S. Scholl, . 
Program Manager with the Office of 
Accounting: Analysis and adjustments 
to the section D costs submitted by 
Hylsa, S.A. de C.V., dated May 3, 2006, 
for further. discussion. 

As there were no home market sales 
during the POR, there were no 
allegations of below-—cost sales for 
Hylsa. Consequently, we did not initiate 
a cost of production (COP) analysis for 
Hylsa. 

Price-to-CV Comparisons 

For price-to-CV comparisons, we 
made circumstance—of-sale adjustments 
by adding to CV U.S. direct selling 
expenses (i.e., imputed credit, 
commissions, and other direct selling 
expenses) in accordance with section 
773(a)(8) of the Actand19CFR . 
351.401(c). For computing credit 
expenses, it is the Department’s normal 
practice to use an interest rate 
applicable to loans in the same currency 

_as that in which the sales are 
denominated. See Notice of Final - 
Determination of Sales at Less Than 
Fair Value:Stainless Steel Plate in Coils 
(“SSPC”’) from the Republic of Korea, 64 
FR 15443 (March 31, 1999), and 


_ Manufacturer / Exporter 


accompanying Issues and Decision 
Memorandum at eomment 6. Because 
Hylsa had no short-term borrowings in 
U.S. dollars, the credit expense for 


‘Hylsa’s U.S. sales was calculated using 


the average U.S. prime rate during the 
POR. See Hylsa’s section C response 
dated November 28, 2005, at exhibit 7. 


Currency Conversion 


We made currency conversions into 
U.S. dollars, in accordance with section 
773A(a) of the Act, based on the 
exchange rates in effect on the dates of 
the U.S. sales, as certified by the Federal 
Reserve Bank. 


Preliminary Results of Review 


As a result of our review, we 
preliminarily find the weighted—average 
dumping margin for the period August 
1, 2004, through July 31, 2005, to be as 
follows: 


Margin (percent) 


Hyisa, S.A. de C.V. ...... 0.68 


The Department will disclose 
calculations performed in connection 
with these preliminary results of review 
within five days of the date of 


. publication of this notice in accordance 


with 19 CFR 351.224(b). Pursuant to 
section 351.309 of the Department’s 
regulations, interested parties may 
submit written comments in response to 
these preliminary results. Unléss 
extended by the Department, case briefs 
are to be submitted within 30 days after 
the date of publication of this notice, 
and rebuttal briefs, limited to arguments 
raised in case briefs, are to be submitted 
no later than five days after the time 
limit for filing case briefs. Parties 
submitting arguments in this proceeding 
are requested to submit with the 
argument: (1) A statement of the issue, 
(2) a brief summary of the argument, 
and (3) a table of authorities. Case and 
rebuttal briefs and comments must be 
served on interested parties in 
accordance with section 351.303(f) of 
the Department’s regulations. 

Also, an interested party may request ° 
a hearing within 30 days of the date of 
publication of this notice. See section 
351.310(c) of the Department’s 
regulations. Unless otherwise specified, 
the hearing, if requested, will be held 
two days after the date for submission 
of rebuttal briefs, or the first business 
day thereafter. The Department will 
issue the final results of this 
administrative review, including the 
results of its analysis of the issues raised 
in any briefs or comments at a hearing, 
within 120 days of publication of these 
preliminary results. 


Assessment Rates 


The Department shall determine, and 
CBP shall assess, antidumping duties on 
all appropriate entries. In accordance 
with 19 CFR 351.212(b)(1), we have 
calculated, whenever possible, an 
exporter/importer (or customer) 
-specific assessment rate or value for 
merchandise subject to this review. 

The Department clarified its 
“automatic assessment” regulation on 
May 6, 2003. See Antidumping and 
Countervailing Duty Proceedings: 
Assessment of Antidumping Duties, 68 
FR 23954 (May 6, 2003). This 
clarification will apply to entries of 
subject merchandise during the POR 
produced by the company included in 
these preliminary results for which the 
reviewed company did not know their 
merchandise was destined for the 
United States. In such instanées, we will 
instruct CBP to liquidate unreviewed 
entries at the all—others rate if there is 
no rate for the intermediate company 
(ies) involved in the transaction. 


Cash Deposit Requirements 


The following deposit requirements 
will be effective upon completion of the 
final results of this administrative 
review for all shipments of the subject 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after the publication date of the final 
results of this administrative review, as 
provided by section 751(a)(1) of the Act: 
(1) The cash deposit rate will be the rate 
established in the final results of this 
review; (2) for previously reviewed or 
investigated companies not listed above, 
the cash deposit rate will be the 
company-specific rate established for 
the most recent period; (3) if the 
exporter is not a firm covered in this 
review, a prior review, or the LTFV 
investigation, but the manufacturer is, 
the cash deposit rate will be the rate 
established for the most recent period 
for the manufacturer of the subject 
merchandise; and (4) if neither the 


_ exporter nor the manufacturer is a firm 


covered in this review, any previous 
reviews, or the LTFV investigation, the 
cash deposit rate will be 23.79 percent, 
the “all others” rate established in the 
LTFV investigation. See AD Order, 60 
FR at 41056. These deposit rates, when 
imposed, shall remain in effect until 
publication of the final results of the 
next administrative review. 


Notification to Importers 


This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 
351.402(f) to file a certificate regarding 
the reimbursement of antidumping 
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duties prior to liquidation of the 
relevant entries during this review 
period. Failure to comply with this 
requirement could result in the 
Secretary’s presumption that 
reimbursement of antidumping duties 
occurred and the subsequent assessment 
of double antidumping duties. 

We are issuing and publishing this 
notice in accordance with sections 
751(a)(1) and 777(i)(1) of the Act. 


Dated: May 3, 2006. 
David M. Spooner, 


Assistant Secretary for Import 
Administration. 


{FR Doc. E6-7284 Filed 5-11-06; 8:45 am] 
Billing Code: 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration _ 
[A-580-834] ~ 


Notice of Initiation and Preliminary 
Results of Changed Circumstances 
Antidumping Duty Review: Stainless 
Steel Sheet and Strip in Coils from the 
Republic of Korea 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(the Department) has received 
information sufficient to warrant 
initiation of a changed circumstances 
review of the antidumping duty order 
on stainless steel sheet and strip in coils 
(SSSSC) from the Republic of Korea 
(Korea). Based on this information, we 
preliminarily determine that: (1) 
Hyundai Steel Company (Hyundai) is 
the successor-in-interest to INI Steel 
Company (INI), formerly Inchon Iron 
and. Steel Co., Ltd. (Inchon), a 
respondent in the less—than-fair—value 
(LTFV) investigation; and (2) 
merchandise from Hyundai should be 
excluded from the antidumping duty 
order. Interested parties are invited to 
comment on these preliminary results. 
EFFECTIVE DATE: May 12, 2006. 
FOR FURTHER INFORMATION CONTACT: Irina 
Itkin or Brianne Riker, AD/CVD 
Operations, Office 2, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14*» Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone (202) 482-0656 and (202) 
482-0629, respectively. 
SUPPLEMENTARY INFORMATION: 


Background 

On July 27, 1999, the Department 
published in the Federal Register (64 
FR 40555) the antidumping duty order 


on SSSSC from Korea. Inchon was 
excluded from the order because its 
dumping margin was de minimis in the 
LTFV investigation. In 2001, INI 
requested that the Department conduct 
a changed circumstances review to 
confirm that INI was the successor—in- 
interest to Inchon. On June 28, 2002, the 
Department found that INI was the 
successor-—in-interest to Inchon and that 
INI should be excluded from the 
antidumping order on SSSSC from 
Korea consistent with the exclusion 
deterniination for Inchon in the LTFV 
investigation. See Stainless Steel Sheet 
and Strip in Coils from the Republic of 
Korea: Notice of Final Results of 
Changed Circumstances Antidumping 
Duty Administrative Review, 67 FR | 
43583 (June 28, 2002). On March 22, 
2006, Hyundai submitted a written 
request that the Department conduct a 
changed circumstances review to 
confirm that Hyundai is the successor— 
in-interest to INI and that subject 
merchandise produced by this entity 
should not be subject to antidumping 
duties. On April 7, 2006, April 13, 2006, 
and April 24, 2006, the Department 
requested additional information from 
Hyundai to supplement its request for a 
changed circumstances review. Hyundai 
submitted information to address the 
additional questions raised by the 
Department on April 11, 2006, April 20, 
2006, and April 27, 2006, respectively. 


Scope of Order 


The products covered are certain 
stainless steel sheet and strip in coils. 
Stainless steel is an alloy steel 
containing, by weight, 1.2 percent or 
less of carbon and 10.5 percent or more 
of chromium, with or without other 
elements. The subject sheet and strip is 
a flat-rolled product in coils that is 
greater than 9.5 millimeters in width _ 
and less than 4.75 millimeters in 
thickness, and that is annealed or 
otherwise heat treated and pickled or 
otherwise descaled. The subject sheet 
and strip may also be further processed 
(e.g., cold-rolled, polished, aluminized, 
coated, etc.) provided that it maintains 
the specific dimensions of sheet and 
strip following such processing. 

The merchandise subject to this order 
is classified in the Harmonized Tariff 
Schedule of the United States (HTSUS) 
at subheadings: 7219.13.0031, 
7219.13.0051, 7219.13.0071, 
7219.1300.81,1 7219.14.0030, 
7219.14.0065, 7219414.0090, 
7219.32.0005, 7219.32.0020, 


1 Due to changes to the HTSUS numbers in 2001, 
7219.13.0030, 7219.13.0050, 7219.13.0070, and 
7219.13.0080 are now 7219.13.0031, 7219.13.0051, 
7219.13.0071, and 7219.13.0081, respectively. 


7219.32.0025, 7219.32.0035, 
7219.32.0036, 7219.32.0038, 
7219.32.0042, 7219.32.0044, 
7219.33.0005, 7219.33.0020, 
7219.33.0025, 7219.33.0035, 
7219.33.0036, 7219.33.0038, 
7219.33.0042, 7219.33.0044, 
7219.34.0005, 7219.34.0020, 
7219.34.0025, 7219.34.0030, 
7219.34.0035, 7219.35.0005, 
7219.35.0015, 7219.35.0030, 
7219.35.0035, 7219.90.0010, 
7219.90.0020, 7219.90.0025, 
7219.90.0060, 7219.90.0080, 
7220.12.1000, 7220.12.5000, 
7220.20.1010, 7220.20.1015, 
7220.20.1060, 7220.20.1080, 
7220.20.6005, 7220.20.6010, 
7220.20.6015, 7220.20.6060, 
7220.20.6080, 7220.20.7005, 

7220.20.7010, 7220.20.7015, 

_ 7220.20.7060, 7220.20.7080, 
7220.20.8000, 7220.20.9030, 
7220.20.9060, 7220.90.0010, 
7220.90.0015, 7220.90.0060, and 
7220.90.0080. Although the HTSUS 
subheadings are provided for 
convenience and customs purposes, the 
Department’s written description of the 
merchandise under review is 
dispositive. 

Excluded from the scope of this order 
are the following: (1) Sheet and strip 
that is not annealed or otherwise heat 
treated and pickled or otherwise ~ 
descaled; (2) sheet and strip that is cut 
to length; (3) plate (i.e., flat-rolled 
stainless steel products of a thickness of 
4.75 millimeters or more); (4) flat wire 
(i.e., cold-rolled sections, with a 
prepared edge, rectangular in shape, of 
a width of not more than 9:5 
millimeters); and (5) razor blade steel. 
Razor blade steel is a flat—rolled product 
of stainless steel, not further worked 
than cold-rolled (cold- reduced), in 
coils, of a width of not more than 23 
millimeters and a thickness of 0.266 
millimeters or less, containing, by 
weight, 12.5 to 14.5 percent chromium, 
and certified at the time of entry to be 
used in the manufacture of razor blades. 
See Chapter 72 of the HTSUS, 
“Additional U.S. Note”’ 1(d). 

Flapper valve steel is also excluded 
from the scope. Flapper valve steel is 
defined as stainless steel strip in coils 
containing, by weight, between 0.37 and 
0.43 percent carbon, between 1.15 and 
1.35 percent molybdenum, and between 
0.20 and 0.80 percent manganese. This 
steel also contains, by weight, 
phosphorus of 0.025 percent or less, 
silicon of between 0.20 and 0.50 
percent, and sulfur of 0.020 percent or 
less. The product is manufactured by 
means of vacuum arc remelting, with 
inclusion controls for sulphide of no 
more than 0.04 percent and for oxide of 
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no more than 0.05 percent. Flapper 
valve steel has a tensile strength of 
between 210 and 300 ksi, yield strength 
of between 170 and 270 ksi, 8 ksi, and 

a hardness (Hv) of between 460 and 590. 
Flapper valve steel is most commonly 
used to produce specialty flapper valves 
in compressors. 


Also excluded is a product referred to 
as suspension foil, a specialty steel 
product that is used in the manufacture 
of suspension assemblies for computer 
disk drives. Suspension foil is described 
as 302/304 grade or 202 grade stainless 
steel of a thickness between 14 and 127 
microns, with a thickness tolerance of 
2.01 microns, and surface glossiness of 
200 to 700 percent Gs. Suspension foil 
must be supplied in coil widths of not 
* more than 407 millimeters, and with a 
mass of 225 kilograms or less. Roll 
marks may only be visible on one side, 
with no scratches of measurable depth. 
The material must exhibit residual 
stresses of two millimeter depth. The 
material must exhibit residual stresses 
of two millimeters maximum deflection, 
and flatness of 1.6 millimeters over 685 
millimeters length. 


Certain stainless steel foil for 

automotive catalytic converters is also 

- excluded from the scope of this order. 
This stainless steel strip in coils is a 
specialty foil with a thickness of 
between 20 and 110 microns used to 
produce a metallic substrate with a 
honeycomb structure for use in 
automotive catalytic converters. The 
steel contains, by weight, carbon of no 
more than 0.030 percent, silicon of no 
more than one percent, manganese.of no 
more than one percent, chromium of 
between 19 and 22 percent, aluminum 
of no less than 5.0 percent, phosphorus 
of no more than 0.045 percent, sulfur of , 
no more than 0.03 percent, lanthanum 
of less than 0.002 or greater than 0.05 
percent, and total rare earth elements of 
more than 0.06 percent, with the 
balance iron. 


Permanent magnet iron—chromium- 
cobalt alloy stainless strip is also 
excluded from the scope of this order. 
This ductile stainless steel strip 
contains, by weight, 26 to 30 percent 
chromium, and seven to 10 percent 
cobalt, with the remainder of iron, in 
widths 228.6 millimeters or less, and a 
thickness between 0.127 and 1.270 
millimeters. It exhibits magnetic 
remanence between 9,000 and 12,000 
gauss, and a coercivity of between 50 
and 300 oersteds. This product is most 
commonly used in electronic sensors 
and is currently available under 


proprietary trade names such as 
“Arnokrome 

Certain electrical resistance alloy steel 
is also excluded from the scope of this . 
order. This product is defined as a non— 
magnetic stainless steel manufactured to 
American Society of Testing and 
Materials specification B344 and 
containing, by weight, 36 percent 
nickel, 18 percent chromium, and 46 
percent iron, and is most notable for its 
resistance to high temperature 
corrosion. It has a melting point of 1,390 
degrees Celsius and displays a creep 
rupture limit of four kilograms per 
square millimeter at 1,000 degrees 
Celsius. This steel is most commonly 
used in the production of heating 
ribbons for circuit breakers and 
industrial furnaces, and in rheostats for 
railway locomotives. The product is 
currently available under proprietary 
trade names such as ‘“‘Gilphy 36.’’? 

Certain martensitic precipitation— 
hardenable stainless steel is also 
excluded from the scope of this order. 
This high-strength, ductile stainless 
steel product is designated under the 
Unified Numbering System as S45500— 
grade steel, and contains, by weight, 11 
to 13 percent chromium, and seven to 
10 percent nickel. Carbon, manganese, 
silicon and molybdenum each comprise, 
by weight, 0.05 percent or less, with 
phosphorus and sulfur each comprising, 
by weight, 0.03 percent or less. This 
steel has copper, niobium, and titanium 
added to achieve aging, and will exhibit 
yield strengths as high as 1,700 Mpa and 
ultimate tensile strengths as high as 
1,750 Mpa after aging, with elongation 
percentages of 3 percent or less in 50 
millimeters. It is generally provided in 
thicknesses between 0.635 and 0.787 
millimeters, and in widths of 25.4 
millimeters. This product is most 
commonly used in the manufacture of 
television tubes and is currently 
available under proprietary trade names 
such as “Durphynox 17.’’4 

Finally, three specialty stainless steels _ 
typically used in certain industrial 
blades and surgical and medical 
instruments are also excluded from the 


* scope of this order. These include 


stainless steel strip in coils used in the . 
production of textile cutting tools (e.g., 
carpet knives).5 This steel is similar to 
AISI grade 420 but containing, by 
weight, 0.5 to 0.7 percent of 
molybdenum. The steel also contains, 
by weight, carbon of between 1.0 and 


2“Arnokrome III”’ is a trademark of the Arnold 
Engineering Company. 

3“Gilphy 36” is a trademark of Imphy, S.A. 

4*Durphynox 17” is a trademark of Imphy, S.A. 

5 This list of uses is illustrative and provided for 
descriptive purposes only. 


1.1 percent, sulfur of 0.020 percent or 
less, and includes between 0.20 and 
0.30 percent copper and between 0.20 
and 0.50 percent cobalt. This steel is 
sold under proprietary names such as 
“GIN4 Mo.” The second excluded 
stainless steel strip in coils is similar to 
AISI 420-J2 and contains, by weight, 
carbon of between 0.62 and 0.70 
percent, silicon of between 0.20 and 
0.50 percent, manganese of between 
0.45 and 0.80 percent, phosphorus of no 
more than 0.025 percent, and sulfur of 
no more than 0.020 percent. This steel 
has a carbide density on average of 100 
carbide particles per 100 square 
microns. An example of this product is 
“GINS” steel. The third specialty steel 
has a chemical composition similar to 
AISI 420 F, with carbon of between 0.37 
and 0.43 percent, molybdenum of 
between 1.15 and 1.35 percent, but 
lower manganese of between 0.20 and 
0.80 percent, phosphorus of no more 
than 0.025 percent, silicon of between 
0.20 and 0.50 percent, and sulfur of no 
more than 0.020 percent. This product 
is supplied with a hardness of more 
than Hv 500 guaranteed after customer 
processing, and is supplied as, for 
example, ‘““GIN6.’’6 


Initiation and Preliminary Results of 


Review 


In March and April 2006, Hyundai 
provided information to the Department 
to demonstrate that it is the successor— 
in-interest to INI and that subject 
merchandise produced by it should not 
be subject to antidumping duties, given 
that INI was excluded from the 
antidumping duty order as a result of a 
changed circumstances review. See 64 
FR 40555 (July 27, 1999). 

Thus, in accordance with section 
751(b) of the Tariff Act of 1930, as 
amended (the Act) and 19 CFR 351.216 
and 351.221(c)(3), the Department is 
initiating a changed circumstances 
review to determine whether Hyundai is 
the successor—in-interest to INI, and 
thus entitled to exclusion from the 
antidumping duty order on SSSSC from 
Korea. 

Hyundai has presented evidence to 
establish a prima facie case that its 
change in corporate name from INI to 
Hyundai did not affect the company’s 
operations (i.e., management, 
production facilities, supplier 
relationships, or customer relationships) 
so that they are materially dissimilar to 
those of its predecessor. As a 
consequence, we find that it is 
appropriate to issue the preliminary 
results of our review in combination 


6 “GIN4 Mo,” “GINS,” and “GIN6” are the 
proprietary grades of Hitachi Metals America, Ltd. 
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with the notice of initiation of the 
changed circumstances review in 
accordance with 19 CFR 
351.221(c)(3)(ii). Because the evidence 
indicates that Hyundai has essentially 
the same corporate structure and 
operations as INI, we preliminarily 
determine that merchandise from 
Hyundai should be excluded from the 
antidumping duty order. Thus, if these 
preliminary results are adopted in our 
final results of this changed 
circumstances review, we will instruct 
U.S. Customs and Border Protection to 
liquidate, without regard to 
antidumping duties, all entries of 
SSSSC produced and exported by 
Hyundai, entered, or withdrawn from 
warehouse, for consumption on or after 
March 10, 2006, the date of INI’s name 
change to Hyundai. This action is in 
accordance with the Department’s 
practice of applying the results of 
changed circumstances determinations 
retroactively where the company in 
question was never subject to the order. 
See Certain Hot-Rolled Lead and : 
Bismuth Carbon Steel Products from the 
United Kingdom: Final Results of 
Changed-Circumstances Antidumping 
and Countervailing Duty Administrative 
Reviews, 64 FR 66880, 66881 (Nov. 30, 
1999). For further discussion of this 
issue, see the memorandum from Irene 
Darzenta Tzafolias to Stephen J. Claeys, 
entitled ‘‘Preliminary Successor-—In- 
Interest Determination for Hyundai 
Steel Company in the Changed 
Circumstances Review of Stainless Steel 
Sheet and Strip in Coils from the 
Republic of Korea,” dated concurrently 
with this notice. 

Interested parties are invited to 
comment on these preliminary results. 
Any written comments may be 
submitted no later than 14 days after 
date of publication of this notice. 
Rebuttal briefs, limited to.arguments 
raised in case briefs, are due five days 
after the case brief deadline. Case briefs 
and rebuttal briefs must be served on 
interested parties in accordance with 19 
CFR 351.309. In accordance with 19 
CFR 351.216(e), the Department will 
publish the final results of the changed 
circumstances review including the 
results of its analysis of any issues 
raised in any such comments within 270 
days after the date on which the 
changed circumstances review was 
initiated. 

This initiation of review, preliminary 
results of review, and notice are in 
accordance with sections 751(b) and 
777(i)(1) of the Act. 


Dated: May 8, 2006. 
David M. Spooner, 


Assistant Secretary for Import 
Administration. 


[FR Doc. E6—7283 Filed 5-11-06; 8:45 am] 
BILLING CODE 3510—-DS-S 


DEPARTMENT OF COMMERCE 
International Trade Administration 
(C-507-601) 


Certain In—shell Roasted Pistachios 
from the Islamic Republic of Iran: Final 
Results of Countervailing Duty 
Administrative Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: On November 7, 2005, the 
Department of Commerce (the 
Department) published in the Federal 
Register its preliminary results in the 
countervailing duty (CVD) 
administrative review of certain in—shell 


- roasted pistachios from Iran. See Certain 


In-shell Roasted Pistachios from the 
Islamic Republic of Iran: Preliminary 
Results of Countervailing Duty 
Administrative Review, 70 FR 67453 
(Preliminary Results). The Department 
has now completed this administrative 
review in accordance with section 
751(a) of the Tariff Act of 1930, as 
amended (the Act). - 

Based on information received since 
the Preliminary Results and our analysis 
of the comments received, the 
Department has not revised the net 
subsidy rate for Tehran Negah Nima 
Trading Company, Inc., trading as Nima 
Trading Company (Nima), the 
respondent company in this proceeding. 
However, we have made a change to the 
programs found in the Preliminary 
Results to be used by respondents 
during the period of review (POR), 
determining that the respondent 
company did indeed act to the best of 


its ability in responding to our 


questionnaire. For further discussion of 
our positions, see the “Issues and 
Decision Memorandum” from Stephen 
J. Claeys, Deputy Assistant Secretary for 
Import Administration, to David M. 
Spooner, Assistant Secretary for Import 
Administration, concerning the “Final 
Results of Countervailing Duty 
Administrative Review: Certain In-shell 
Roasted Pistachios from the Islamic 
Republic of Iran” (Decision 
Memorandum) dated May 8, 2006. The 
final net subsidy rate for the reviewed 
company is listed below in the section 
entitled ‘Final Results of Review.” 


EFFECTIVE DATE: May 12, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Darla Brown, AD/CVD Operations, 
Office 3, Import Administration, U.S. 
Department of Commerce, Room 4012, 
14th Street and Constitution Avenue, 


- NW, Washington, DC 20230; telephone: 


(202) 482-2786. 
SUPPLEMENTARY INFORMATION: 


Background 


On November 7, 2005, the Department 
published in the Federal Register its 
Preliminary Results. We invited 
interested parties to comment on these 
results. Since the preliminary results, 
the following events have occurred. 

- Qn February 13, 2006, we received 
case briefs from petitioners! and Nima. 
On March 10, 2006, the Department 
extended the time limit for the 
completion of its final results until May 
8, 2006. See Certain In-shell Roasted 
Pistachios from the Islamic Republic of 
Iran: Extension of Time Limit for Final 
Results of Countervailing Duty 
Administrative Review, 71 FR 12343 
(March 10, 2006). 

In accordance with 19 CFR 
351.213(b), this administrative review 
covers only those producers or exporters 
for which a review was specifically 
requested. Accordingly, this 
administrative review covers Nima and 
its grower, Razi Domghan Agricultural 
and Animal Husbandry Company (Razi) 
and ten programs for the POR January 
1, 2003, through December 31, 2003. 


Scope of the Order 


The product covered by this order is 
all roasted in-shell pistachio nuts, 


_ whether roasted in Iran or elsewhere, 


from which the hull has been removed, 
leaving the inner hard shells and the 
edible meat, as currently classifiable in 
the HTSUS under item number 
0802.50.20.00. The written description 
of the scope of this proceeding is 
dispositive. 


Analysis of Comments Received 


For a discussion of the programs and 
the issues raised in the briefs by parties 
to this review, see the Decision 
Memorandum, which is hereby adopted 
by this notice. A listing of the issues 
which parties raised and to which we 
have responded, which are in the 
Decision Memorandum, is attached to 
this notice as Appendix I. Parties can 
find a complete discussion. of the issues 
raised in this review and the 
corresponding recommendations in this 
public memorandum, which is on file in 


_the Central Records Unit (CRU), room 


1 Petitioners include the California Pistachios 


’ Commission (CPC) and its members and a domestic 


interested party, Cal Pure Pistachios, Inc. (Cal Pure). 
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B-099 of the main Commerce building. 
In addition, a complete version of the 
Decision Memorandum can be accessed 
directly on the World Wide Web at 
http://ia.ita.doc.gov/frn. The paper copy 
and electronic version of the Decision 
Memorandum are identical in content. 


Final Results of Review 


In accordance with section 777A(e)(1) 
of the Act and 19 CFR 351.221(b)(5), we 
calculated an ad valorem subsidy rate 
for Nima and Razi for calendar year 
2003. 


Producer/Exporter Net 
Tehran Negah Nima Trading 
Company, Inc., trading as 
Nima Trading Company 
(Nima) and Razi Domghan 
Agricultural and Animal 
Husbandry Company (Razi) | 0.00 percent 
ad valorem 


As Nima is the exporter but not the 
producer of subject merchandise, the 
Department’s final results of review 
apply to subject merchandise exported 
by Nima and produced by Nima’s 
supplier of pistachios, Razi. See 19 CFR 
351.107(b) (providing that the 
Department may establish a 
combination rate for each combination 
of exporter and its supplying producer). 

Therefore, we will issue the following 
cash deposit requirements, within 15 
days of publication of the final results 
of the instant review, for all shipments 
of subject merchandise entered, or_ - 
withdrawn from warehouse, for 
consumption on or after the date of 
publication: (1) for merchandise 
exported by Nima and produced by 
Razi, the cash deposit rate will be 0.00 
percent ad valorem, i.e., the rate 
calculated in the final results of the 
instant administrative review; (2) for 
merchandise exported by Nima and 
produced by Maghsoudi Farms, the cash 
deposit rate will be 21.68 percent, the 
rate calculated for Nima and Maghsoudi 

- Farms in the new shipper reviews (see 
Certain In—-Shell Pistachios (C—507—501) 
and Certain Roasted In-Shell Pistachios 
(C-507-601) from the Islamic Republic 
of Iran: Final Results of New Shipper — 
Countervailing Duty Reviews, 68 FR 
4997 (January 31, 2003) (Pistachios New 
Shipper Reviews); (3) for merchandise 
exported by Nima but not produced by 
Razi or Maghsoudi Farms, the cash 
deposit rate will be 317.89 percent, the 
“all others” rate established in the 
original CVD investigation (see 51 FR 
8344 (March 11, 1986)); (4) if the 

exporter is not a firm covered in this 
review, a prior review, or the original 

CVD investigation, but the producer is, 


the cash deposit rate will be the rate 
established for the most recent period 
for the producer of the merchandise; 
and (5) if neither the exporter nor 
producer is a firm covered in this 
review or the original investigation, the 
cash deposit rate for all other producers 
or exporters of the subject merchandise 
will continue to be 317.89 percent ad 
valorem, the “‘all others” rate from the 
final determination in the original 
investigation. 

This notice also serves as a reminder 
to parties subject to administrative 
protective order (APO) of their 
responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
written notification of return/ 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and the terms of an 
APO is a sanctionable violation. 

This administrative review and notice 
are issued and published in accordance 
with sections 751(a)(1), 751(a)(3) and 
777(i)(1) of the Act and 19 CFR 
351.221(b)(5). 


Dated: May 8, 2006. 
David M. Spooner, 
Assistant Secretaryfor Import Administration. 


Appendix I - Issues and Decision 
Memorandum 


I. ANALYSIS OF PROGRAMS 


A. Programs Determined to Be Not Used 


1. Provision of Fertilizer and 
Machinery 


2. Provision of Credit 
3. Tax Exemptions 
4. Provision of Water and Irrigation 
Equipment 


5. Technical Support 

6. Duty Refunds on Imported Raw or 
Intermediate Materials Used in the 
Production of Export Goods 

7. Program to Improve Quality of 
Exports of Dried Fruit 

8. Iranian Export Guarantee Fund 

9. GOI Grants and Loans to Pistachio 
Farmers 

10. Crop Insurance for Pistachios 


II. TOTAL AD VALOREM RATE 
Ill. ANALYSIS OF COMMENTS 


Comment 1: Termination of the 
Review 


Comment 2: Application of Adverse 
Facts Available to the Provision of 
Credit Program 

Comment 3: Application of Adverse 
Facts Available to the Provision of 


Fertilizer and Machinery Program — 

Comment 4: Application of Adverse 
Facts Available to the Tax 
Exemptions Program 

Comment 5: Application of Adverse 
Facts Available to the Provision of 
Water and Irrigation Equipment 
Program 


Comment 6: Application of Adverse 
Facts Available to the Technical 
Support Program 

Comment 7: Application of Adverse 
Facts Available to the Duty Refunds 
on Imported Raw or Intermediate 
Materials Used in the Production of 
Export Goods Program 

Comment 8: Application of Adverse 
Facts Available to the Program to 
Improve Quality of Exports of Dried 
Fruit 4 

Comment 9: Application of Adverse 
Facts Available to the Iranian 
Export Guarantee Fund 

Comment 10: Application of Adverse 
Facts Available to the GOI Grants 
and Loans to Pistachio Farmers 


Program 


Comment 11: Application of Adverse 
Facts Available to the Crop 
Insurance for Pistachios Program 

Comment 12: Adherence to the 
Department’s Deadlines and Service 
Requirements 

[FR Doc. E6-7281 Filed 5-11-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 
international Trade Administration 
Export Trade Certificate of Review 
ACTION: Notice of revocation of export 


trade certificate of review—application 
No. 83—00030. 


SUMMARY: The Secretary of Commerce 
issued an Export Trade Certificate of 
Review to Trans World Products Co.., : 
Inc. on February 8, 1984. Because this 
Certificate holder has failed to file an 


‘annual report as required by law, the 


Secretary is revoking the certificate. 
This notice summarizes the notification 
letter sent to Trans World Products Co., 
Inc. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey Anspacher, Director, Export 
Trading Company Affairs, International 
Trade Administration, 202/482-5131. 
This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: Title III of 
the Export Trading Company Act of 
1982 (‘The Act”) (Pub. L. 97-290, 15 
U.S.C. 4011-21) Authorizes the © 
Secretary of Commerce to issue Export 
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Trade Certificates of Review. The 
Regulations Implementing Title III 
(“The Regulations’’) are found at 15 CFR 
Part 325 (1999). Pursuant to this 
Authority, a Certificate of Review was 
issued on February 8, 1984 to Trans 
World Products, Co., Inc. 

A Certificate holder is required by law 
to submit to the Department of 
Commerce Annual Reports that update 
financial and other information relating 
to business activities covered by its 
Certificate (Section 308 of the Act, 15 
U.S.C. 4018, Section 325.14(a) of the 
Regulations, 15 CFR 325.14(a)). The 
Annual Report is due within 45 days 
after the Anniversary Date of the 
Issuance of the Certificate of Review 
(Sections 325.14(b) of the Regulations, 
15 CFR 325.14(b)). Failure to submit a 
complete Annual Report may be the 
Basis for Revocation (Sections 325.10(a) 
and 325.14(c).of the Regulations, 15 CFR 
_ 325.10(a)(3) and 325.14(c)). The 
Department of Commerce sent to Trans 
World Products Co., Inc., a letter 
containing annual report questions 
stating that its annual report was due on 
March 25, 2005. A reminder was sent on 
October 21, 2005. The Department has 
received no written response from Trans 
World Products Co., Inc. to any of these 
letters. On March 17, 2006, and in 
accordance witl Section 325.10(c)(2) of 
the Regulations, (15 CFR 325.10(c)(2)), 
the Department of Commerce sent 4 
letter by Certified Mail to notify Trans 
World Products Co., Inc., that the 
Department was formally initiating the 
process to revoke its Certificate for 
failure to file an annual report. Pursuant 
to Section 325.10(c)(2) of the 
Regulations (15 CFR 325.10(c)(2)), the 
Department considers the failure of 
Trans World Products Co., Inc. to 
respond to be an admission of the 
statements contained in the notification 
letter. The Department has determined 
to revoke the Certificate issued to Trans 
World Products Co., Inc. for its failure 
to file an annual report. The Department 
has sent a letter, dated May 5, 2006, to 
notify Trans World Products Co., Inc. of 
its determination. - 

The Revocation is effective thirty (30) 
days from the date of publication of this 
notice. Any person aggrieved by this 
decision may appeal to an appropriate 
U.S. District Court within 30 days from 
the date on which this notice is 
published in the Federal Register, in 
accordance with 15 CFR 325.10(c)(4) 
and 15 CFR 325.11. 


Dated: May 8, 2006. 
Jeffrey Anspacher, 
Director, Export Trading Company Affairs. 
[FR Doc. E6—7285 Filed 5-11-06; 8:45 am] 
BILLING CODE 3510-DR-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration , 


[I.D. 050806D] 


Magnuson-Stevens Act Provisions; 
General Provisions for Domestic 
Fisheries; Application for Exempted 
Fishing Permit 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Notice; request for comments. 


SUMMARY: The Assistant Regional 
Administrator for Sustainable Fisheries, 
Northeast Region, NMFS (Assistant 
Regional Administrator) has made a 
preliminary determination that the 
subject Exempted Fishing Permit (EFP) 
application from the Cape Cod 
Commercial Hook Fishermen’s 
Association (CCCHFA) for exemptions 
from the Georges Bank Closed Areas 
(CA) I and II, Western Gulf of Maine 
(WGOM) Closure Area, Cashes Ledge 
(Cashes) Closure Area, and Rolling 
Closure Areas III and IV, as well as the 
GB hook gear restrictions, for the 
purposes of tagging haddock, contains 
all of the required information and 
warrants further consideration. The 
Assistant Regional Administrator has 
also made a preliminary determination 
that the activities authorized under the 
EFP would be consistent with the goals 
and objectives of the Northeast (NE) 


Multispecies Fishery Management Plan 


(FMP). However, further review and 
consultation may be necessary before a 
final determination is made to issue the 
EFP. Therefore, NMFS announces that 
the Assistant Regional Administrator 
proposes to issue an EFP that would 
allow vessels to conduct fishing 
operations that are otherwise restricted 
by the regulations governing the 
fisheries of the Northeastern United 
States. 

Regulations under the Magnuson- 
Stevens Fishery Conservation and 
Management Act require publication of 
this notification to provide interested 
parties the opportunity to comment on 
applications for proposed EFPs. 

DATES: Comments must be received on 
or before May 30, 2006. 


ADDRESSES: Comments on this notice 
may be submitted by e-mail. The 


- mailbox address for providing e-mail 


comments is DA6__093@noaa.gov. 
Include in the subject line of the e-mail 
comment the following document 
identifier: “Comments on CCCHFA EFP 
Proposal for Haddock Tagging Study 


(DA6-093).” Written comments should 
be sent to Patricia A. Kurkul, Regional 
Administrator, NMFS, Northeast 
Regional Office, 1 Blackburn Drive, 
Gloucester, MA 01930. Mark the outside 
of the envelope ‘Comments on CCCHFA 
EFP Proposal for Haddock Tagging 
Study (DA6-093).”” Comments may also 
be sent via facsimile (fax) to (978) 281— 
9135. Copies of the Environmental 
Assessment (EA) are available from the 
NE Regional Office at the same address. 
FOR FURTHER INFORMATION CONTACT: 
Moira Kelly, Fishery Management 
Specialist, phone: 978-281-9218, fax: 
978-281-9135. 
SUPPLEMENTARY INFORMATION: An 
application for an EFP was submitted by 
CCCHFA, in collaboration with the Gulf 
of Maine Research Institute and the 
Northeast Fisheries Science Center 
(NEFSC), on March 14, 2006. The EFP 
would exempt 24 federally permitted 
commercial fishing vessels for no more 
than 36 trips, from the following 
requirements of the FMP: NE - 
multispecies closed area restrictions 
specified at § 648.81(a), (b), (d), (e), and 
(f)(i)Gii) and (iv) for the purpose of 
providing access to haddock stocks 
within GB CA I, GB CA II, Cashes, the 
WGOM Closure Area, and Rolling __ 
Closure Areas III and IV, respectively; 
and the NE multispecies GOM hook gear 
restrictions specified at § 648.80(a)(3)(v) 
and GB hook gear restrictions specified 
at § 648.80(a)(4)(v), in order to allow 
fishing for the purposes of tagging viable 
fish without hook gear restrictions. 
Researchers request that the study 
would be conducted from May 2006 
through April 2007. This is the second 
year of the project. Fishing would take 
place aboard a maximum of 24 different 
fishing vessels and would not exceed 36 
trips, fishing under NE multispecies A 
DAS. The vessels participating in this 
study are members of the GB Cod Hook 
Sector (Sector), as well as non-Sector ’ 
members. Per Sector rules, all cod 


‘caught by Sector vessels under this EFP 


would be attributed to the overall Sector 
cod total allowable catch (TAC), and 
Sector vessels would only be able to 
participate at study sites within the 
approved Sector area. All research 
conducted outside of the Sector Area 
would be completed by non-Sector 
participants. The CCCHFA Program 
Coordinator, NEFSC scientists, or 
trained fishermen “technicians” would 
be aboard tagging vessels for 100 
percent of dedicated tagging trips. Only 
the most vigorous haddock caught 
would be tagged and released to 
maximize their chance of survival. It is 
estimated that 250 haddock would be 
tagged and released each trip. All legal 


~ 


| 
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catch not tagged would be landed and 
sold, consistent with the current daily 
and trip possession landing limits. The 
EFP would not provide exemptions 
from the Eastern U.S./Canada 
Management Area closures, should this 
area or portions of this area be closed 
due to attainment of the U.S./Canada _ 
TACs of GB cod, GB haddock, or GB 
yellowtail flounder. Undersized fish 
would be returned to the sea as quickly 
as possible. The participating vessels 
would be required to report all landings 
in their Vessel Trip Reports. 

The goal of this study is to assess 
haddock movement between stock areas 
and across closure area boundaries. The 
proposed project would test existing 
assumptions about haddock movement 
rates between the GOM and GB, 
haddock movement rates between the 
eastern.and western GB regulated areas, 
and haddock movement rates in and out 
of the closure areas. Researchers 
_ propose to use benthic longline gear 
consisting of hooks with fabricated baits 
(Norbait or Trident) that target haddock 
and reduce cod bycatch. An estimated 
total of 10,500 Hallmark T-bar tags 
would be deployed in the closure areas 
as follows: CA I (38 percent of tags); CA 
II (9.5 percent of tags); WGOM Closure 
Area (19 percent of tags); and Cashes (5 
percent of tags). The remaining tags 
would be deployed in open areas of GB 
(19 percent of tags) and the GOM (9.5 
percent of tags). Researchers under this 
tagging study would be allowed to catch 
a maximum of 104,052 lb (47,198 kg) of 
haddock and 3,625 lb (1,645 kg) of cod 
within the closure areas. Catch limits 
would reflect tagging effort in closure 
areas, on GB (62,980 Ib (28,567 kg) of 
haddock, 1,575 lb (715 kg) of cod) and 
within the GOM (41,072 Ib (18,630 kg) 
haddock, 1,420 Ib (644 kg) cod). A total 
of 35 percent of haddock caught is 
estimated to be viable for tagging. Thus, 
vessels would not be allowed to land 
more 65 percent of their overall 
haddock catch from the GB (40,937 Ib 
(18,569 kg)) and GOM (26,697 lb (12,110 
kg)) closure areas. If any of the 
maximum limits (haddock caught, 
haddock landed, or cod caught) is 
reached within GB or the GOM, vessels 
would not be allowed to continue 
fishing in the corresponding closure 
areas. 

The target fishery is the groundfish 
mixed-species fishery. The main species 
expected to be caught under this EFP 
are haddock and Atlantic cod. Other — 
commercially important fish commonly 
found in the groundfish fishery are 
expected to be caught incidentally. In 
the previous study conducted in 2005, 
the incidental catch that was kept was 
comprised primarily of cusk and 


redfish. The incidental catch that was 


discarded consisted primarily of skates 
and spiny dogfish. Other species that 
were encountered were red hake, 
monkfish, pollock, and wolffish. Of the 
groundfish stocks of concern, no 
yellowtail flounder, winter flounder, or 
witch flounder were caught during year 
1 of the study, and minimal amounts of 
American plaice (approximately 8 lb (4 
kg)) and white hake (approximately 38 
Ib (17 kg)) were caught and landed. 


The applicant may make requests to 
NMFS for minor modifications and 
extensions to the EFP throughout the 
year. EFP modifications and extensions 
may be granted by NMFS without 


‘ further notice if they are deemed 


essential to facilitate completion of the 
proposed research and result in only a 
minimal change in the scope or impact 
of the initially approved EFP request. 
The applicant has prepared a draft 
Environmental Assessment (EA) that 
analyzes the impacts of the proposed 
experimental fishery on the human 
environment. The draft EA examines 
whether the proposed activities are 
consistent with the goals and objectives 
of the FMP, whether they would be 
detrimental to the well-being of any 
stocks of fish harvested, and whether 
they would have any significant 
environmental impacts. The draft EA 
also examines whether the proposed 
experimental fishery would be 
detrimental to essential fish habitat, 
marine mammals, or protected species. 
After publication of this document in 
the Federal Register, the EFP, if 
approved, may become effective 
following a 15-day public comment 
period. 


Authority: 16 U.S.C. 1801 et seq. 
Dated: May 9, 2006. 
James P. Burgess, 


Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. E6—7272 Filed 5—11—06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 042606H] 


Small Takes of Marine Mammals 
Incidental to Open-water Seismic 
Operations in the Chukchi Sea 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Notice; receipt of application 
and proposed incidental take 
authorization; request for comments. 


- SUMMARY: NMFS has received an 


application from Conoco Phillips 
Alaska, Inc, (Conoco) for an Incidental 
Harassment Authorization (IHA) to take 
small numbers of marine mammals, by 
harassment, incidental to conducting 
open-water seismic data aquisition in 
the Chukchi Sea during the summer of 
2006. Under the Marine Mammal 
Protection Act (MMPA), NMFS is 
requesting comments on its proposal to 
issue an authorization to Conoco to 
incidentally take, by harassment, small 
numbers of several species of marine 
mammals during the seismic survey. 


DATES: Comments and information must 
be received fio later than June 12, 2006. 


ADDRESSES: Comments on the 
application should be addressed to 
Steve Leathery, Chief, Permits, 
Conservation and Education Division, 
Office of Protected Resources, National 
Marine Fisheries Service, 1315 East- 
West Highway, Silver Spring, MD 
20910-3225. The mailbox address for 
providing email comments is 
PR1.042606H@noaa.gov. NMFS is not 
responsible for e-mail comments sent to 
addresses other than the one provided 
here. Comments sent via e-mail, 
including all attachments, must not 
exceed a 10—megabyte file size. 

A copy of the application containing 
a list of the references used in this 
document may be obtained by writing to 
the address specified above, telephoning 
the contact listed below (see FOR 
FURTHER INFORMATION CONTACT), or 
visiting the internet at: http:// 
www.nmfs.noaa.gov/pr/permits/ 
incidental.htm. 

Documents cited in this notice may be 
viewed, by appointment, during regular 
business hours, at the aforementioned 
address. 


FOR FURTHER INFORMATION CONTACT: Jolie 
Harrison, Office of Protected Resources, 
NMFS, (301) 713—2289, ext 166. 


SUPPLEMENTARY INFORMATION: 


Background 


Sections 101(a)(5)(A) and (D) of the 
MMPA (16 U.S.C. 1361 et seq.) direct 
the Secretary of Commerce to allow, 
upon request, the incidental, but not 
intentional, taking of marine mammals 
by U.S. citizens who engage in a 
specified activity (other than 
commercial fishing) within a specified 
geographical region if certain findings 
are made and either regulations are 
issued or, if the taking is limited to 
harassment, a notice of a proposed 


> 
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authorization is provided to the public 
for review. 

Authorization shall be granted if 
NMFS finds that the taking will have a 
negligible impact on the species or 
stock(s), will not have an unmitigable 
adverse impact on the availability of the 
species or stock(s) for subsistence uses, 
and that the permissible methods of 
taking and requirements pertaining to 
the mitigation, monitoring and reporting 
of such takings are set forth. NMFS has 
defined “negligible impact” in 50 CFR 
216.103 as ’’...an impact resulting from 
the specified activity that cannot be 
reasonably expected to, and is not 
reasonably likely to, adversely affect the 
species or stock through effects on - 
annual rates of recruitment or survival.”’ 

Section 101(a)(5)(D) of the MMPA 
established an expedited process by 
which citizens of the United States can 
apply for an authorization to 
incidentally take small numbers of 
marine mammals by harassment. Except 
with respect to certain activities not 
pertinent here, the MMPA defines 
“harassment” as: 

any act of pursuit, torment, or annoyance 
which (i) has the potential to injure a marine 
mammal or marine mammal stock in the wild 
{Level A harassment]; or (ii) has the potential 
to disturb a marine mammal or marine 
mammal stock in the wild by causing 
disruption of behavioral patterns, including, 
but not limited to, migration, breathing, 
nursing, breeding, feeding, or sheltering 
{Level B harassment). 

Section 101(a)(5)(D) establishes a 45—- 
day time limit for NMFS review of an 
application followed by a 30—day public 
notice and comment period on any 
proposed authorizations for the 
incidental harassment of marine 
mammals. Within 45 days of the close 
of the comment period, NMFS must 
either issue or deny issuance of the 
authorization. 


Summary of Request 

On February 2, 2006, NMFS received 
an application from Conoco for the. 
taking, by harassment, of several species 
of marine mammals incidental to 
conducting open-water seismic data 
aquisition in the Chukchi Sea from July 
through November, 2006. Seismic — 
surveys such as the one proposed here 
provide accurate data on the location, 
extent, and properties of hydrocarbon 
resources as well as information on 
shallow geologic hazards and seafloor 
geotechnical properties to explore, 
_develop, produce, and transport 
hydrocarbons safely, economically, and 

_in an environmentally safe manner. This 

information is utilized by both the oil 
and gas industry and the Minerals 
Management Service (MMS). 


Description of the Activity 


Conoco seeks an IHA for conducting 
open-water seismic surveys between 
July 1 and November 30, 2006. The 
seismic vessel planned for use is the MV 
Patriot. Mobilization of operations will 
occur in mid-July, and seismic 
operations are proposed to begin in late 
July. Open water seismic operations are 
ordinarily confined to no more than this 
five-month period because of the timing 
of ice melt and formation, which 
typically occurs during a four to five 
month period. The geographic region of 
activity encompasses a 2500-3600 km?— 
area (965-1390 mi2—area) in the 
northeastern Chukchi Sea. The 
approximate boundaries of the region 
are within 158°00’ W. and 169°00’ W. 
and 69°00’ N. and 73°00’ N. with eastern 
boundary located parallel to the coast of 
Alaska, north of Point Hope to Point 
Barrow, and ranging 40-180 km (25-112 
mi) off the coast. The nearest 
approximate point of the project to 
Point Hope is 74 km (46 mi), Point Lay 
90 km (56 mi), Wainwright 40 km (25 
mi), and Barrow 48 km (30 mi). Water 
depths are typically less than 50 m (164 
ft). 


Conoco anticipates a work schedule of 
approximately 90—100 days to complete 
the planned 16,576 km (10,300 mi) of 
trackline, with about 30—percent 
downtime due to weather, ice 
conditions, repairs etc. In addition to 
the primary activity of the seismic 
vessel, there will also be support 
vessels. A supply vessel and a fuel 
bunkering vessel will be employed to 
bring supplies to the seismic vessel. The 
seismic crew will most likely be 
changed out by helicopter and fixed- 
wing support may be used to report ice 
conditions if necessary. 


Description of Marine 3—D Seismic Data 
Acquisition 


In the seismic method proposed here, 
reflected sound energy produces graphic 


- images of seafloor and sub-seafloor 


features. The seismic system consists of 
sources and detectors, the positions of 
which must be accurately measured at 
all times. The sound signal comes from 
arrays of towed energy sources. These 


- energy sources store compressed air 


which is released on cornmand from the 
towing vessel. The released air forms a 
bubble which expands and contracts in 
a predictable fashion, emitting sound 
waves as it does so. Individual sources 
are configured into arrays. These arrays 
have an output signal which is more 
desirable than that of a single bubble 
and also serves to focus the sound 
output primarily in the downward 
direction which is useful for the seismic 


method. This array effect also © 
minimizes the sound emitted in the 
horizontal direction. 

The downward propagating sound 
travels to the seafloor and into the 
geologic strata below the seafloor. 
Changes in the acoustic properties 
between the various rock layers result in 
a portion of the sound being reflected 
back toward the surface at each layer. 


' This reflected energy is received by 


detectors called hydrophones, which are 
housed within submerged streamer 
cables which are towed behind the 
seismic vessel. Data from these 
hydrophones are recorded to produce 
seismic records or profiles. Seismic 
profiles often resemble geologic cross- 
sections along the course traveled by the 
survey vessel. 


Vessel and Seismic Source 
Specifications 

The MV Patriot is owned by Western 
Geco. The MV Patriot has a length of 78 
m (256 ft), a beam of 17 m (56 ft), a 
maximum draft of 5.9 m (19.4 ft), and 
3586 gross tonnage. During seismic 
operations, the MV Patriot typically 
travels at 4—5 knots (7.4—9.2 km/hr). The 
MV Patriot’s average speed when not 
using seismic is 12 - 15 knots (22 -28 
km/hr). 

The energy source for the proposed 
activity will be air gun array systems 
towed behind the vessel. There will be 
six to eight cables approximately 4 km 
(2.5 mi) in length spaced 100 m (328 ft) 
apart. Each source array consists of 
identically tuned Bolt gun sub-arrays 
operating at 2000 pounds per square 
inch (psi) air pressure operating about 8 
m (26 ft) below the surface. The 
dominant frequency components are in 
the range of 5-70 Hz, the source level 
at those frequencies is about 209 dB, 
and the pulse length is 50 ms. The 
arrays will fire on interleaved 50—meter 
(164-ft) intervals (i.e., approaimately 
every 15 seconds) and they are designed 
to focus energy in the downward 
direction. The propesa! ‘s io have two 
air-gun arrays, each appr >ximately 
16953—in size (27,776—cn13)(and spaced 
approximately 50 m (164 ft) apart). 
Together the two arrays will total 
approximately 3390? in (55,552—cm). 
The airgun array will fire approximately 
every 25 m (82 ft) as the vessel is 
traveling at 4 to 5 knots (7.4—9.2 km/hr). 
The sub-array is composed of six tuning 
elements; two 2—gun clusters and four 
single guns. The clusters have their 
component guns arranged in a fixed 
side-by-side fashion with the distance 
between the gun ports set to maximize 
the bubble suppression effects of 
clustered guns. A near-field hydrophone 
is mounted about 1 meter (3.28 ft) above 
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each gun station (one phone is used per 
cluster), one depth transducer per 
position is mounted on the gun’s 


ultrabox, and a high pressure transducer 


is mounted at the aft end of the sub- 
array to monitor high pressure air ~ 
supply. All the data from these sensors 
are transmitted to the vessel for input 
into the onboard systems and recording 
to tape. See Appendix A of the 
application for additional information 
on the array configuration. 


Conoco will also operate two 
additional pieces of equipment 
throughout the planned study that emit 
sound at a frequency at or near that 
which a marine mammal could hear. 
The Simrad EA500 echo-sounder 
operates at 200 kHz, the maximum 
output is 185 dB re 1 uPa @ 1m, and the 
beam is directed downwards and can be 
up to 33° wide. The Sonardyne SIPS—2 
acoustic positioning system operates at 
55-110 kHz, the maximum output is 
183 dB re 1 uPa @ 1m, and the beam is 
omnidirectional. 


Characteristics of Airgun Pulses 


Discussion of the characteristics of 
airgun pulses has been provided in the 
application and in previous Federal 
Register notices (see 69 FR 31792, June 
7, 2004 or 69 FR 34996, June 23, 2004). 
Reviewers are referred to those 
documents for additional information. 


Description of Marine Mammals and 
Habitat Affected by the Activity 


A detailed description of the Beaufort 
and Chukchi sea ecosystems and their 
associated marine mammals can be 
found in several documents (Corps of 
Engineers, 1999; NMFS, 1999; MMS, 
2006, 1996 and 1992). MMS’ 
Programmatic Environmental 
Assessment (PEA) - Arctic Ocean Outer 
Continental Shelf Seismic Surveys - 
2006 may be viewed at: hitp:// 
‘www.muims.gov/alaska/. 


Marine Mammals 


A total of five cetacean species 
(bowhead, beluga, killer, gray, and 
minke whales) and three pinniped 
species (ringed, bearded, and spotted 
seals) are known to occur in the project 
area. Both minke whales and killer 
whales are very uncommon in the area 
and are not expected to be encountered 
during the seismic survey. One of the 
species, the bowhead whale, is listed as 
Endangered under the Endangered 
Species Act (ESA). Polar bears and the 
Pacific walrus also occur in the project 
area, but the U.S. Fish and Wildlife 


Service is responsible for both of these - 


species and is conducting a separate 
consultation to ensure compliance with 
the MMPA, and, therefore, they are not 
discussed further in this document. 
Table 1 includes estimated 
abundances and densities for the 


species expected to be potentially 
encountered during Conoco’s seismic 
surveys. Abundance and density 
information for bowhead, gray, and 
beluga whales are based on the 
estimates provided in LGL’s Healy 
Arctic Cruise Application (2005). In the 
Conoco application, ringed seal density 
was based on Bengston et al.’s (2005) 
estimates of density in the Chukchi Sea 
recorded in 1999 and 2000. Also in the 
Conoco application, bearded seal 
densities were obtained by adjusting the 
density for ringed seals based onthe __ 
ratio of bearded to ringed seals observed 
during susveys in the Chukchi Sea by 
Brueggerman et al. (1990, 1991). Both 
the bearded and ringed seal densities 
are likely high, since Bengston et al. 
(2005) surveys included an area south of 
the project area, where they reported 
ringed and bearded seal densities were 
considerablye higher than north of Point 
Hope, which corresponds to the seismic 
project area. Accordingly, NMFS also 
provides the densities estimated by LGL 
(2005) for comparison. Additional 
information regarding the distribution of 
these species and how the estimated 
densities were calculated may be found 
in Conoco’s application and NMFS’ > 
Updated Species Reports at: (http:// 
www.ninfs.noaa.gov/pr/readingrm/ 
MMSARS/ 
2005alaskasummarySARs.pdf). 


Species Abundance Density mitigation) of 
Bowhead Whale Balaena mysticetus 10,545 0.0064 418 4.0 
Beluga Whale Delphinapterus leucas 42,968 0.0034 361 0.8 
Gray Whale Eschiritius robustus 18,813 0.0045 481 2.6 
Killer Whale Orcinus orca ->100 N/A 0 0.0 
Minke Whale Balaenoptera acutorostrata No est. available N/A 0 0.0 
Ringed Seal Phoca hispida * >249,000| 0.25 - 0.53 56,458 | 10.7 - 22.7 
Bearded Seal Erignathuis barbatus | 250,000 - 300,000; 0.01 - 0.24 25,567 0.5 - 9.3 
Spotted Seal Phoca largha 59,214 0.0001 100 0.2 


Potential Effects on Marine Mammals 


Summary of Potential Effects of Airgun 
Sounds on Marine Mammals 


Disturbance by seismic noise is the 
principal means of taking by this 
activity. Support vessels and aircraft 
may provide a potential secondary 
source of noise. The physical presence 
of vessels and aircraft could also lead to 
non-acoustic effects on marine 
mammals involving visual or other cues. 
NMFS does not expect any takings to 
result from operations of the other 
sound sources discussed (echosounder 
and acoustic positioning system). For 
the echosounder , produced sounds are 
beamed downward, the beam is narrow, 

the pulses are extremely short, and the 


sound source is relatively low, and with 
the acoustic postioning system, the 
beam is spherical, but the sound source 
is relatively low. Additionally, in the 
case of both of these pieces of 
equipment, the small area ensonified to 
a level that could potentially disturb 
marine mammals is entirely subsumed 
by the louder levels of airgun noise 
(which will also be running when these 
equipment are used.) 

As outlined in previous NMFS 
documents, the effects of noise on 
marine mammals are highly variable, 
and can be categorized as follows (based 
on Richardson et al., 1995): 

(1) The noise may be too weak to be 
heard at the location of the animal (i.e., 
lower than the prevailing ambient noise 


level, the hearing threshold of the 
animal at relevant frequencies, or both); 

(2) The noise may be audible but not 
strong enough to elicit any overt 
behavioral response; 

(3) The noise may elicit reactions of 
variable conspicuousness and variable 
relevance to the well being of the 
marine mammal; these can range from 
temporary alert responses to active 
avoidance reactions such as vacating an 
area at least until the noise event ceases; 

(4) Upon repeated exposure, a marine 
mammal may exhibit diminishing 
responsiveness (habituation), or 
disturbance effects may persist; the 
latter is most likely with sounds that are 
highly variable in characteristics, 
infrequent and unpredictable in 
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occurrence, and associated with 
situations that a marine mammal 
perceives as a threat; 

(5) Any anthropogenic noise that is 
strong enough to be heard has the 
potential to reduce (mask) the ability of 
a marine mammal to hear natural 
sounds at similar frequencies, including 
calls from conspecifics, and underwater 
environmental sounds such as surf 
noise; : 

(6) If mammals remain in an area 
because it is important for feeding, 
breeding or some other biologically 
important purpose even though there is 
chronic exposure to noise, it is possible 
that there could be noise-induced 
physiological stress; this might in turn 
have negative effects on the well-being 
or reproduction of the animals involved; 


and 

(7) Very strong sounds have the | 
potential to cause temporary or 
permanent reduction in hearing 
sensitivity. In terrestrial mammals, and 
presumably marine mammals, received 
sound levels must far exceed the 
animal’s hearing threshold for there to 
be any temporary threshold shift (TTS) 
in its hearing ability. For transient 
sounds, the sound level necessary to 
cause TTS is inversely related to the 
duration of the sound. Received sound 
levels must be even higher for there to 
be risk of permanent hearing 
impairment. In addition, intense 
acoustic or explosive events may cause 
trauma to tissues associated with organs 
vital for hearing, sound production, 
respiration and other functions. This 
trauma may include minor to severe 
hemorrhage. 


Effects of Seismic Surveys on Marine 
Mammals 

NMFS anticipates that the effects of 
Conoco’s seismic surveys on marine 
mammals will primarily consist of 
behavioral disturbance, masking (the 
animals cannot hear the other sounds 
around them as well while the seismic 
- noise is present), TTS (temporary 
damage to the auditory tissues), and 
low-level physiological effects. NMFS is 
also currently analyzing the potential 
effects of issuing [HAs to two other 
companies that have proposed seismic 
surveys in the Chukchi Sea during the 
same general time period, and is 
considering the possibility and effects of 
marine mammals being exposed to 
seismic pulses from multiple vessels at 
the same time. 
_ When the received levels of noise 
exceed some behavioral reaction 
thréshold, cetaceans will show 
disturbance reactions. The levels, 
frequencies, and types of noise that will 
elicit a response vary between and 


within species, individuals, context, 
locations, and seasons. Behavioral 
changes may be subtle alterations in 
surface, respiration, and dive cycles. - 
More conspicuous responses include 
changes in activity or aerial displays, 
movement away from the sound source, 
or complete avoidance of the area. The 
reaction threshold and degree of 
response are related to the activity of the 
animal at the time of the disturbance. 
Whales engaged in active behaviors, 
such as feeding, socializing, or mating, 
may be less likely than resting animals 
to show overt behavioral reactions, 
unless the disturbance is directly 
threatening. 

Although NMFS believes that some 
limited masking of low-frequency 
sounds (e.g., whale calls) is a possibility 
during seismic surveys, the intermittent 


. nature of seismic source pulses (1 
‘second in duration every 16 to 24 


seconds, less than 7 percent)) will limit 
the extent of masking. Bowhead whales 
are known to continue calling in the 
presence of seismic survey sounds, and 
their calls can be heard between seismic 
pulses (Greene et al., 1999, Richardson 
et al., 1986). Masking effects are 
expected to be absent in the case of 
belugas, given that sounds important to 


‘them are predominantly at much higher 


frequencies than are airgun sounds 
(Western Geophysical, 2000). 

Hearing damage is not expected to 
occur during the Conoco seismic survey 
project. It is not positively known 
whether the hearing systems of marine 
mammals very close to an airgun would 
be at risk of temporary or permanent 
hearing impairment, but TTS is a 
theoretical possibility for animals 
within a few hundred meters of the 
source (Richardson et al., 1995). 
However, planned monitoring and 
mitigation measures (described later in 
this document) are designed to avoid 
sudden onsets of seismic pulses at full 
power, to detect marine mammals 
occurring near the array, and to avoid 
exposing them to sound pulses that 
have any possibility of causing hearing 
impairment. Moreover, as mentioned 
previously, bowhéad whales avoid an 
area many kilometers in radius around 
ongoing seismic operations, precluding 
any possibility of hearing damage. 

Reported species-specific responses of 
the marine mammals likely to be 
encountered in the proposed survey 
area to seismic pulses are discussed 
later in this section. Masking, TTS, and 
behavioral disturbance as a result of 
exposure to low frequency sounds have 
been discussed in detail in other NMFS 
documents (70 FR 47797), as well as the 
2006 MMS PEA. 


In addition to TTS, exposure to 
intense seismic sounds is likely to result 
in other physiological changes that have 
other consequences for the health and 
ecological fitness of marine mammals. 
There is mounting evidence that wild 
animals respond to human disturbance 
in the same way that they respond to 
predators (Beale and Monaghan, 2004; 
Frid, 2003; Frid and Dill, 2002; Gill et 
al., 2000; Gill and Sutherland, 2001; 
Harrington and Veitch, 1992; Lima, 
1998; Romero, 2004). These responses 
manifest themselves as interruptions of 
essential behavioral or physiological 
events, alteration of an animal’s time or 
energy budget, or stress responses in 
which an animal perceives human 
activity as a potential threat and 
undergoes physiological changes to 
prepare for a flight or fight response or 
more serious physiological changes with 
chronic exposure to stressors (Frid and 
Dill, 2002; Romero, 2004; Sapolsky et 
al., 2000; Walker et al., 2005). 

Classic stress responses begin when 
an animal’s central nervous system 
perceives a potential threat to its 
homeostasis. That perception triggers 
stress responses regardless of whether a 
stimulus actually threatens the animal; 
the mere perception of a threat is 
sufficient to trigger a stress response 
(Sapolsky et al., 2005; Seyle, 1950). 
Once an animal’s central nervous 
system perceives a threat, it develops a 
biological response or defense that 
consists of a combination of the four 
general biological defense responses: 
behavioral responses, autonomic 
nervous system responses, 
neuroendocrine responses, or immune 
response. 

The physiological mechanisms 
behind stress responses involving the 
hypothalamus-pituitary-adrenal glands 
have been well-established through 
controlled experiment in the laboratory 
and natural settings (Korte et al., 2005; 
McEwen and Seeman, 2000; Moberg, 
1985; 2000; Sapolsky et al., 2005). 
Relationships between these 
physiological processes, animal 
behavior, neuroendocrine responses, 
immune responses, inhibition of 
reproduction (by suppression of pre- 
ovulatory luteinizing hormones), and 
the costs of stress responses have also 
been documented through controlled 
experiment in both laboratory and free- 
living animals (for examples see, 
Holberton et al., 1996; Hood et al., 1998; 
Jessop et al., 2003; Krausman et al., 
2004; Lankford et al., 2005; Reneerkens 
et ak, 2002; Thompson and Hamer, 
2000; Tilbrook et al., 2000). 

The available evidence suggests that: 
with the exception of unrelieved pain or 
extreme environmental conditions, in 
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most animals (including humans) 
chronic stress results from exposure to 
a series of acute stressors whose 
cumulative biotic costs produce a 
pathological or pre-pathological state in 
an animal. The biotic costs can result 
from exposure to an acute stressor or 
from the accumulation of a series of 
different stressors acting in concert 
before the animal has a chance to 
recover. 

Although few of these responses have 
been explicitly identified in marine 
mammals, they have been identified in 
other vertebrate animals and every 
vertebrate mammal that has been 
studied, including humans. Because of 
the physiological similarities between 
marine mammals and other mammal 
species, NMFS believes that acoustic 
energy sufficient to trigger onset TTS is 
likely to initiate physiological stress 
responses. More importantly, NMFS 
believes that marine mammals smnight 
experience stress 
levels lower than those necessary to 
trigger onset TTS, and that some of 
these stress responses rise to the level of 
Harassment. 

The following species summaries are 
provided by NMFS to facilitate 
understanding of our knowledge of 
impulsive noise impacts on the 
principal marine mammal species that 
are expected to be affected. 


_Bowhead Whales 


Seismic pulses are known to cause 
strong avoidance reactions by many of 
the bowhead whales occurring within a 
- distance of a few kilometers, including 
changes in surfacing, respiration and 
dive cycles, and may sometimes cause . 
avoidance or other changes in bowhead 
behavior at considerably greater 
distances (Richardson et al., 1995; 
Rexford, 1996; MMS, 1997). Studies 
conducted prior to 1996 (Reeves et al., 
1984, Fraker et al., 1985, Richardson et 
al., 1986, Ljungblad et al., 1988) have 
reported that, when an operating 
seismic vessel approaches within a few 
kilometers, most bowhead whales 
exhibit strong avoidance behavior and 
changes in surfacing, respiration, and | 
dive cycles. In these studies, bowheads 
exposed to seismic pulses from vessels 
more than 7.5 km (4.7 mi) away rarely 
showed observable avoidance of the 
vessel, but their surface, respiration, and 
dive cycles appeared alteredina 
manner similar to that observed in 
whales exposed at a closer distance 
(Western Geophysical, 2000). In three 
studies of bowhead whales and one of 
gray whales during this period, 
surfacing-dive cycles were unusually 
rapid in the presence of seismic noise, 
with fewer breaths per surfacing and 


longer intervals between breaths 
(Richardson et al.,1986; Koski and 
Johnson,1987; Ljungblad et a/.,1988; 
Malme et al.,1988). This pattern of 
subtle effects was evident among 
bowheads 6 km (3mi) to at least 73 km 
(3.7 to 45.3 mi) from seismic vessels. 
However, in the pre—1996 studies, 
active avoidance usually was not 
apparent unless the seismic vessel was 
closer than about 6 to 8 km (3.7 to 5.0 
mi)(Western Geophysical, 2000). 

__ The proposed seismic survey will 
occur during a time when bowhead 
whales are migrating west from Canada 
back across the North Slope of Alaska. 
Results from the 1996-1998 BP and 
Western Geophysical seismic program 
monitoring in the Beaufort Sea indicate 
that most migrating bowheads deflected 
seaward to avoid an area within about 
20 km (12.4 mi) of an active nearshore 
seismic operation, with the exception of 
a few closer sightings when there was 
an island or very shallow water between 
the seismic operations and the whales 
(Miller et al., 1998, 1999). The available 
data do not provide an unequivocal 
estimate of the distance at which 
approaching bowheads begin to deflect, 
but this may be on the order of 35 km 
(21.7 mi). It is also uncertain how far 
beyond (west of) the seismic operation 
the seaward deflection persists (Miller _ 
et al., 1999). Although very few 
bowheads approached within 20 km 
(12.4 mi) of the operating seismic vessel, 
the number of bowheads sighted within 
that area returned to normal within 12- 
24 hours after the airgun operations 
ended (Miller et al., 1999). 

Inupiat whalers believe that migrating 
bowheads are sometimes displaced at 
distances considerably greater than - 
suggested by pre—1996 scientific studies 
(Rexford, 1996) previously mentioned in 
this document. Also, whalers believe 
that avoidance effects can extend out to 
distances on the order of 30 miles (48.3 
km), and that bowheads exposed to 


seismic also are “‘skittish’’ and more 


difficult to approach. The “‘skittish”’ 
behavior may be related to the observed 
subtle changes in the behavior of 
bowheads exposed to seismic pulses 
from distant seismic vessels (Richardson 
et al., 1986). 


Gray Whales 


The reactions of gray whales to 
seismic pulses are similar to those 
documented for bowheads during the 
1980s. Migrating gray whales along the 
California coast were noted to slow their 
speed of swimming, turn away from 
seismic noise sources, and increase their 
respiration rates. Malme et al. (1983, 
1984, 1988) concluded that 
approximately 50.percent of the 


migrating gray whales showed 
avoidance when the average received 
pulse level was 170 dB (re 1 uPa). By 
some behavioral measures, clear effects 
were evident at average pulse levels of 
160dB or greater; less consistent results 
were suspected at levels of 140-160 dB. 
Recent research on migrating gray 
whales showed responses similar to 
those observed in the earlier research 
when the source was moored in the 
migration corridor 2 km (1.2 mi) from 
shore. However, when the source was 
placed offshore (4 km (2.5 mi) from 
shore) of the migration corridor, the 
avoidance response was not evident on 
track plots (Tyack and Clark, 1998). 


Beluga 


The beluga is the only species of 
toothed whale (odontocete) expected to 
be encountered in the Beaufort Sea. 
Belugas have poor hearing thresholds at 
frequencies below 200 Hz, where most 
of the energy from airgun arrays is 
concentrated. Their thresholds at these 
frequencies (as measured in a captive 
situation), are 125 dB re 1 pPa or more 
depending upon frequency (Johnson et 
al., 1989). Although not expected to be 
significantly affected by the noise, given 
the high source levels of seismic pulses, 
airgun sounds sometimes may be 
audible to belugas at distances of 100 
km (62.1 mi) (Richardson and Wursig, 
1997), and perhaps further if actual low- 
frequency hearing thresholds in the : 
open sea are better than those measured 
in captivity (Western Geophysical, 
2000). The reaction distance for belugas, 
although presently unknown, is 
expected to be less than that for 
bowheads, given the presumed poorer 
sensitivity of belugas than that of 
bowheads for low-frequency sounds. 

As noted in the MMS PEA, effects on 
the immune system from seismic pulses 
have been documented by Romano et al. 
(2004). They summarized that 
“anthropogenic sound is a potential 
“stressor” for marine mammals. Not 
only can loud or persistent noise impact 
the auditory system of cetaceans, it may 
impact health by bringing about changes 
in immune function, as has been shown 
in other mammals” These authors 
identified neural immune 
measurements that may be “implicated 
as indicates of stress in a beluga and 
bottlenose dolphin that were either 
released acutely or changed over time 
during experimental period.” 
Specifically, they found significant 
increases in aldosterone and a 

significant decrease in monocytes in a 
bottlenose dolphin after exposure to 
single impulsive sounds (up to 200 
kiloPascals (kPa)) from a seismic water 
gun. Neural-immune changes following 
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exposure to single pure tones (up to 201 
dB re 1 microPa) resembling sonar pings 
were minimal, but changes were 
observed over time. A beluga whale 
exposed to single underwater impulses _ 

_produced by a seismic water gun had 
significantly higher norepinephrine, 
dopamine and epinephrine levels after 
high-level sound exposure (>100 kPa) as 
compared with low-level exposures 
(<100kPa) or controls and increased 
with increasing sound levels. 


Ringed, Spotted and Bearded Seals 


No detailed studies of reactions by 
seals to noise from open water seismic 
exploration have been published 
(Richardson et al., 1995). However, 
there are some data on the reactions of 
seals to various types of impulsive 
sounds (LGL and Greeneridge, 1997, 
1998, 1999a; J. Parsons as quoted in 
Greene et al., 1985; Anon., 1975; Mate 
and Harvey, 1985). These studies 
indicate that ice seals typically either 
tolerate or habituate to seismic noise 
produced from open water sources. 

Underwater audiograms have been 
obtained using behavioral methods for 
three species of phocinid seals, ringed, 
harbor, and harp seals (Pagophilus 
groenlandicus). These audiograms were 
reviewed in Richardson et al. (1995) and 
Kastak and Schusterman (1998). Below 
30-50 kHz, the hearing threshold of 
phocinids is essentially flat, down to at 
least 1 kHz, and ranges between 60 and 

- 85 dB (re 1 microPa @ 1 m). There are 
few data on hearing sensitivity of 
phocinid seals below 1 kHz. NMFS 

_ considers harbor seals to have a hearing 

threshold of 70-85 dB at 1 kHz (60 FR 

53753, October 17, 1995), and recent 

measurements for a harbor seal indicate 
that, below 1 kHz, its thresholds 
deteriorate gradually to97 dB(re1 | 
microPa @ 1 m) at 100 Hz (Kastak and 

Schusterman, 1998). 

While no detailed studies of reactions 
of seals from open-water seismic ~ 
exploration have been published 
(Richardson et al., 1991, 1995), some 
data are available on the reactions of 
seals to various types of impulsive 
sounds (see LGL and Greeneridge, 1997, 
1998, 1999a; Thompson et al., 1998). 
These references indicate that it is 
unlikely that pinnipeds would be 
harassed or injured by low frequency 
sounds from a seismic source unless 
they were within relatively close 
proximity of the seismic array. For 
permanent injury, pinnipeds would 
likely need to remain in the high-noise 
field for extended periods of time. 
Existing evidence also suggests that, 
while seals may be capable of hearing 
sounds from seismic arrays, they appear 
to tolerate intense pulsatile sounds ~ 


without known effect once they learn 
that there is no danger associated with 
the noise (see, for example, NMFS/ 
Washington Department of Wildlife, 
1995). In addition, they will apparently 
not abandon feeding or breeding areas 
due to exposure to these noise sources 
(Richardson et a/., 1991) and may 
habituate to certain noises over time. 


Proposed Safety Radii 

NMFS has determined that for 
acoustic effects, using established 
acoustic thresholds in combination with 
corresponding safety radii is the most 
effective way to consistently both apply 
measures to avoid or minimize the 
impacts of an action and to 
quantitatively estimate the effects of an 
action. NMFS believes that cetaceans 
and pinnipeds should not be exposed to- 
pulsed underwater noise at received 
levels exceeding, respectively, 180 and 
190 dB re 1 Pa (rms) to avoid 
permanent physiological damage (Level 
A Harassment). NMFS also assumes that 
cetaceans or pinnipeds exposed to 
levels exceeding 160 dB re 1 Pa (rms) 
experience Level B Harassment. 
Thresholds are used in two ways: (1) To 
establish a mitigation shut-down or 
power down zone, i.e., if an animal 
enters an area calculated to be 
ensonified above the level of an 
established threshold, a sound source is 
powered down or shut down; and (2) to 
calculate take, in that a model may be 
used to calculate the area around the 
sound source that will be ensonified to 
that level or above, then, based on the 


estimated density of animals and the 


distance that the sound source moves, 
NMFS can estimate the number of 
marine mammals that may be “‘taken’”’. 
In order to implement shut-down 
zones, or to estimate how many animals 
may potentially be exposed to a 
particular sound level using the acoustic 
thresholds described above, it is 
necessary to understand how sound will 
propagate in a particular situation. 
Models may be used to estimate at what 
distance from the sound source the 
water will be ensonified to a particular 
level. Safety radii represent the 
estimated distance from the sound 
source at which the received level of 
sound would be 190, 180, and 160 dB. 
Conoco’s application contains their 
initial proposed safety radii and take 
estimates. However, the initial model 
Conoco used did not take into 
consideration either the physical 
characteristics of the Chukchi Sea or the 
fact that the water was only 50 m deep, 
and NMFS was concerned that the 
proposed radii were too small. 
Subsequently, Conoco adopted a new 
model and submitted new proposed 


safety and take estimates. They used an 
advanced airgun array source model to 
predict the 190, 180, and 160 dB 
isopleths for the proposed seismic 
survey in the Chukchi Sea. This model 
simulates the throttled injection of high- 
pressure air from airgun chambers into 


. underwater air bubbles, simulates the 


complex oscillation of each bubble, 
taking into account the hydrostatic 
pressure effects of the pressure waves 
from all other airguns, and includes 
effects such as surface-reflected pressure 
waves, heat transfer from bubble to the 
surrounding water, and the buoyancy of 
the bubbles. The model also takes into 
consideration the bathymetry, water 
properties, and geoacoustic properties of 
the sea bed layers in the proposed 
survey area. The calculated safety radii 
from this model are as follows: the 190— 
dB radius is 230 m (754 ft), the 180—dB 
radius is 850 m (2,788), and the 160—dB 
radius is 4,590 m (2:85 mi). : 
Though the model considers some of 
the site-specific characteristics of the 
Chukchi Sea, because no sound 
propagation studies have previously 
been conducted in the proposed survey 
area (against which model results can be 
prepared) NMFS believes that it is 
appropriate and necessary to field-verify 
the modeled safety radii. Accordingly, 
field verification will be conducted 
prior to initiation of the seismic survey 
and, until that time, Conoco will 
multiply the modeled 190—dB and 180— 
dB safety radii by 1.5 (which equals 345 
m (1121 ft) and 1,275 m (4, 174 ft), 
respectively) to conservatively establish 
the mitigation shutdown zones for 
marine mammals (see Mitigation 
section). The 1.5 correction factor will 
not be used in the take estimations. 
Field verification will be conducted 
using an autonomous ocean bottom 
hydrophone. This hydrophone is 
suspended (upward, by float) from an 
anchor dropped to the ocean floor, and 
then released to the surface for data 
collection when a particular frequency 
tone is directed at the hydrophone. The ~ 
MV Patriot will run directly, in a 
straight line, at, over, and past the 
hydrophone to establish received sound 
levels at distances in front of and 
behind the sound source. Then, the MV 
Patriot will do a lawnmower type zig- 
zag sideways to the hydrophone so that 
received levels at varying distances to 
the side of the sound source may be 
measured. Because of the shape of the 
array, sound propagates farther laterally 
from the source than forward or 
backward, so both orientations are 
measured, then a conservative 
combination of.the two is used to 
calculate the safety radii. NMFS will use 
the field verified safety radii to establish 
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power-down and shut-down zones for 
the MV Patriot. 


Estimated Take by Incidental 
Harassment for Conoco’s Proposed 
Seismic Survey 


Given the proposed mitigation (see 
Mitigation later in this document), all 
anticipated takes will consist of Level B 
harassment, at most. The proposed 
mitigation measures are expected to 
minimize or eliminate the possibility of. 
Level A harassment or mortality. 
Additionally, these numbers do not take 
into consideration either the 
effectiveness of the mitigation measures 
or the fact that some species will avoid 
the sound source at distances greater 
than those estimated to result in a take. 

It is difficult to make accurate, 
scientifically defensible, and 
observationally verifiable estimates of 
the number of individuals likely to be 
subject to Level B Harassment by the 
noise from Conogo’s airguns, ;There ‘are 
many uncertainties,in marine 
and seasonally varying abundance, in 
local horizontal and vertical 
distribution; in marine mammal 
reactions to varying frequencies and 
levels of acoustic pulses; and in 
perceived sound levels at different 
horizontal and oblique ranges from the 

source. 

' NMFS beleieves the best estimate of 
potential “take by harassment” is 
derived by multiplying the estimated 
densities (per square kilometer) of each 
species within the proposed survey area 
by the width of the 160—-dB safety radii 
(4,590 m (2.85 mi)) over the length of 
Conoco’s estimated trackline (16,576 km 
(10,300)). Since Conoco revised their 
safety radii after submitting their 
application, the estimated take numbers 
presented here are higher than those 
predicted in their application. The total 
estimated ‘“‘take by harassment” is 
presented in Table 1. As mentioned 
previously, the upper limit of estimated 
take for ringed and bearded seals 
suggested in Table 1 is most likely an 
overestimate, as it is based on surveys 
of the animals conducted nearer to 
shore, where densities are higher than 
they are off-shore where the seismic 
surveys will be conducted. 


Potential Effects on Habitat 


Conoco states that the proposed 
seismic survey will not cause any 
permanent impact on habitats and the 
prey used by marine mammals. A broad 
discussion on the various types of 
potential effects of exposure to seismic 
on fish and invertebrates can be found 
in LGL (2005; University of Alaska- 
Fairbanks Seismic Survey across Arctic 
Ocean at hittp://www.nmfs.noaa.gov/pr/ 


permits/incidental.htm#iha), and 
includes a summary of direct mortality 
(pathological/ physiological) and 
indirect (behavioral) effects. 

Mortality to fish, fish eggs and larvae 
from seismic energy sources would be 
expected within a few meters (0.5 to 3 


‘ m (1.6 to 9.8 ft)) from the seismic 


source. Direct mortality has been 
observed in cod and plaice within 48 
hours of being subjected to seismic 
pulses two meters from the source 
(Matishov, 1992), however other studies 
did not report any fish kills from 
seismic source exposure (La Bella et al., 


1996; IMG, 2002; Hassel et al., 2003). To ~ 


date, fish mortalities associated with 
normal seismic operations are thought 
to be slight. Saetre and Ona (1996) 
modeled a worst-case mathematical 
approach on the effects of seismic 
energy on fish eggs and larvae, and 
concluded that mortality rates caused by 
exposure to seismic are so low 
compared to natural mortality that 
issues relating to stock recruitment 
should be regarded as insignificant. 

Limited studies on physiological 
effects on marine fish and invertebrates 
to acoustic stress have been conducted. 
No significant increases in physiological 
stress from seismic energy were 
detected for various fish, squid, and 
cuttlefish (McCauley et al., 2000) or in 
male snow crabs (Christian et al., 2003). 
Behavioral changes in fish associated 
with seismic exposures are expected to 
be minor at best. Because only a small 
portion of the available foraging habitat 
would be subjected to seismic pulses at 
a given time, fish would be expected to 
return to the area of disturbance 
anywhere from 15-30 minutes 
(McCauley et al., 2000) to several days 
(Engas et al., 1996). 

Available data indicates that mortality 
and behavioral changes do occur within 
very close range to the seismic source, 
however, the proposed seismic 
acquisition activities in the Chukchi are 
predicted by Conoco to have a negligible 
effect to the prey resource of the various 
life stages of fish and invertebrates 
available to marine mammals occurring 
during the project’s duration. The 
planned Conoco trackline is 16,576 km 
(10,300 ft) long, and wiil encompass 
approximately a 2500-3600 km2--area 
(965-1390 mi2—area) in the northeastern 
Chukchi Sea. Only a small fraction of 
the available habitat would be impacted 
by noise at any given time during the 
seismic surveys, and the constant 
movement of the seismic vessel would 
prevent any area from sustaining high 
noise levels for extended periods of ~ 
time. Disturbance to fish species would | 
most likely be short-term and 
temporary. Similarly, concentrations of 


zooplankton consumed by mysticetes 
would only respond to a seismic 
impulse very close to the source, where 
they may scatter before regrouping after 
the seismic vessel passes. Thus, the 
proposed activity is not expected to 
have any effects on habitat or prey that 
could cause permanent or long-term 
consequences for individual marine 
mammals or their populations, since 
operations will be limited in duration, 
location, timing, and intensity. 


Potential Effects on Subsistence Use of 
Marine Mammals 


Marine mammals are key in the 
subsistence economies of the 
communities bordering the seismic 
survey area, including Barrow, 
Wainwright, Point Lay, and Point Hope. 
Other communities that subsist on 
marine mammals are considerably 
beyond the project area, and their 
subsistence activities are unlikely to be 
affected by the seismic operations in the 
Chukchi Sea. The whale harvests have 
a great influence on social relations by 
strengthening the sense of Inupiat 
culture and heritage in addition to 
reinforcing family and community ties. 

Bowhead whales are important for 
subsistence at all of the villages 
bordering the project area except Point 
Lay, which does not hunt bowhead 
whales. The harvest is based on a quota, 
established by the International Whaling 
Commission (IWC ) and regulated by 
agreement between Alaska Eskimo 
Whaling Commission (AEWC) and 
NMFS, according to the cultural and 
nutritional needs of Alaska Eskimos as 
well as on estimates of the size and 
growth of the stock of bowhead whales 
(Suydam and George 2004). In 2002 the 
IWC set a 5—year block quota of 67 
strikes per year with a total landed not 
to exceed 280 whales (IWC 2003). The 
most recent data show that 37, 35, and 
36 whales were landed in 2000-2004 for 
a total of 108 whales (Suydam and 
George 2004, Suydam et al. 2005). 
Between 23 and 28 were taken at Point 
Hope, Wainwright, and Barrow during 
these years, with most (60-90 percent) 
taken by Barrow each year. 

Bowheads are hunted during the 
spring and fall migrations. Point Hope 
and Wainwright only hunt during the 
spring migration whereas Barrow hunts 
during the spring and fall migrations. 
Barrow takes most bowheads during the 
spring migration. The spring bowhead 
hunt occurs after leads open due to the 
deterioration of pack ice, which 
typically occurs from early April until 
the first week of June. Because of the 
timing, the Spring hunts of Point Hope, © 
Wainwright, and Barrow should not be 
affected by seismic operation, since the 
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hunt should be completed before the 
start of seismic operations in July. 

The autumn hunt at Barrow usually 

begins in mid-September, and mainly 
occurs in the waters east and northeast 
of Point Barrow in the Beaufort Sea. The 
whales have usually left the Beaufort 
Sea by late October (Treacy 2002a,b). 
The location of the fall hunt depends on 
ice conditions, which can influence __ 
distance of whales from shore (Brower, 
1996). Hunters prefer to take bowheads 
close to shore to avoid a long tow during 
which the meat can spoil, but Braund 
and Moorehead (1995) report that crews 
may (rarely) pursue whales as far as 80 
km, and in 2004 hunters harvested a 
whale up to 50 km northeast of Barrow 
(Suydam et al., 2005). Conoco asserts 
that though some whales are reported 
off Barrow in summer between 
migrations, subsistence at Barrow 
should not be affected by seismic 
operations since the location of the hunt 
is a considerable distance from the 
project area (Craig George, personal 
communications). 

Beluga whales are hunted for 
subsistence at Barrow, Wainwright, 
Point Lay, and Point Hope, with the 
most taken by Point Lay (Fuller and 
George 1997). Point Lay harvests 
belugas primarily during summer in 
Kasegaluk Lagoon, where they averaged 
40 belugas per year over a 10-year 
period (Fuller and George, 1997). 
Compared to Point Lay, small numbers 
of belugas are harvested by Barrow with 
intermediate numbers harvested by 
Point Hope and Wainwright. Harvest at 
these villages generally occurs between 
April and July, with most taken in April 
and May when pack-ice conditions 
deteriorate and leads open up. Hunters 
usually wait until after the bowhead 


whale hunt to hunt belugas. The Alaska ~ 


Beluga Whale Committee recorded 23 
beluga whales harvested by Barrow 
hunters from 1987 to 2002, ranging from 
0 in 1987, 1988 and 1995 to the high of 
8 in 1997 (Fuller and George, 1999; 
Alaska Beluga Whale Committee 2002 
in USDI/BLM 2005). The time of the 
project will not overlap hunts at Point 
Hope, Wainwright, and Barrow, and 
Point Hope and Barrow should be 
largely beyond any influence of the 
project activities. Point Lay villagers 
hunt in Kasegaluk Lagoon, which is 
beyond the influence of the project 
activities. Furthermore, the lagoon is 
shallow and close to shore, which 
would greatly reduce any underwater 
seismic noise, in the unlikely event 
noise reached the lagoon. 
Ringed, bearded, and spotted seals are 
hunted by all of the villages bordering 
the project area (Fuller and George 
1997). Ringed seals comprise the largest 


part of the subsistence hunt and spotted 
seal the least, particularly at Barrow 
where they are primarily hunted near 


‘ shore. Spotted seals are considerably 


more abundant in the Chukchi than 
Beaufort Sea. At Barrow, spotted seals 
are primarily hunted in Admiralty Bay, 
which is about 60 km east of Barrow. 
The largest concentrations of spotted 
seals in Alaska are in Kasegaluk Lagoon, 
where Point Lay hunters harvest them. 
(Frost et al. 1993). Braund et al. (1993) 
found that the majority of bearded seals 
taken by Barrow hunters are within 
approximately 24 km (15 mi) off shore. 
Ringed and bearded seals are hunted 
throughout the year, but most are taken 
in May, June, and July when ice breaks 
up and there is open water instead of 
the more difficult hunting of seals at 
holes and lairs. The timing slightly 
varies among villages, with peak 
hunting occurring incrementally later 
going from Point Hope to Barrow. 
Spotted seals are only hunted in spring 
through summer, since they winter in 
the Bering Sea. The seismic operation 
should have little to no effect on 
subsistence hunting since the seismic 
survey will no more than minimally 
overlap the end of the primary period 
when seals are harvested, and most 
hunting at the villages will be a 
considerable distance away from 
seismic operations, particularly at Point 
Hope (74 km (46 mi)) and Point Lay (90 
km (56 mi)). 

Natives in Alaska are very concerned 
about how seismic operations in the 
Chukchi Sea will impact their 
subsistence harvest of marine mammals. 
NMFS shares these concerns and some 
of the studies presented in the Effects 
section of this document further 
validate them. NMFS notes, though, that 
some of the types of behaviors that may 
affect the subsistence harvest may not 
be considered MMPA Harassment (such 
as a minor migration route deflection ). 
Following are a few of their primary 
concerns: 

(1) Native knowledge suggests that 
sound from seismic surveys may cause 
bowhead whales or other subsistence 
stocks to change their behavior or 
migratory patterns in such a way that 
they are not present in traditional 
hunting grounds or in historical 


_ numbers. If so, natives may be unable to 


harvest any animals, or will have to 
harvest them from such a distance that - 
the animal may spoil during the long 
tow back and human safety risks are 
increased during the extended trip. 

(2) Native knowledge indicates that 
bowhead whales become increasingly 
“skittish” in the presence of seismic 
noise. Whales are more wary around the 
hunters and tend to expose a much 


smaller portion of their back when 
surfacing (which makes harvesting more 
difficult). Additionally, natives report 
that bowheads exhibit angry behaviors 
in the presence of seismic, such as tail- 
slapping, which translate to danger for 
nearby subsistence harvesters. 

(3) Natives are concerned that the 
cumulative effects of increased numbers 
of concurrent seismic surveys in the 
Chukchi and Beaufort Seas may have 
population-level effects on subsistence 
stocks that will permanently affect their 
subsistence harvest. An additional 
concern is the perception of the 
increased risk of population-level effects 
by the IWC, which could decide to 
lower the subsistence quotas for Alaska 
or reduce them to zero. 


Plan of Cooperation 


Regulations at 50 CFR 
216.104(a)(12)(i) require IHA applicants 
for activities that take place in Arctic 
waters to provide a plan of cooperation 
(POC) or information that identifies 
what measures have been taken and/or 
will be taken to minimize any adverse 
effects on the availability of marine 
mammals for subsistence purposes. 
Representatives of Conoco have been in 
continued coordination with the AEWC » 
and met with the whaling captains of 
the potentialy affected villages in 
March, 2006. Additionally, both Conoco 
and the AEWC had representatives 
present at the Open-Water Seismic 
meeting held in Alaska in April and 
further negotiated appropriate measures 
to minimize impacts to the subsistence 
harvest. Conoco is currently working on 
a Conflict Avoidance Agreement (CAA) 
with the AEWC. 

Conoco anticipates signing the CAA 
sometime this spring. The CAA will 
incorporate all appropriate measures 
and procedures regarding the timing 
and areas of the operator’s planned 
activities (i.e., times and places where 
seismic operations will be curtailed or 
moved in order to avoid potential 
conflicts with active subsistence 
whaling and sealing); communications 

system between operators vessels and 
whaling and hunting crews; provision 
for marine mammal observers/Inupiat 
communicators aboard all project 
vessels; conflict resolution procedures; 
and provisions for rendering emergency 
assistance to subsistence hunting crews. 

Based on our understanding of what 
the finalized CAA will contain, as well 
as some additional mitigation and 
monitoring measures discussed later in 
this document (see Mitigation), NMFS 
has preliminarily determined that the 
proposed activity will not have an 
unmitigable adverse impact on the 


| 
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subsistence harvest of the affected 
species or stocks. 
Mitigation and Monitoring 

Three categories of mitigation and 
monitoring measures are discussed in 
the following section. In the first 
subsection, the mitigation and 
monitoring measures proposed by 
Conoco in their application are 
discussed. In the second subsection an 
additional comprehensive monitoring 
plan, which Conoco has agreed to in 
concept, but not in every detail, is 
discussed. The third subsection refers to 
an additional set of mitigation measures 
that are intended to ensure that NMFS’ 
can adopt MMS’ PEA to meet our NEPA 
responsibility for the issuance of an IHA 
to Conoco, and subsequently issue a 
Finding of No Significant Impact. 


_ Mitigation and Monitoring Measures 
Proposed in Conoco’s Application 
Mitigation 

Conoco’s application indicates that 
both a 16—gun array and, occasionally, 
a 24~—gun array will be used to acquire 
data during the proposed seismic 
survey. However, subsequent to 
discussions at the Alaska Open-Water 
Seismic meeting of how to reduce 
effects to marine mammals, Conoco has 
redesigned their survey plan to use only 
the 16—array gun. 

Conoco’s proposed thitigation 
measures include (1) speed or course 
alteration, provided that doing so will 
not compromise operational safety 
requirements, (2) power-or shutdown 
procedures, and (3) no start up of airgun 
operations unless the full 180 dB safety 
zone is visible for at least 30 minutes 
during day or night. Details regarding 
these measures are provided below: ° 

Speed or Course Alteration: If a 
marine mammal is detected outside the 
safety radius and, based on its position 
and the relative motion, is likely to 
enter the safety radius, the vessel’s 
speed and/or direct course may, when 
practical and safe, be changed in a way 
that avoids the marine mammal and also 
minimizes the effect on the seismic 
program. The marine mammal activities 
and movements relative to the seismic 
vessel will be closely monitored to 
ensure that the marine mammal does 
not approach within the safety radius. If 
the mammal appears likely to enter the 
safety radius, further mitigative actions 
will be taken, i.e., either further course 
alterations or power down or shut down 
of the airgun(s). 

Power-down Procedures: A power 
down involves decreasing the number of 
airguns in use such that the radius of 
the 180—dB (or 190—dB) zone is 


decreased to the extent that marine 
mammals are not in the safety zone. A 
power down may also occur when the 
vessel is moving from one seismic line 
to another. During a power down, one 
airgun is operated. The continued 
operation of one airgun is intended to 
alert marine mammals to the presence of 
the seismic vessel in the area. In 
contrast, a shut down occurs when all 
airgun activity is suspended. If a marine 
mammal is detected outside the safety 
radius but is likely to enter the safety 
radius, and if the vessel’s speed and/or 
course cannot be changed to avoid 
having the mammal enter the safety 
radius, the airguns may (as an 
alternative to a complete shut down) be 
powered down before the mammal is 
within the safety radius. Likewise, if a 
mammal is already within the safety 
zone when first detected, the airguns — 
will be powered down if doing so leaves 
the animals outside of the new safety 
radii around the airguns still operating, 
else they will be shut down. Following 
‘a power down, airgun activity will not 
resume until the marine mammal has 
cleared the safety zone. The animal will 
be considered to have cleared the safety 
zone if it: 

e Is visually observed by marine 
mammal observers (MMOs) to have left 
the safety zone, or 

e Has not been seen within the zone 
for 15 min in the case of pinnipeds or 
belugas, or 

e Has not been seen within the zone 
for 30 min in the case of bowhead, gray, 
or killer whales. 

Shut-down Procedures: The operating 
airgun(s) will be shut down completely 
if a marine mammal approaches or 
enters the safety radius and a power 
down will not succeed in removing the 
animal from within the 180 dB isopleth. 
The operating airgun(s) will also be shut 
down completely if a marine mammal 
approaches or enters the estimated 
safety radius of the source that would be 
used during a power down. The 
shutdown procedure should be 
accomplished within several seconds (of 
a “‘one shot” period) of the 
determination that a marine mammal is 
within or about to enter the safety zone. - 
Airgun activity will not resume until the 
marine mammal has cleared the safety 
radius. The animal will be considered to 
have cleared the safety radius if it is 
visually observed to have left the safety 
radius, or if it has not been seen within 
the radius for 15 minutes (beluga and 
seals) or 30 minutes (bowhead, gray, 
and killer whales). 

Ramp-up Procedures: A “ramp up” 
procedure will be followed when the 
airgun array begins operating after a 
specified-duration period without 


airgun operations. Under normal 
operation conditions (4—5 knots (7.4—9.2 
km/hr)) a ramp-up would be required 
after a “‘no shooting” period lasting 2 
minutes or longer. NMFS normally 
requires that the rate of ramp up be no 
more than 6 dB per 5 minute period. 
The specified period depends on the 
speed of the source vessel and the size 
of the airgun array that is being used. 
Ramp up will begin with the smallest 
gun in the array that is being used for 
all subsets of the array. Guns will be 
added in a sequence such that the 
source level in the array will increase at 
a rate no greater than 6 dB per 5— 
minutes, which is the normal rate of 
ramp up for larger airgun arrays. During 
the ramp up (i.e., when only one airgun 
is operating), the safety zone for the full 
16—airgun system will be maintained. 

If the complete safety radius has not 
been visible for at least 30 minutes prior 
to the start of operations in daylight or 
nighttime, ramp-up will not commence 
unless one gun has been operating 
during the interruption of seismic 
survey operations. This means that it 
will not be permissible to ramp up the 
source from a complete shut down in 
thick fog or at other times when the full 


- safety zone is not visible (i.e., 


sometimes at night). If the entire safety 
radius is visible using vessel lights and/ 
or Night Vision Devices (NVDs) (as may 
be possible under moonlit and calm 
conditions), then start up of the airguns 
from a shut down may occur at night. 
If one airgun has operated during a 
power-down period, ramp up to full 
power will be permissible at night or in 
poor visibility, on the assumption that 
marine mammals will be alerted to the 
approaching seismic vessel by the 
sounds from the single airgun and could 
move away if they choose. Ramp-up of 
the airguns will not be initiated ifa 
marine mammal is sighted within or 
near the applicable safety radii during 
the day or a night. For operations in the 
Chukchi during summer and autumn 
months, there will be enough daylight to 
monitor beyond a 12-hour cycle. 
Monitoring 

Vessel-based observers will monitor 
marine mammals near the seismic 
vessel during: (1) all daytime hours; (2) 
30 minutes before all start ups (day or 
night), and (3) at night when marine 
mammals are suspected (based on 
observations of the bridge crew) of 
either approaching or being within the 
safety radii. When feasible, observations 
will also be made during daytime 
periods during transits and other 


* operations when guns are inactive. 


During seismic operations observers 
will be based aboard the vessel. Marine 
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mammal observers (MMOs) will be 
hired by Conoco, with NMFS approval. 
One resident from the North Slope 
Borough, preferably from Point Hope, 
Point Lay, Wainwright, or Barrow, who 
is knowledgeable about marine . 
mammals of the project area will to be 
included in the MMO team aboard the ~ 
vessel. Observers will follow a schedule 
so at least two observers will 
simultaneously monitor marine 
mammals near the seismic vessel during 
ongoing daytime operations and 
nighttime start ups of the airgun. Use of 
two simultaneous observers will 
increase the proportion of the animals 
present detected near the source vessel. 
MMO(s) will normally be on duty in 
shifts no longer than 4 hours. The vessel 
crew will also be instructed to assist in 
detecting marine mammals and 
implementing mitigation requirements 
(if practical). Before the start of the 
seismic survey the crew will be given _ 
additional instruction on how to do so. 
The vessel is a suitable platform for 
marine mammal observations. When 
stationed on the flying bridge, the eye 
level will be approximately 10 m-(32.8 
ft) above sea level, and the observer will 
have an unobstructed view around the 
entire vessel. If surveying from the 
bridge, the observer’s eye level will be 
about 10 m (32.8 ft) above sea level and 


approx. 25° of the view will be partially . 


obstructed directly to the stern by the 
stack. During daytime, the MMO(s) will 
scan the area around the vessel 
systematically with reticle binoculars 
(e.g., 7 50 Bushnell or equivalent) and 
with the naked eye. Laser range finders 
(Leica LRF 1200 laser rangefinder or 
equivalent) will be available to assist 
with distance estimation. They are 
useful in training observers to estimate 
distances visually, but are generally not 
useful in measuring distances to 
animals directly. During darkness, 
NVDswill be available (ITT F500 Series 
Generation 3 binocular-image intensifier 
or he gay if and when required. 

Os will collect the following data 
during their watch: 

(1) Marine mammals — species, 
number, age/size/gender, behavior, 
movement, distance and bearing from 
ship, en of closest approach; 

(2) Ship — location, heading, speed, 
seismic state, time, other ships; and 

(3) Environment — sea state, ice cover, 
visibility, glare. 

When mammals are detected within 
or about to enter the designated safety 
radius, the airgun(s) will be powered 
down (or shut down if necessary) 
immediately. The observer(s) will 
continue to maintain watch to 
determine when the animal(s) are 


outside the safety radius. Airgun 


operations will nat resume until the 
animal is outside the safety radius. The 
animal will be considered to have 
cleared the safety radius if it is visually 
observed to have left the safety radius, 
or if it has not been seen within the 
radius for 15 minutes (beluga whales 
and seals) or 30 minutes (gray, 
bowhead, and killer whales). 


All observations and airgun shut 
downs will be recorded in a 
standardized format. Data will be 
entered into a custom database using a 
notebook computer. The accuracy of the 
data entry will be verified by 
computerized validity data checks as 
the data are entered and by subsequent 
manual checking of the database. These 
procedures will allow initial summaries 
of data to be prepared during and 
shortly after the field program, and will 
facilitate transfer of the data to 
statistical, graphical, or other programs 
for further processing and archiving. 

Results from the vessel-based 
observations will provide: 


(1) The basis for real-time mitigation 
(airgun shut-down and power-down) 


(2) Information needed to estimate the 
number of marine mammals potentially 
taken by harassment, which must be 
reported to NMFS 


(3) Data on the occurrence, 
distribution, and activities of marine 
mammals in the area where the seismic 
study is conducted. 


(4) Information to compare the 
distance and distribution of marine 
mammals relative to the source vessel at 
times with and without seismic activity. 


(5) Data on the behavior and 
movement patterns of marine mammals 
seen at times with and without seismic 
activity. 

Reporting 


A report will be submitted to NMFS 
within 90 days after the end of the 
project. The report will describe the 
operations that were conducted and the 
marine niammals that were detected 
near the operations. The report will be. 
submitted to NMFS, providing full 
documentation of methods, results, and 
interpretation pertaining to all 
monitoring. The 90—day report will 
summarize the dates and locations of 
seismic operations, and all marine 
mammal sightings (dates, times, 
locations, activities, associated seismic 
survey activities), ship data, and 


environmental data. The report will also. 


include estimates of the amount and 


* nature of potential exposure of marine 


mammals to seismic sound levels above 
the Level B Harassment threshold. 


Additional Comprehensive Monitoring 
Plan 


.On April 19-20, 2006, NMFS held a 
scientific peer-review meeting in 
Anchorage, AK to discuss appropriate _ 
mitigation and monitoring measures for 


Arctic Ocean seismic activities in 2006. 


The workshop participants 
recommended several monitoring 


- measures to increase our knowledge of 


marine mammal distribution and 
abundance in the Chukchi Sea. These 
included use of passive acoustics, either 
towed from a vessel or set out in a series 
of arrays along the Chukchi Sea coast. 


‘As of the publication date of this notice, 


Conoco is studying these 
recommendations and will inform 
NMFS prior to the close of the comment 
period on this document. 


Additional Mitigation and Monitoring 
Measures Required by NMFS 


The 2006 MMS PEA, which is still 
open for public comment, contains 
multiple alternatives with several 
different mitigation and monitoring © 
measures beyond those proposed by 
Conoco in their IHA application, such 
as more effective monitoring methods 
and expanded power-down and shut- — 
down zones for bowhead and gray 
whales during certain periods of time. 
NMFS’ final IHA may include some 
portion and combination of those 
additional mitigation and monitoring 
measures. 


Endangered Species Act 


Under section 7 of the ESA, the MMS 
has begun consultation on the proposed 
seismic survey activities in the Beaufort 
and Chukchi seas during 2006. NMFS 
will also consult on the issuance of the 
IHA under section 101(a)(5)(D) of the 
MMPA to Conoco for this activity. 
Consultation will be concluded prior to 
a determination on the issuance of an 
THA. 


National Environmental Policy Act 
(NEPA) 


The MMS has prepared a Draft PEA 
for the 2006 Arctic Outer Continental 
Shelf (OCS) Seismic Surveys. NMFS is 
a cooperating agency in the preparation 
of the Draft PEA. NMFS is reviewing 
this PEA and will either adopt it or 
prepare its own NEPA document before 
making a determination on the issuance 
of Arctic Ocean OCS seismic surveys in 
2006. A copy of the MMS Draft PEA for 
this activity is available upon request 
and is available online (see ADDRESSES). 
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Preliminary Conclusions 
Summary 


Based on the information provided in 
Conoco’s application and the MMS 
PEA, NMFS has preliminarily 
determined that the impact of Conoco 
conducting seismic surveys in the 
northeastern Chukchi Sea in 2006 will 
have a negligible impact on marine 
mammals and that there will not be any 
unmitigable adverse impacts to 
subsistence communities, provided the 
mitigation measures required under the 
authorization are implemented and a 
CAA is implemented. 


Potential Impacts on Marine Mammals 


NMFS has preliminarily determined 
that the relatively short-term impact of 
conducting seismic surveys in the U.S. 
Chukchi Sea may result, at worst, in a 
temporary modification in behavior by 
certain species of marine mammals and/ 
or low-level physiological effects (Level 
B Harassment). While behavioral and 
avoidance reactions may be made by’ 
these species in response to the 
resultant noise, this behavioral change 
is expected to have a negligible impact 
on the affected species and stocks of 
marine mammals. 

While the number of potential 
incidental harassment takes will depend 
- on the distribution and abundance of 

marine mammals (which vary annually 
due to variable ice conditions and other 
factors) in the area of seismic 
operations, the number of potential 
harassment takings is estimated to be 
relatively small in light of the 
population size (see Table 1). 

In addition, no take by death and/or 
serious injury is anticipated, and the 
potential for temporary or permanent 
hearing impairment will be avoided 
through the incorporation of the 
proposed mitigation measures described 
in this document. This preliminary 
determination is supported by (1) the 
likelihood that, given sufficient notice © 
through slow ship speed and ramp-up of 
the seismic array, marine mammals are 
expected to move away from a noise 
source that it is annoying prior to its 
becoming potentially injurious; (2) 
recent research that indicates that TTS 
is unlikely (at least in delphinids) until 
levels.closer to 200-205 dB re 1 microPa 
are reached rather than 180 dB re 1 
microPa; (3) the fact that the 200-205 
dB isopleth (see number 2 above) would 
be very close to the vessel; and (4) the 
likelihood that marine mammal 
detection ability by trained observers is 
close to 100 percent during daytime and 
remains high at night out to the distance 

’ from the seismic vessel that corresponds 
_to the 205 dB isopleth. 


Finally, no known rookeries, mating 
grounds, areas of concentrated feeding, 
or other areas of special significance for 
marine mammals are known to occur 
within or near the planned areas of 
operations during the season of 
operations. 


Potential Impacts on Subsistence Uses 
of Marine Mammals 


Preliminarily, NMFS believes that the 
proposed seismic activity by Conoco in 
the northern Chukchi Sea in 2006, in 
combination with other seismic and oil 
and gas programs in these areas, will not 
have an unmitigable adverse impact on 
the subsistence uses of bowhead whales 
and other marine mammals. This 
preliminary determination is supported ~ 
by the following: (1) Seismic activities 
in the Chukchi Sea will not begin until 
after July 10 by which time the spring 
bowhead hunt is expected to have 
ended; (2) the fall bowhead whale hunt 
in the Beaufort Sea will be governed by 
a CAA between Conoco and the AEWC 
and village whaling captains, which 
includes conditions that will 
significantly reduce impacts on 
subsistence hunters; (4) while it is 
possible, but unlikely, that accessibility 
to belugas during the spring subsistence 
beluga hunt could be impaired by the 
survey, very little of the proposed 
survey is within 25 km (15.5 mi) of the 
Chukchi coast, meaning the vessel will 
usually be well offshore away from 
areas where seismic surveys would 
influence beluga hunting by 
communities; and (5) because seals 
(ringed, spotted, bearded) are hunted in 
nearshore waters and the seismic survey 
will remain offshore of the coastal and 
nearshore areas of these seals, it should 
not conflict with harvest activities. 


Proposed Authorization 


As a result of these preliminary 
determinations, NMFS proposes to issue 
an IHA to Conoco for conducting a 
seismic survey in the northern Chukchi 
Sea in 2006, provided the previously 
mentioned mitigation, monitoring, and 
reporting requirements are incorporated. 

Dated: May 8, 2006. 

Donna Wieting, 

Deputy Director, Office of Protected 
Resources, National Marine Fisheries Service. 
[FR Doc. 06-4434 Filed 5—9—06; 1:01 pm] 
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National Oceanic and Atmospheric 
Administration 


[I.D. 0317048] 


Taking and Importing Marine 
Mammals; Taking Marine Mammals 
incidental to Conducting Air-to-Surface 
Gunnery Missions in the Gulf of 
Mexico 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of issuance of an 
incidental harassment authorization. 


SUMMARY: In accordance with provisions 
of the Marine Mammal Protection Act 
(MMPA) as amended, notification is 
hereby given that an Incidental 
Harassment Authorization (IHA) to take 
marine mammals, by harassment, 
incidental to conducting air-to-surface 
(A-S) gunnery missions in the Gulf of 
Mexico (GOM) has been issued to Eglin 
Air Force Base (Eglin AFB) for a period 
of 1 year. 

DATES: Effective from May 3, 2006, 
through May 2, 2007. 

ADDRESSES: The authorization and 
application containing a list of the 
references used in this document may 
be obtained by writing to Steve 
Leathery, Chief, Permits, Conservation 
and Education Division, Office of 
Protected Resources, National Marine 
Fisheries Service, 1315 East-West 
Highway, Siiver Spring, MD 20910- 
3226 or by telephoning the contact 
listed here (see FOR FURTHER 
INFORMATION CONTACT). The application 
and the Final Programmatic 
Environmental Assessment (Final PEA) 
is also available at: http:// 
www.nmfs.noaa.gov/pr/permits/ 
incidental.htm. A paper copy of the 
Final PEA is available by writing to the 
Department of the Air Force, AAC/ 
EMSN, Natural Resources Branch, 501 
DeLeon St., Suite 101, Eglin AFB, FL 
32542-5133. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth R. Hollingshead, NMFS, 301- 
713-2289, ext 128. 


SUPPLEMENTARY INFORMATION: 
Background 


Sections 101(a)(5)(A) and 101(a)(5)(D) 
of the Marine Mammal Protection Act 
(16 U.S.C. 1361 et seq.)(MMPA) direct 
the Secretary of Commerce (Secretary) 
to allow, upon request, the incidental, 
but not intentional taking of marine 
mammals by U.S. citizens who engage 
in a specified activity (other than 
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commercial fishing) within a specified 
geographical region if certain findings 
are made and regulations are issued or, 
if the taking is limited.to harassment, a 
notice of a proposed authorization is 
provided to the public for review. 

Permission may be granted if NMFS 
finds that the taking,will have a 
negligible impact on the species or 
stock(s) and will not have an 
unmitigable adverse impact on the 
availability of the species or stock(s) for 
subsistence uses, and if the permissible 
methods of taking and requirements 
pertaining to the monitoring and 
reporting of such takings are set forth. 
NMFS has defined “negligible impact” 
m 50 CFR 216.103 as ”...an impact 
resulting from the specified activity that 
cannot be reasonably expected to, and is 
not reasonably likely to, adversely affect 
the species or stock through effects on > 
annual rates of recruitment or survival.” 

Subsection 101(a)(5)(D) of the MMPA 
established an expedited process by 
which citizens of the United States can 
apply for an authorization to 
incidentally take small numbers of 
marine mammals by harassment. The 
MMPA definition of “harassment” for 
“military readiness activities” is: 

(i) any act that injures or has the significant 
potential to injure a marine mammal or 
marine mammal stock in the wild [Level A - 
harassment]; or (ii) any act that disturbs or 
is likely to disturb a marine mammal or 
marine mammal stock in the wild by causing 
disruption of natural behavioral patterns, 
including, but not limited to, migration, 
surfacing, nursing, breeding, feeding, or 
sheltering, to a point where such behavioral 
patterns are abandoned or significantly 
altered [Level B harassment]. 


Summary of Request 

On February 13, 2003, Eglin AFB 

petitioned NMFS for an authorization 
under section 101(a)(5) of the MMPA for 
the taking, by harassment, of marine 
mammals incidental to programmatic 
mission activities within the Eglin Gulf 
Test and Training Range (EGTTR). The 
EGTTR is described as the airspace over 
the Gulf of Mexico that is controlled by 
Eglin AFB; this area is also sometimes 
referred to as the “Eglin Water Range.” 
A decision was made by NMFS to 
process an IHA under section 
101(a)(5)(D) for the first year because an 
THA can be issued more quickly, 
allowing MMPA coverage for Eglin AFB 
to be followed by rulemaking under 
section 101(a)(5)(A) of the MMPA for a 
5—year period. 

The A-S gunnery test and training 
activities currently comprise the 
majority of Eglin’s missions that deploy 
ordnance into the GOM and have been 
determined through a review under the 
National Environmental Policy Act 


(NEPA) to be the only activity to impact 
marine mammals (Eglin AFB, 2002). 
The effects of other components of the 
mission activities, including supersonic 
and subsonic noise from aircraft, 
occasional fuel releases, debris, the 
release of chemicals into the water from 
chaff, flares, drones, and missiles, and 
direct physical impacts (discussed later 
in this document) were determined not 
to impact marine mammals (Eglin AFB, 
2002). 

Description of Activities 

A-S gunnery missions, a “military 
readiness activity,” involve surface 
impacts of projectiles and small 
underwater detonations with the 
potential to affect cetaceans that may 
potentially occur within the EGTTR. 
These missions typically involve the use 
of 25—mm (0.98 in), 40—mm (1.57 in), 
and 105—mm (4.13 in) gunnery rounds 
containing, 0.0662 Ib (1.1 oz 30 g), 0.865 
(13.8 oz, 392 g), and 4.7 lbs (2.1 kg) of 
explosive, respectively. Live rounds 
must be used to produce a visible 
surface splash that must be used to 
“score” the round; the impact of inert 
rounds on the sea surface would not be 
detected. The Air Force has developed 
a 105-mm training round (TR) that 
contains less than 10 percent of the 
amount of explosive material (0.35 lb; 
0.16 kg) as compared to the “Full-Up” 
(FU) 105—mm (4.13 in) round. The TR 
was developed as one method to 
mitigate effects on marine life during 
night-time A/S gunnery exercises when 
visibility at the water surface would be 
poor. However, the TR cannot be used 
in daytime since the amount of 
explosive material is insufficient to be 
detected from the aircraft. 

Water ranges within the EGTTR that 
are typically used for the gunnery 
operations are located in the GOM 
offshore from the Florida Panhandle 
(areas W—151A, W—151B, W-151C, and 
W-151D as shown in Figure 1.in Eglin’s 
application). Data indicates that W- 
151A was the most frequently used 
water range due to its proximity to 
Hurlburt Field, but activities may occur 
anywhere within the EGTTR. 

e AC-130 gunship aircraft 
normally transit from Hurlburt Field, FL 
to the water range at a minimum of 
4,000 ft (1.2 km) above surface level. 
The AC-—130 conducts at least two 
complete orbits at a minimum safe 
airspeed around a prospective target 
area at a maximum altitude of 1,500 ft 
(457 m), with an NMFS recommended 
altitude of 1,000 ft (305 m), spiraling in 
an upward formation to an operational 
altitude of approximately 4,500 to 
10,000 ft (1372-3048 m). Ascent occurs 
over a 10—15 minute period. Eglin notes 


that the search area for these orbits 
ensures that no vessels or protected 
species are within an area of 5—nm (9.3 
km) of the target. The AC—130 continues 
orbiting the selected target point as it 
climbs to the mission-testing altitude. 
During the low altitude orbits and the 
climb to testing altitude, aircraft crew 
visually scan the sea surface within the 
aircraft’s orbit circle for the presence of ~ 
marine vessels and protected species. 
Primary responsibility for the surface 
scan is on the flight crew in the cockpit 
and personnel stationed in the tail 
observer bubble and starboard viewing 
window. The AC-130’s optical and 
electronic sensors will also be employed 
for target clearance. If any marine 
mammals are detected within the AC— 
130’s orbit circle, either during initial 
clearance or after commencement of live 
firing, the aircraft will relocate to 
another target area and repeat the 
clearance procedures. A typical distance 
from the coast for this activity is at least 
15 mi (24 km). 

When offshore, the crews can scan a 
5—nm (9.3—km) radius around the 
potential impact area to ensure it is 
clear of surface craft, marine mammals, 
and sea turtles. Scanning is 
accomplished using radar, all-light 
television (TV), infrared sensors (IR), 
and visual means. An alternative area 
would be selected if any cetaceans or 
vessels were detected within a 5—nm 
(9.3 km) search area. Once the scan is 
completed, Mk-25 flares are dropped 
and the firing sequence is initiated. 

A typical gunship mission lasts 
approximately 5 hours without refueling 
and 6 hours when air-to-air refueling is 
accomplished. A typical mission 
includes: (1) 30 minutes for take off and 
to perform airborne sensor alignment, 
align electro-optical sensors (IR and TV) 
to heads-up display; (2) 1.5 to 2 hours 
of dry fire (no ordnance expended), and 
includes transition time; (3) 1.5 to 2 
hours of live fire, and includes clearing 
the area and transiting to and from the 
range (actual firing activities typically 
do not exceed 30 minutes); (4) 1 hour 
air-to-air refueling, if and when 
performed; and (5) 30 minutes of 
transition work (take-offs, approaches, 
and landings-pattern work). 

The guns are fired during the live-fire 
phase of the mission. The actual firing 
can last from 30 minutes to 1.5 hours 


_ but is typically completed in 30 


minutes. The number and type of A-S 
gunnery munitions deployed during a 
mission varies with each type of 
mission flown. In addition to the 25-, 
40-, and 105—mm rounds, marking 
flares are also deployed as targets. All 
guns are fired at a specific target in the 
water, usually an Mk—25 flare, starting 
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with the lowest caliber ordnance or 
action with the least impact and 
proceeding to greater caliber sizes. To 
establish the test target area, two Mk—25 
flares are deployed into the center of the 
5—nm (9.3-km) radius cleared area 
(visually clear of aircraft, ships, and 
surface marine species) on the water’s 
surface. The flare’s burn time normally 
lasts 10 to 20 minutes but could be 
much less if actually hit with one of the 
ordnance projectiles; however, some 
flares have burned as long as 40 
minutes. Live fires are a continuous 
event with pauses during the firing 
usually well under a minute and rarely 
from 2 to 5 minutes. Firing pauses 
would only exceed 10 minutes if surface 
boat traffic or marine protected species 
caused the mission to relocate; if 
aircraft, gun, or targeting system 
problems existed; or if more flares 
needed to be deployed. The Eglin Safety 


Office has described the gunnefy :: 
missions as having 
containment with a 99—percent 
confidence level within a 5—m (16.4—ft) 


area around the established flare target 
test area. 


Live-fire Event: Phase I: 10 minutes 


The 25—mm (0.98-in) round is fired 
first. The 25—mm firing event in a 


typical mission includes approximately 
500 to 1000 rounds. These rounds are 
first in short bursts. These bursts last 
approximately 2-3 seconds with 
approximately 100 rounds per burst. 
Based on the very tight target area and 
extremely small miss distarice, these 
bursts of rounds all enter the water 
within a 5—m (16.4—ft) area. Therefore, 
when calculations of the marine 
mammal Zone of Impact (ZOI) and take 
estimates are made later in this 
document for the 25—mm rounds, 
calculations will be based on the total 
number of rounds fired per year divided 
by 100. 


Live-fire Event: Phase II: 10 minutes 


The 40—mm (1.57 in) round is fired 
second. The 40—mm firing event of a 
typical mission includes approximately 
10 seconds with approximately 20 
rounds per burst. Based on the very 
tight target area and extremely small 
miss distance, these bursts of rounds all 
enter the water within a 5—m (16.4 ft) 
area. Therefore, when calculations of 
the marine mammal ZOI and take 
estimates are made later in this 
document for the 40—mm rounds, 
calculations will be based on the total 
number of rounds fired per year divided 
by 20. 


Live-fire Event: Phase III: 10 minutes 


The 105—mm round is fired last. The 
105—mm firing event of a typical 
mission includes approximately 20 
rounds. These rounds are not fired in 
bursts, but as single shots. The 105—mm 
firing event lasts approximately 5 
minutes with approximately two rounds 
per minute. Due to the single firing 
event of the 105—mm round, the peak 
pressure of each single 105-mm round 
is measured at a given distance (90 m 
(295 ft)) for the 105mm TR and 216m 
(709 ft) for the 105mm FU). 

As described in Eglin’s application, 
gunnery, testing in this request includes 


- historical baseline yearly amounts in 


addition to proposed nighttime gunnery 
missions. Daytime gunnery testing uses 
the 105—mm FU round and nighttime 
gunnery training is proposed using the 
105—mm TR. The number of 105—mm 
rounds including nighttime operations 
would amount to 1,742. As shown in 
detail in Tables 1 and 2, Eglin proposes 
to conduct a total of 28 daytime 


- missions .and 263 nighttime missions 


annually, expending 3,832 rounds in 
daytime and 30,802 rounds nighttime 
(242 105—mm FU and 1,500 rounds 
would be the 105—mm TR). 


BILLING CODE 3510-22-P 
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Table 1. Summary of Daytime Gunnery Testing Operations in the EGTTR 


Number of 
Missions 


Number of 
Events 
18 
1 


Baseline Quantity o 
Condition Expendables i 


LIVE 128 
LIVE 1,275 


LIVE 


LIVE 
LIVE 


LIVE 


LIVE 
LIVE 


LIVE 


LIVE 
LIVE 


LIVE 


LIVE 
LIVE 


LIVE 


Test Area 
W-151A 


Expendable 
105 mm HE 
25 mm HE! 
40 mm HEI 


105 mm HE 
25 mm HEI 


40 mm HEI 


105 mm HE 
25 mm HEI 


40 mm HEI 


105 mm HE 
25 mm HEI 


mm HEI 


105 mm HE 
25 mm HEI 


40 mm HEI 


Category 
GUN 


W-151B_ 


[w-151C 


W-151D 


[W-151S 


Table 2. Summary of Nighttime Gunnery Training Operations in the EGTTR 


Test Area 


Category 


_ Expendable 


Condition 


Alt. 3 
Quantity 


Number of 
Missions 


Number of 
Events 


W-151A 


GUN 


105 mm TR 


LIVE 


902 


25 mm HEI 


LIVE 


7,864 


40 mm HEI 


LIVE 


9,311 


105 mm TR 


LIVE 


255 


25 mm HEI 


LIVE 


1,452 


40 mm HEI 


LIVE 


3,023 


105 mm TR 


LIVE 


197 


25 mm HEI 


LIVE 


2,301 


40 mm HEI 


LIVE 


2,302 


W-151D 


105 mm TR 


LIVE 


133 


25 mm HEI 


LIVE 


40 mm HEI 


LIVE 


1,583 


105 mm TR 


LIVE 


13 


25 mm HEI 


LIVE 


54 


40 mm HEI 


LIVE 


TOTAL 


| 
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Comments and Responses 


A notice of receipt of Eglin’s 
application for an incidental take 
authorized under section 101(a)5)(A) of 
the MMPA and request for 30-day 
public comment on both that 
application and the proposed IHA was 
published on January 23, 2006 (71 FR 
3474). During the 30—day public 
comment period, NMFS received 
comments from the Marine Mammal 
Commission (the Commission) and 
three members of the public. 

Comment 1: Comments expressed 
concern that marine life in the Gulf is 
already stressed due to pollution and 
other anthropogenic sources. These 
commenters recommended the IHA be 
denied. 

Response: Section 101(a)(5) of the 
MMPA requires the Secretary to issue 
incidental harassment authorizations 
provided, among other things, a 
determination has been made that the 
taking by the activity will not have more 
than a negligible impact on the affected 
species or stock of marine mammals. As 
these determinations have been made 
here (see later in this document), 
issuance of the IHA is warranted. 

Also, it should be recognized that A- 
S gunnery exercises will impact an area 
less than 500 m (1640 ft) in diameter 
when using the 105—mm (FU) round, 
the largest charge. Impacts at this 
distance will be limited to Level B 
(behavioral) harassment. This is an 
extremely small area of the northern 
Gulf of Mexico and is, therefore, 
unlikely to result in long-term 
cumulative impacts as noted in Eglin’s 


PEA. 


Comment 2: The Commission believes 
that the statutory change to the 
definition of harassment in the MMPA 
resulting from implementation of Public 
Law 108-136, the National Defense 
Authorization Act for Fiscal Year 2004 
cannot be ignored. The Commission 
recommends that NMFS analyze the 
request for incidental harassment 
authorization and the incidental take ~ 
regulations being contemplated in light 
of the more recent applicable definition 
of harassment. 

Response: The preamble to the notice 
of proposed authorization and this 
document cite the definition of 
harassment for military readiness 
activities. An authorization under 


section 101(a)(5) of the MMPA is 
warranted because some animals may be 
‘harassed either by incurring a temporary 
elevation in hearing sensitivity or 
through a behavioral change if the 
mitigation and monitoring overlooks an 
animal. This is especially true for night- 
time exercises, where visual detection 
ability will be poor. 

Comment 3: The Commission remains 
concerned that the proposed monitoring 
and mitigation measures, particularly 
during night-time activities, will not be 
sufficient to ensure that marine 
mammals are not being taken in 
unanticipated ways or numbers. NMFS 
should provide its assessment of the 
likelihood of detecting marine mammals 
at or below the surface within zones of 
potential impacts, particularly when 
operations are occurring at night or - 
under foggy conditions. 

Response: As a preliminary matter, 
NMFS does not believe marine 
mammals below the water surface are 
likely to incur more than Level B 
harassment because marine mammals 
should be detectable by means other 
than visual; rounds contain either no or 
relatively small amounts of explosive 
(therefore, very small Level A 
harassment impact zones (see Table 11 
later in this document);-and, 
detonations at the water surface vent 
most of their energy into the air, not into 
the water column. However, we 
recognize this activity could potentially 
injure or kill marine mammals and sea 
turtles at the surface by falling debris, 
projectiles, small arms and live-fire 
gunnery operations (if not sighted and 
firing discontinued). Therefore, 
mitigation and monitoring needs to be 
effective for detecting animals at the 
water surface. Table 3 lists the general 
likelihood of detection of the marine 
mammal species under consideration. 
The-categories of high, moderate, and 
low are relative in terms of the varying 
attributes among the species, and it is 
acknowledged that observation of any 

species is more difficult at night or in 
unfavorable weather conditions. 
However, because the zone for Level A 
impacts is small (see Table 11 later in 
this document), marine mammals not at 
the water surface are unlikely to incur 
more than Level B harassment. 
During night-time operations, when 
visual detection will be poor, all-light 


TV and IR sensors will be used to 
survey for marine mammals during the 
AC-—130’s ascending orbits and during 
live-fire events. It is possible, though 
not well documented, that surfaced 
cetaceans can be detected by IR sensors 
due to the heat radiating from the 
animals’ bodies (particularly dorsal 
fins), especially those species that are 
large or which tend to occur in large 
groups. Moreover, the zone for marine 
mammal Level A harassment impacts is 
small. Therefore, while the Air Force 
cannot visually detect marine mammals 
at night, the use of other 
instrumentation (particularly IR sensors 
for detecting cetaceans), combined with 
the small Level A Harassment zones, 
low species abundance, and use of the 
105—mm TR, is expected to*prevent 
marine mammal and sea turtle 
mortality. 


Comment 4: In regard to monitoring, 
the Commission believes NMFS and 
Eglin have not provided; but should 
provide, information concerning the 
time it takes the AC-130 flying at 
“minimum safe speed” to accomplish 
two orbits and how that time compares 
with the dive times of various marine 
mammal species. Additional 
information on which species can be 
detected at which altitudes particularly 
when operations are occurring at night 
or in fog is needed because most of the 
exercises will be at night. 


Response: Aircrews will initiate the 
pre-mission clearance procedures at an 
altitude no higher than 1,500 ft (457 
m)(via two orbits), and spiral up to the. 
operational altitude of approximately 
4,500 to 10,000 ft (1372 to 3048 m). 
Based on consultation with air crew 
personnel, the two-orbit ascent will 
occur over a 10- to 15—minute time 
frame, depending upon the terminal 
altitude. 


General maximum dive times, as well 
as likelihood of detection and likelihood 
of occurrence in training areas, for all 16 
marine mammal species authorized 
under the IHA are listed in Table 3. The 
AC-130 ascent time reasonably spans 
the dive time of 10 of these species. Of 
the remaining species, none are 
considered to have a high likelihood of 
occurring in potential mission areas. 
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Comment 5: The Commission believes 
that NMFS needs to explain more 
clearly its determinations with respect 
to the dual criteria being used to 
establish the proposed zones. 
Specifically, NMFS should clarify why 
the proposed zone of impact for 
behavioral disruption (22.1 m (72.5 ft)) 
based on a 176—dB (SEL) threshold) is 
considerably smaller than the zone of 
impact for TTS using the 23—psi criteria 
(216 m (709 ft)). Under these criteria, 
using 105—mm “full up” ordnance, 
NMFS has determined that up to 217 
marine mammals could experience TTS, 
whereas only 25 marine mammals could 
experience behavioral disturbance 
(without TTS). The Commissionmotes 
that, as recognized under the other 
aspect of the dual criteria for TTS (182 
dB), one would generally expect the 
threshold for behavioral modification to 
be lower than that causing TTS. Thus, 
it-is not clear why an alternate, more 
conservative criterion, is not also being 
proposed for behavioral modification. 
NMFS should explain this apparent 
contradiction. 


Response: NMFS adopted a dual 
criterion for TTS Level B harassment 
during rulemakings for the Navy ship- 
shock trials. NMFS has not adopted a 
dual criterion for non-TTS behavioral 
responses by marine mammals. A TTS 
pressure criterion was added during the 
shock trial rulemaking (see 87 FR 22450, 
May 4, 2001) to provide a more 
conservative zone for calculating 
potential TTS exposures when the 
explosive or the animal approaches the 
sea surface (for which cases the 
explosive energy is reduced but the 
peak pressure is not). Originally 
established at 12 psi for large charges _. 
(such as in the 10,000 lb (4536 kg) shock 
trials), empirical research now supports 
a pressure metric of 23 psi, as explained 
previously (see 70 FR 48675, August 19, 
2005). The 23—psi metric for onset TTS 
has been adopted by NMFS for this 
action. Explanation is provided 
elsewhere in this document (as in the 
proposed IHA notice) on NMFS’ 
incorporation of 176 dB (SEL) for 
calculating behavioral responses below 
TTS. Therefore, while NMFS agrees 
with the Commission that one would 
generally expect the threshold for 
behavioral modification to be lower 
than that causing TTS, due to a lack of 
empirical information and data, a dual 
criteria for Level B behavioral 
harassment cannot be developed, and 
any number chosen by NMFS at this 
time, would be arbitrary. NMFS plans to 
investigate this situation during the 
development of a proposed rule on this 

_action and will provide the Commission 


and the public additional information at 
that time. 

Comment 6: The Commission notes 
that NMFS plans to require that, if any 
marine mammal or sea turtle is observed 
or otherwise detected prior to testing, or 
if any marine mammal or sea turtle is 

- injured or killed during live fire, a 
report must be made to NMFS by the 
following business day. The 
Commission recommends that,in 
addition to requiring that such incidents 
be reported, NMFS require that 
operations be suspended immediately if 
a dead or seriously injured marine 
mammal is found in the vicinity of the 
operations and the death or injury could 
have occurred incidental to the gunnery 
activities. Any such suspension should 
remain in place until NMFS has (1) 
reviewed the situation and determined 
that further mortalities or serious 
injuries are unlikely to occur or (2) 
issued regulations authorizing such 
takes under section 101(a)(5)(A) of the 
Act. 

Response: As noted in previous 
Federal Register notices, activity 
suspension is a standard condition on 
all IHAs whenever it appears an 
unauthorized taking may have occurred. 

. Comment 7: The Commission notes 
that of the 29 species of marine 
mammals documented to occur within 
the Gulf of Mexico, Eglin AFB is 
requesting authority to take 21 species 
incidental to the proposed activities. It 
is not readily apparent why at least 
some of the other species that are 
known to occur in the Gulf might not 
also be taken. These species include the 
endangered right, humpback, fin, sei, 
and blue whales. Although some of 
these species may be rarely sighted, they 
are known to occur in or near the Eglin 
Gulf Test and Training Range. As such, 
NMFS and/or Eglin AFB should either 
amend the application to include these 
other species in the authorization or 
provide additional explanation as why 
these species are being excluded. 

Response: There are several reasons 

for not including these cetacean species 
in Eglin AFB’s authorized list of species 
for taking by Level B harassment: (1) 
Most A-S gunnery exercises take place 
on shelf waters, which large cetaceans 
do not inhabit; (2) the northern right 
whale, which is more coastal, is 
extremely rare in the northern Gulf; (3) 
the rarity of ESA-listed species makes 
them unlikely to be affected even 
without mitigation and monitoring, as 
shown in Tables 4, 5, 6 and 7; and (4) 
the relatively shallow water on the 
continental shelf and large size make 
these species readily detectable by 
visual and electronic detection from the 

AC-130 aircraft. This finding is 


consistent with the finding by NMFS’ 
‘Southeast Region’s October 20, 2004 
Biological Opinion. 

Comment 8: The Commission also 
reiterates its view that an across-the- 
board definition of TTS as constituting 
no more than level B harassment 
inappropriately dismisses possible 
injury and biologically significant 
behavioral effects to the affected 
animals that may occur if an animal’s 
hearing is compromised, even 
temporarily. 

Response: NMFS has provided: 
detailed response to the scientific basis 
for considering TTS to be Level B 
harassment and not Level A harassment 
(injury). Reviewers are encouraged to 
read these documents for additional 
information (70 FR 48675, August 19, 
2005; 66 FR 22450, May 4, 2001). 
However, since TTS is considered Level 
B harassment, and significant behavioral 
effects that result from TTS are also 
considered Level B harassment takes, 
the significant behavioral response is 
included in the incidental take 
calculations. In addition, unlike the 
cited previous actions, which were 
single detonations, A-S gunnery 
exercises result in multiple detonations. 
As a result, behavioral reactions to the 
noise itself are included in the take : 
estimate calculations (as shown in Table 
12 later in this document). 


Description of Marine Mammals 
Affected by the Activity 


There are 29 species of marine - 
mammals documented as occurring in 
Federal waters of the GOM. General 
information on these species can be 
found in Wursig et al. (2000) and in the 
NMFS Stock Assessment Reports 
(Waring et al., 2004). This latter 
document is available at: http:// 
www.nefsc.noaa.gov/nefsc/publications/ 
tm/tm182/ 

Of these 29 species of marine 
mammals, approximately 21 may be 
found within the EGTTR. These species 
are the Bryde’s whale, sperm whale, 
dwarf sperm whale, pygmy sperm 
whale, Atlantic bottlenose dolphin, 
Atlantic spotted dolphin, pan-tropical 
spotted dolphin, Blainville’s beaked 
whale, Cuvier’s beaked whale, Gervais’ 
beaked whale, Clymene dolphin, 
spinner dolphin, striped dolphin, killer 
whale, false killer whale, pygmy killer 
whales, Risso’s dolphin, Fraser’s 
dolphin, melon-headed whale, rough- 

toothed dolphin, and pilot whale. 
Supplementary information on those 
species that may be impacted by the A/ 
S gunnery exercises are discussed in the 
Eglin application (Eglin AFB, 2003) and 
the Eglin’s Final PEA. 
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Potential Impacts to Marine Mammals 


A/S gunnery operations may 
potentially impact marine mammals at » 
the water surface. Marine mammals 
could potentially be harassed, injured or 
killed by exploding and non-exploding 
projectiles, and falling debris (Eglin, 
2002 (Final PEA)). However, based on 
analyses provided in the Eglin Final 
PEA and in Eglin’s Supplemental 
Information Request (2003)), NMFS 
concurs with Eglin that gunnery 
exercises are not likely to result in any 
injury or mortality to marine mammals. 

Explosive criteria and thresholds for 
assessing impacts of explosions on 
marine mammals were discussed by 
NMFS in detail in its issuance of an IHA 
for Eglin’s Precision Strike Weapon 


the surface could potentially be injured 
or killed by projectiles and falling debris 
if not sighted and firing discontinued. 
Small arms gunnery operations may 
offer a worst case scenario for evaluating 
DPI of EGGTR operations, mainly due to 
the comparatively large number of 
rounds expended. Some contain small 
amounts of explosives, but the majority 
do not. The assumptions made by Eglin 
for DPI calculations can be found in 
Eglin’s Final PEA under Alternative 1 
for this action. Approximately 606 
small-arms gunnery firing events 
comprise the estimated level of - 
potential DPI events, as shown in Table 
4. 


DPI impacts are anticipated to affect 
only marine species at or very near the 


mitigation measures that Eglin will 
employ under this action would reduce 
even these low levels. 


In addition to small arms, Eglin 
calculated the potential for other non- 
explosive items (inert bombs, missiles, 
and drones) to impact marine mammals 
and sea turtles. The number of annual 
events expected are 551 bombs, 1183 
missiles, and 99 drones (Table 6). As 
shown in Eglin’s Final PEA and Table 
7 in this document, the potential for any 
DPI to marine mammals and sea turtles 
is extremely remote and can, therefore, 
be discounted. 


Table 4. Air-to-Surface Gunnery/ 
Smailf Arms Operations as Events 


testing activity (70 FR 48675, August 19, ocean surface. As a result, to calculate Activity Descri 
2005) and are not repeated here. Please —_ impacts, Eglin used corrected species _ tion of EGTA Percentage-| Number 
refer to that document for background _—_ densities (Table 4~23 in Eglin’s Final Events 
even. | PEA) to reflect the surface interval Small Arms .50 | 16.3% ........ 99. 
Estimation of Take and Impact is 10 Cal Ball Events 
Be percent of densities calculated for Small Arms 5.56 | 0.8% ss... 5. 
Direct Physical Impacts (DPI) distribution in the total water column. Linked Events 
Potential impacts resulting from air- |§ As shown in Table 5 of this document Small Arms 7.62 | 82.8% ........ 502. 
to-surface test operations include DPI (and correcting PEA Table 4—23), the mm Ball Events 
resulting from ordnance. DPI could impacts to marine mammals and sea Total Baseline | 100.0% ...... 606. 
result from inert bombs, gunnery turtles at the surface that could EGTTR  Air- 
ammunition, and shrapnel from live potentially be injured or killed by Abana 
missiles falling into the water. Marine projectiles and falling debris was py de 
mammals and sea turtles swimming at determined to be very low, and Events 
Table 5. Potential Small Arms DPI Impacts (Annual) to Marine Mammal Species. 
Adjusted Animals in | Years to Im- 
Species (#/ | Density (#/ | Impact Zone | impact Zone | pact 1 Ani- 
| (#) mal (#) 
Cetaceans 4.381 0.4381 | 0.047874 2.10E-02 
T&E Cetaceans 0.011 0.0011 0.047874 5.27e-05 18,989 
Sea Turtles 0.869 0.0869 0.047874 4.16E-03 


as Events 


Table 6. Non-Small Arms Operations 


Percentage 


30.1% 
Missiles 64.5% 1183 
Drones 5.4 % 99 


100.0% 


Table 7. Potential Non-Small Arms/Non-Gunnery DPI Impacts (annual) to Marine Species 


Adjusted Years to Im- 
; Density (#/ : Impact Zone Animals in Impact ; 
Species Density (#/ pact 1 Ani- 
Km?) Area’ (km2) Zone (#) imal (#) 
Cetaceans 4.381 0.4381 0.00688 0.003014128| 332 
T&E Cetaceans 0.011 0.0011 0.00688 0.000007568 132,135 
Sea Turtles 0.869 0.0869 0.00688 0.000597872 21,673\ 


Activit P 
tion of EGIT Number 
Events 
Ti aseline 
EGTTR Non- 
Small Arms 
Events 
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Similar to non-gunnery/non-small 
arms DPI impacts, DPI impacts from 
gunnery activities may also affect 
marine mammals and sea turtles in the 
surface zone. Again, DPI impacts are 
anticipated to affect only marine species 


at or near the ocean surface. 
Accordingly, the density estimates have. 
been adjusted to indicate surface 
animals only being potentially affected. 
Using the firing methodology explained 
earlier in this document, Tables 8 and 


9 demonstrate that the potential for any 
DPI from gunnery activities are 
extremely remote and can be 
discounted. 
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Table 8. Potential Daytime Gunnery DPI Impacts (annual) to Marine 
Cetaceans. is 


Animals in 


Impact. 
Zone (#) 


Species/ Adjusted 
shell Density 
size (#/km’) 


Impact Zone 
Area (km’) 


Cetacea 0.4381 -00007854 -000881198 
(25 mm) 


Cetacea 0.4381 


(40 mm) 


.00007854 -001770311 


Cetacea 0.4381 


(105mm) 


-00007854 - 008326827 


Table 9. Potential Nighttime Gunnery DPI Impacts (annual) 
Marine Cetaceans. 


Species/ 
shell 
size 


Density 


(#/km) 


Adjusted 
Density 
(#/km?) 


Impact Zone 
Area (km’) 


Agimals in 


Impact 
Zone (#) 


Cetacea 
(25 mm) 


0.4381 


-00007854 


- 004287972 


Cetacea 
(40 mm) 


0.4381" 


-00007854 


- 024873814 


Cetacea 
(105mm) 


0.4381 


-00007854 


-036507285 


Number Years 
Events Impact 
(#) 
Animal 
(#) 
LY 
Number Years 
of To 
Events Impact 
Animal 
(#) 
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Marine Mammal Take Estimates from 
Gunnery Activities 


Estimating the impacts to marine 
mammals from underwater detonations 
is difficult due to complexities of the 
physics of explosive sound under water 
and the limited understanding with 
respect to hearing in marine mammals. 
The assessments made in this document 
use, and improve upon, the criteria and 
thresholds for marine mammal impacis 
that were developed for the shock trials 
of the USS SEAWOLF submarine and 
the destroyer USS Winston S. Churchill 
(DDG-—81) (Navy, 1998; 2001). The 
criteria and thresholds used in those 
documents were adopted by NMFS for 
use in calculating incidental takes from 
explosives. Criteria for assessing 
impacts include: (1) Mortality, as 
determined by exposure to a certain 
level of positive impulse pressure 
(expressed as pounds per square inch 
per millisecond or psi-msec); (2) injury, 
both hearing-related and non-hearing 
related; and (3) harassment, as 
determined by a temporary loss of some 
hearing ability and behavioral reactions. 
Due to the small amounts of net 
explosive weight (NEW) for each of the 
rounds fired in the EGTTR and the 
mitigation measures, mortality resulting 
from sounds generated in the water 
column was determined to be highly 
unlikely and is not considered further. 

Permanent hearing loss is considered 
an injury and is termed permanent 
threshold shift (PTS). NMFS, therefore, 
categorizes PTS as Level A harassment. 
Temporary loss of hearing ability is 
termed a temporary threshold shift 
(TTS), meaning a temporary reduction 
of hearing sensitivity which abates 
following noise exposure. TTS is 
categorized as a Level B type of 
harassment and is considered non- 
injurious. NMFS recognizes dual criteria 
for TTS, one based on peak pressure and 
one based on the greatest 1/3 octave 
sound exposure level (SEL) or energy 
flux density level (EFDL), with the more 
conservative (i.e., larger) of the two 
criteria being selected for impacts 
analysis (note: SEL and EFDL are used 
interchangeably, but with incfeasing 
scientific preference for SEL). The peak 
pressure metric used in the shock trials 
to represent TTS was 12 pounds per 
square inch (psi) which, for the NEW 


used, resulted in a zone of possible 
Level B harassment approximately equal 
to that obtained by using a 182 decibel 
(dB) re 1 micro Pa2—s, total EFDL/SEL 
metric. The 12—psi metric is largely 
based on anatomical studies and 
extrapolations from terrestrial mammal 
data (see Ketten, 1995; Navy, 1999 
(Appendix E, Churchill FEIS; and 70 FR 
48675 (August 19, 2005)) for 
background information). However, the 
results of a more recent investigation 
involving marine mammals suggest that, 
for charges considerably smaller than 
those used in the Navy shock trials, the 
12-—psi metric is not an adequate 
predictor of the onset of TTS. 

Finneran et al. (2002) measured TTS 
in a bottlenose dolphin and a beluga 
whale exposed to single underwater 
impulses produced by a seismic water 
gun in San Diego Bay. The water gun 
was chosen over other seismic sources, 
such as air guns, because the impulses 
contain more energy at high frequencies 
where odontocete hearing thresholds are 
relatively low (i.e., more sensitive). 
Hearing thresholds were measured at 
0.4, 4, and 30 kilohertz (kHz). A 
relatively small and short-term level of 
masked TTS (MTTS)(7 dB at 0.4 kHz 
and 6 dB at 30 kHz) occurred in the 
beluga whale at a peak pressure of 160 
kilopascals (kPa), which is equivalent to 
23 psi, 226 dB re 1 micro Pa peak-peak 
pressure, and 186 dB re 1 microPa?—s. 
The maximum experimental peak 
pressure exposure of 207 kPa (30 psi, 
228 dB re 1 microPa peak-peak pressure, 
188 dB re 1 microPa?—s) did not cause 
any measurable masked TTS in the 
bottlenose dolphin. The results of these 
field experiments represent the most 
current science available for the 
relationship between peak pressure and 
TTS in marine mammals. It is also 
considered precautionary for this 
project since the bottlenose dolphin did 
not incur an MTTS at the higher level 
of 30 psi. Therefore, until additional 
information becomes available, 23 psi is 
considered an appropriate and 
conservative metric for predicting the 
onset of pressure-related TTS from 
small explosive charges. 

Documented behavioral reactions 
occur at noise levels below those 
considered to cause TTS in marine 
mammals (Finneran et al., 2002; 
Schlundt et al., 2000; Finneran and 


- Schlundt, 2004). In controlled 


experimental situations, behavioral 
effects are typically defined as 
alterations of trained behaviors. 
Behavioral effects in wild animals are 
more difficult to define but may include 
decreased ability to feed, communicate, 
migrate, or reproduce. Abandonment of 
an area due to repeated noise exposure 
is also considered a behavioral effect. 
Analyses in subsequent sections of this 
document refer to such behavioral 
effects as “‘sub-TTS Level B 
harassment.” Schlundt et al. (2000) 
exposed bottlenose dolphins and beluga 
whales to various pure-tone sound 
frequencies and intensities in order to 
measure underwater hearing thresholds. 
Masking is considered to have occurred 
because of ambient noise environment 
in which the experiments took place. 
Sound levels were progressively 
increased until behavioral alterations 
were noted (at which point the onset of 
TTS was presumed). It was found that 
decreasing the sound intensity by 4 to 

6 dB greatly decreased the occurrence of 
anomalous behaviors. The lowest sound 
pressure levels, over all frequencies, at 
which altered behaviors were observed, 
ranged from 178 to 193 dB re 1 micro 
Pa for the bottlenose dolphins and from . 
180 to 196 dB re 1 micro Pa for the 
beluga whales. Thus, it is reasonable to 
consider that sub-TTS (behavioral) 
effects occur at approximately 6 dB 
below the TTS-inducing sound level, or 
at approximately 176 dB in the greatest 
1/3 octave band EFDL/SEL. 


Table 10 summarizes the relevant 
thresholds (summarized from 
information in 70 FR 48675 (August 19, 
2005) and in this document), which are 
specified levels of noise that may result 
in injury, TTS or behavioral harassment 
to marine mammals. Mortality and 
injury thresholds are designed to be 
conservative by considering the impacts 
that would occur to the most sensitive 
life stage (e.g., a dolphin calf). Table 11 
provides the estimated ZOI radii for the 
EGTTR ordnance. 


At this time, there is no empirical 
data or information that would allow 
NMFS to establish a peak pressure 
criterion for sub-TTS behavioral 
disruption. 
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Table 10. EGTTR Criteria and Thresholds for Impact of 
Explosive Noise on Marine Mammals 


Criterion 


Criterion Definition 


Threshold 


Level A 
Harassment - 
Auditory Injury 


50% of Animals Exposed 
Would Experience Ear- 


Drum Rupture, Resulting 
in Approximately 30% PTS 


205 aB Total 
EFDL/SEL 


Level B 
Harassment 


Temporary Threshold 


Shift (NMFS Dual 
Criterion) 


23 PSI Peak Pressure 


Level B 
Harassment, 


Temporary Threshold 


Shift (NMFS Dual 
Criterion) 


182 dB 1/3 Octave 


Band EFDL/SEL 


- 


Level B 
Harassment 


Sub-TTS Behavioral 
Disruption 


176 dB 1/3 Octave 


Band EFDL/SEL 


Table 11. Estimated Range for a Zone of Impact (ZOI) 
Distance for the EGTTR Ordnance. 


Ordnance 


‘| Level A 


Level B 


Harassm Harassme 
ent nt Non- 
Injurio Injuriou 
us s (182 
(205 dB) EFD 
dB) EFD For TTS 


(m) 


Level B Level B 
Harassme Harassme 
nt Non- nt Non- 
injuriou injuriou 
s (23 s (176 
psi) For aB) EFD 
TTS (m) For 
Behavior 


(m) 


105 mm 
FU 


0.79 


22.1 


105-mm 0.22 
TR 


90 


40-mm HE 0.33 


4.7 


25-mm HE 


0.11 


1.3 


FU=Full-up; TR=Training Round; HE=High Explosive 


an 

| 

| 
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As mentioned previously, the EGTTR 
live fire events are continuous events 
with pauses during the firing usually 
well under a minute and rarely from 2 
to 5 minutes. Live fire typically occurs 
within a 30 minute time frame, 
including all ordnance fired: 25-mm 
(Phase I), 40—mm (Phase II), and 105— 
mm (Phase III), and where the 105—mm 
ordnance are fired as separate rounds 
with up to 30—second intervals, the 25— 
mm and the 40—mm are often fired in 
multiple bursts. These burst include 
multiple rounds (25 to 100) within a 10- 
to 20—second time frame. Eglin notes 
that even if the avoidance concept of 
animals evading the area once firing. 
commences is not considered, an 
average swim speed (1.5 m/s) of animals 
would not allow sufficient time for new 
animals to re-enter the Level B 
harassment ZOI (23 psi) within the time 
frame of a single burst. As such, only 
the peak pressure of a single round is 
measured per burst and experienced at 
a given distance (49 m (161 ft; Phase J), 
122 m (400 ft; Phase II)). 

For daytime firing it is assumed that 
the average swim speed per cetacean is 
approximately 3 knots or 1.5 m/sec. As 
a conservative scenario, Eglin assumes 
that there is one animal present within 
or near the 216—m ZOI (FU 105—mm 
round ZOIJ) which may be potentially 
ensonified within the 23—psi TTS 
exposure at the time that the 105—-mm 
live firing begins. Density distributions 
have assumed an even distribution (or 
approximately 500 m (1640 ft) apart) of 
approximately 4.38 animals/km2 (all 
species) for the approach of impact 
analyses for a take estimation. At this 
density distribution and typical swim 
speed, the next available cetacean 
would approach the perimeter of the 
216-—m (709 ft) ZOI (23—psi TTS ZOD) in 
approximately 5.5 minutes assuming a 
straight line path. With live fire events 


of the 105—mm occurring at a rate of 
approximately 2 rounds per minute, 
nearly one half (or 10 rounds) of the 
total 105—mm rounds (20 rounds) would 
potentially be expended within this 5.5 
minute time frame. If the concept that 
marine mammals will evade an area 
once firing commences is not 
considered, an average swim speed (1.5 
m/s) of animals would allow sufficient 
time for new animals to re-enter the 23— 
psi TTS impact area. Allowing for a 
potential 2 minute break in firing after 
10 rounds are expended, it is, therefore, 
conservative and reasonable to assume 
that nearly 3 to 4 individual animals 
may be potentially exposed to the 23- 
psi TTS ‘sound level during a typical 20 
round firing event. Therefore, the ZOI 
and Level B harassment take estimate 
calculations are based on the total 
number of rounds fired per year divided 
by 5, or approximately 20 percent. This 
approach assumes that although single 
animals may be ensonified more than 
once due to the time required to exit the 


23 psi TTS ZOI, animals are not 


considered to be ‘‘taken”’ more than 
once for the purposes of estimating take 
levels. 

Similarly, as a conservative approach 
for nighttime firing, Eglin assumes that 
there is one animal present within or 
near the 90—m (295-ft) ZOI (105—-mm TR 
ZOD which may be potentially 
ensonified within the 23—psi TTS 
exposure zone at the time that the 105— 
mm round live firing phase begins. 
Density distributions have assumed an 
even distribution of approximately 4.38 
animals/km? (all species) for the 
approach of impact analyses for 
estimation of take. At this density 
distribution and typical swim speed, the 
next available cetacean would approach 
the perimeter of the 90—m (295-ft) ZOI 


_ (23—psi TTS ZOI) in approximately 5.5 


minutes or the same time as with the 


216—m ZOI (used for the 105—mm FU). 
The difference is the amount of time it 
takes the animal to exit the ZOI or in 
other words, how long the animals 
resides within the ZOI on a straight line 
path. With live fire events of the 105— 
mm round occurring at a rate of 
approximately 2 rounds per minute, 
nearly one half (or 10 rounds) of the 
total 105—-mm rounds (20 rounds) would 
potentially be expended within this 5.5— 
minute time frame. If the concept that 
marine mammals will evade an area 
once firing commences is not 
considered, an average swim speed (1.5 
m/s) of animals would allow sufficient 
time for new animals to re-enter the 23— 
psi TTS impact area. Allowing for a 
potential 2—min break in firing after 10 
rounds are expended, it is conservative 
and reasonable to assume that nearly 3 
to 4 individual animals may be 
potentially exposed to the 23—psi TTS 
sound level during a typical 20 round 
firing event. Therefore, the ZOI and take 
estimate calculations are based on the 
total number of rounds fired per year 
divided by 5, or approximately 20 
percent. This approach assumes that, 
although single animals may be 
ensonified more than once due to the 
time required to exit the 23—psi TTS 
ZOI, individual animals are not 
considered to be “taken” more than 


- once for the purposes of estimating take 


levels. 


Based on this discussion, Table 12 
provides Eglin’s estimates of the annual 
number of marine mammals, by species, 
potentially affected by the gunnery 
mission noise. It should be noted that 
these estimates are derived without 
consideration of the effectiveness of 
Eglin’s proposed mitigation measures 
(except use of the TR), which are 
discussed next. 
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Mitigation 
Eglin AFB will employ a number of 
mitigation measures in an effort to 
substantially decrease the number of 
animals potentially affected. Eglin AFB 
states that it is committed to assessing 
the mission activity for opportunities to 
provide operational mitigation (i.e., 
ramping up and using nighttime 
‘training rounds), while potentially . 
sacrificing some mission flexibility. 
Visual Mitigation 
Areas to be used in gunnery missions 
will be visually monitored for marine 
mammal presence from the AC-130 
aircraft prior to commencement of the 
mission. If the presence of one or more 
marine mammals is detected, the target 
area will be avoided. In addition, 
monitoring will continue during the 
mission. If marine mammals are 
detected at any time, the mission will be 
either immediately halted and/or 
relocated as necessary or suspended 
until the marine mammal has left the 
area. While visual monitoring at a 
height of 1000—1500 ft ((305-457 m), is 
expected to be effective, standard visual 
monitoring is not very effective at 
10,000 ft (3.0 km) unless there is a large 
pod of marine mammals. Daytime and 
nighttime visual monitoring will be - 
supplemented with IR and TV 
monitoring. As nighttime visual 
monitoring is generally considered to be 
ineffective at any height, the EGTTR 
missions will incorporate the TR. 


Development of the TR 


The largest type of ammunition used 
during typical gunnery missions is the 
105—mm (4.13-in) round containing 4.7 
Ibs (2.1 kg) of HE. This is several times 
more HE than that found in the next 
largest round (40 mm/1.57 in). Asa 
mitigation technique, the Air Force 
developed a 105—mm TR that contains 
only 0.35 lb (0.16 kg) of HE. The TR was 
developed to significantly reduce the 
effects of nighttime operations, when 
visual surveying for marine mammals is 
of limited effectiveness. Use of the TR 
at night dramatically reduces the risk of 
harassment, and Eglin anticipates a 96 
percent reduction in impact by using 
the 105—mm TR. 


Ramp-Up 

Eglin proposes to ramp-up activities 
by beginning with the smallest round 
(or the round having least impact) and 
proceeding to subsequently larger size 
rounds (in this case the lowest caliber 
of munition up to the 105—mm FU 
round). Theoretically, this allows 
animals to perceive steadily increasing 
sounds and to react, if necessary. 
Alerting animals in advance of injurious 


sound waves by transmitting low-power 
“warning” signals a short time before 
the action provides a safeguard where 
there is a potential for the risk of injury. 


Other Mitigation 


Under this IHA, NMFS is requiring 
additional measures to protect marine 
life that were originally recommended 
as part of section 7 consultations under 
the Endangered Species Act (ESA) with 
Eglin. These requirements are: _ 

(1) Test firing will be conducted only 
when sea surface conditions are sea 
state 3.5 or less on the Beaufort scale. 

(2) Prior to each firing event, the 
aircraft crew will conduct a visual 
survey of the 5—nm (9.3-km) wide 
prospective target area to attempt to 
sight any protected species that may be 
present (e.g., marine mammals, sea 
turtles, and Sargassum rafts). The AC- 
130 gunship will conduct at least two 
complete orbits at a minimum safe 
airspeed around a prospective target 
area at a maximum altitude of 1,500 ft 
(457 m), with a recommended altitude 
of 1,000 ft (305 m). Provided protected 
species are not detected, the AC—130 
can then continue orbiting the selected 
target point as it climbs to the mission 
testing altitude. During the low altitude 
orbits and the climb to testing altitude, 
the aircraft crew will visually scan the 
sea surface within the aircraft’s orbit 
circle for the presence of listed and non- 
listed marine mammals and sea turtles. 
Primary emphasis for the surface scan 
will be upon the flight crew in the 
cockpit and personnel stationed in the 
tail observer bubble and starboard 
viewing window. The AC-130’s optical 
and electronic sensors will also be 
employed for target clearance. If any 
marine mammals are detected within 
the AC-130’s orbit circle, either during 
initial clearance or after commencement 
of live firing, the aircraft will relocate to 
another target and repeat the clearance 
procedures. If multiple firing events 
occur within the same flight, these 
clearance procedures will precede each 
event. 

(3) The aircrews of the air-to-ground 
gunnery missions will initiate location 
and surveillance of a suitable firing site 
immediately after exiting U.S. territorial 
waters (< 12 nm). This would 
potentially restrict most gunnery 
activities to the shallower continental 
shelf waters of the GOM where marine 
mammal densities are typically lower, 


_ and thus potentially avoid the slope 
- waters where the more sensitive species 


(e.g., endangered sperm whales) 
typically reside. 

(4) Observations will be accomplished 
using all-light TV, IR sensors, and visual 


means for at least 60 minutes prior to 
each exercise. 

(5) Aircrews will utilize visual, night 
vision goggles (NVGs), and other 
onboard sensors to search for marine 
mammals and sea turtles while 
performing area clearance procedures 
during night-time pre-mission activities. - 

(6) If any marine mammals, sea 
turtles, or Sargassum rafts are sighted 
during pre-mission surveys or during 
the mission, activities will be 
immediately halfed until the area is 
clear of all protected marine species for 
60 minutes or the mission location 
relocated and resurveyed. 


Monitoring and Reporting 

The NMFS Biological Opinion on this 
action recommended certain monitoring 
measures to protect marine life. As a 
result, NMFS has imposed these same 

uirements under the IHA: 
“ty Eglin will develop and implement 
a marine species observer-training 
program in coordination with NMFS. 
This program will primarily provide 
expertise to Eglin’s testing and training 
community in the identification of 
protected marine species during surface 
and aerial mission activities in the’ 
GOM. Additionally, the A-S gunnery 
mission aircrews will participate in the 
proposed species observation training. 
As a result, designated crew members 
will be selected to receive training as 
protected species observers. Observers 
will receive training in protected 
species survey and identification 
techniques through a NMFS-approved 
training program. 

(2) Aircrews will initiate the post- 
mission clearance procedures beginning 
at the operational altitude of 
approximately 15,000 to 20,000 ft (4572 
to 6096 m) elevation, and initiating a 
spiraling descent down to an 


observation altitude of approximately 


1,500 ft. (457 m) elevation. Rates of 
descent will occur over a 3 to 5 minute 
time frame. 

(3) Eglin will track their use of the 
EGTR for test firing missions and 
protected resources (marine mammal/ 
sea turtle) observations, through the use 
of mission reporting forms. 

(4) A-S gunnery missions will 
coordinate with next-day flight 
activities to provide supplemental post- 
mission observations for marine 
mammals and sea turtles in the 
operations area of the previous day. 

(5) A summary annual report of 
marine mammal/sea turtle observations 
and A-S activities wi!l be submitted to 
the NMFS Southeast Regional Office 
(SERO) and the Office of Protected 
Resources either at the time of a request 
for renewal of an IHA or 90 days after 


| — 
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expiration of the current IHA if a new 
IHA is not requested. 

(6) If any dead or injured marine 
mammals or sea turtles are observed or 
detected prior to testing, or injured or 
killed during live fire, a report must be 
made to the NMFS by the following 
business day. 

(7) Any unauthorized takes of marine 
mammals (i.e., injury or mortality) must 
be immediately reported to the NMFS 
representative and to the respective 
stranding network representative. 


ESA. 


Consultation under section 7 of the 
ESA on Eglin EGTTR activities was 
completed on December 18, 1998. 
Consultation was reinitiated by Eglin 
AFB with NMFS on February 13, 2003 
and concluded on October 20, 2004. A 
NMFS Biological Opinion issued on 
October 20, 2004, concluded that the A- 
S gunnery exercises in the EGTTR are 
unlikely to jeopardize the continued 
existence of species listed under the 
ESA that are within the jurisdiction of 
NMFS or destroy or adversely modify 
critical habitat. NMFS has determined 
that issuance of an IHA to Eglin AFB for 
this activity will not have effects beyond 
what was analyzed in 2004 in the 
Biological Opinion. 


NEPA 


The U.S. Air Force (USAF) made a 
Finding of No Significant Impact 
(FONSI) determination on August 18, 
2003, based on information contained 
within its November, 2002 
Programmatic EA (PEA), that 
implementation of the subject action is 
not a major Federal action having 
significant effects on the environment 
within the meaning of NEPA. The USAF 
determined, therefore, that an 
environméntal impact statement would 
not be prepared. NMFS noted that Eglin 
AFB had prepared a PEA for the EGTTR 
activity and made this PEA available 
upon request (January 23, 2006, 71 FR 
3474). In accordance with NOAA 
Administrative Order 216-6 
(Environmental Review Procedures for 
Implementing the National 
Environmental Policy Act, May 20, © 
1999), NMFS has reviewed the 
information contained in Eglin AFB’s 
PEA and determined that Eglin AFB’s 
PEA accurately and completely 
describes the proposed action, the 
alternatives to the proposed action, and 
the potential impacts on marine 
mammals, endangered species, and 
other marine life that could be impacted 
by the preferred alternative and the 
other alternatives. Accordingly, NMFS 
adopted Eglin AFB’s PEA under 40 CFR 
1506.3 and made its own FONSI. The 


NMFS FONSI also takes into 
consideration updated data and 
information contained in this Federal 
Register document, the proposed IHA 
notice (71 FR 3474, January 23, 2006) 
and previous notices (70 FR 48675, 
August 19, 2005). Therefore, it is not 
necessary for NMFS to issue a new EA, 
supplemental EA or an environmental 
impact statement for the issuance of an 
IHA to Eglin AFB for this activity. A 
copy of Eglin’s PEA and the NMFS 
FONSI for this activity is available upon 
request (see ADDRESSES). 
Determinations 

NMFS has determined that the A-S 
gunnery exercises that are conducted by 
Eglin AFB in the EGTTR in the northern 
GOM, are unlikely to result in the 
mortality or serious injury of marine 
mammals (see Table 11) and, would 
result in, at worst, a temporary elevation 
in hearing sensitivity (known as TTS). 
Eglin AFB estimates, and NMFS concurs 
that up to 271 marine mammals may 
incur this form of Level B harassment 
annually. Also, these gunnery exercises 
have the potential to result in a 
temporary modification in behavior by 
marine mammals. Eglin AFB estimates 
that up 25 marine mammals may 
experience a behavioral response to 
these exercises during the time-frame of 
an IHA. NMFS believes that this number 
may be slightly higher because estimates 
of Level B harassment by peak pressure 
cannot be made at this time. While 
behavioral modifications may be made 
by these species as a result of these A- 
S gunnery activities, any behavioral 
change is expected to result in no more 
than a negligible impact on the affected 
species. In addition, the potential for 
temporary hearing impairment is very 
low and will be mitigated to the lowest 
level practicable through the 
incorporation of the mitigation 
measures mentioned in this document. 
Finally, this activity by Eglin AFB 
would not have an unmitigable adverse 
impact on the availability of stocks for — 
subsistence uses because there are no 
known subsistence uses of marine 
mammals in the Gulf of Mexico. 


Authorization 


NMFS has issued an IHA to Eglin 
AFB for conducting A-S gunnery 
exercises within the EGTTR in the 
northern GOM for a 1-year period, 
provided the mitigation, monitoring, 
and reporting requirements are 
undertaken. 


Dated: May 3, 2006. 
Donna Wieting, 
Deputy Director, Office of Protected 
Resources, National Marine Fisheries Service. 
{FR Doc. 06-4436 Filed 5-11-06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 


_ Administration 


[1.D. 050406C] 


Endangered and Threatened Species; 
Take of Anadromous Fish 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Applications for five scientific 
research permits (1564, 1565, 1566, 
1567, 1568) and one modification (1335 
— modification 4). 


SUMMARY: Notice is hereby given that 
NMFS has received six scientific 
research permit application requests 
relating to Pacific salmon. The proposed 
research is intended to increase 
knowledge of species listed under the 
Endangered Species Act (ESA) and to 
help guide management and 
conservation efforts. 

DATES: Comments or requests for a 
public hearing on the applications must 
be received at the appropriate address or 
fax number (see ADDRESSES) no later 
than 5 p.m. Pacific standard time on 
June 12, 2006. 

ADDRESSES: Written comments on i 
applications should be sent to the 
Protected Resources Division, NMFS, 
1201 NE Lloyd Blvd., Suite 1100, 
Portland, OR 97232-1274. Comments 
may also be sent via fax to 503—230- 
5441 or by e-mail to 
resapps.nwr@NOAA. gov. 


FOR FURTHER INFORMATION CONTACT: 
Garth Griffin, Portland, OR (ph.: 503- 
231-2005, Fax: 503-230-5441, e-mail: - 
Garth.Griffin@noaa.gov). Permit 
application instructions are available 
from the address above. 

SUPPLEMENTARY INFORMATION: 


Species Covered in This Notice 


The following listed species are 
covered in this notice: 

Chinook salmon (Oncorhynchus 
tshawytscha): threatened lower 
Columbia River (LCR), threatened upper 
Willamette River (UWR), threatened 
Puget Sound (PS), endangered upper 
Columbia River (UCR). 

Chum salmon (O. keta): threatened 
Columbia River (CR), threatened Hood 
Canal (HC). 
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Steelhead (O. mykiss): threatened 
LCR, threatened UWR, threatened UCR, 
threatened middle Columbia River 
(MCR). 


Coho salmon (O. kisutch): threatened 
LCR, threatened Southern Oregon 
Northern California Coasts (SONCC). 


Authority 


Scientific research permits are issued 
in accordance with section 10(a)(1)(A) 
of the ESA (16 U.S.C. 1531 et seq.) and 
regulations governing listed fish and 
wildlife permits (50 CFR 222-226). 
NMFS issues permits based on findings 
that such permits: (1) Are applied for in 
good faith; (2) if granted and exercised, 
would not operate to the disadvantage 
of the listed species that are the subject 
of the permit; and (3) are consistent 
with the purposes and policy of section 
2 of the ESA. The authority to take 
listed species is subject to conditions set 
forth in the permits. 


Anyone requesting a hearing on an 
application listed in this notice should 
set out the specific reasons why a 
hearing on that application would be 
appropriate (see ADDRESSES). Such 
hearings are held at the discretion of the 
Assistant Administrator for Fisheries, 
NMFS. 


Applications Received 
Permit 1335 — Modification 4 


Permit 1335 currently authorizes the 
US Forest Service (USFS) to take 
juvenile UCR Chinook salmon, UWR 
Chinook salmon, LCR Chinook salmon, 
PS Chinook salmon, UCR steelhead, 
UWR steelhead, LCR steelhead, MCR 
steelhead, CR chum salmon, HC chum 
salmon, and SONCC coho salmon on 
Federal lands covered by the Northwest 
Forest Plan in Oregon and Washington. 
The USFS is asking to modify their 
permit so they may be allowed to take 
LCR coho salmon and newly listed 
hatchery HC chum salmon, LCR 
Chinook salmon, UWR Chinook salmon, 
and SONCC coho salmon. They also 
wish to extend the permit’s expiration 
date to December 31, 2010. The purpose 
of the research is to assess watershed 
conditions and limiting factors, and 
determine watershed health under the 
Northwest Forest Plan. The activities 


will benefit listed fish by providing the - 


USFS with information to improve 
forest management. The USFS proposes 
to capture (using backpack 
electrofishing), anesthetize, measure, 

_ and release juvenile fish. The USFS 
-does not intend to kill any fish being 
captured but some may die as an 
unintentional result of the research 
activities. 


Permit 1564 


The University of Washington, School 
of Aquatic and Fishery Sciences (UW) is 
requesting a 5—year research permit to 
take juvenile PS Chinook salmon. The 
objective of the research is to monitor 
the success of habitat restoration 
projects in the Duwamish River estuary 
the researchers wish to determine if the 
population characteristics of local 
Chinook salmon have changed 
(improved) in response to recent 
estuarine habitat restoration activities. 
The habitat restoration work was 
conducted by the Port of Seattle and 
monitoring has been going on since 
2004 under a separate permit. The UW 
is now seeking their own permit to 
continue the study. The habitat 
restoration projects were designed to 
improve Chinook salmon rearing and 
migration habitat, and the research will 
benefit the fish by helping managers 
learn the effectiveness of those 
measures. The fish would be captured 
using enclosure nets and beach seines. 
Half of the juvenile Chinook salmon 
would be counted, checked for external 
marks and internal coded-wire tags, 
measured, and released. The other half 
of the captured fish would also have 
their stomachs flushed. The UW does 
not intend to kill any of the fish being 
captured but a small number may die as 
an unintended result of the activities. 


Permit 1565 


The National Park Service, Olympic 
National Park (ONP) is requesting a 5— 
year research permit to take juvenile 
LCR Chinook salmon, juvenile PS 
Chinook salmon, juvenile LCR 


steelhead, and juvenile LCR coho 


salmon. The research activities are part 
of the National Park Service Inventory 
and Monitoring Program and would be 
conducted within the boundaries of 
Mount Rainier National Park. The long- 
term goals for the program are to (1) 
monitor ecosystem status and trends; (2) 
help park managers identify alternative 
management actions, assess trade-offs, 
and evaluate outcomes; and (3) 
cooperate with other Federal and state 
agencies and thereby share resources, 
achieve common goals, and avoid 
unnecessary duplication of effort and 
expense. The research would benefit the 
fish by helping improve management 
actions. The ONP would use snorkeling 
and backpack electrofishing to assess 
species presence and abundance. 
Captured fish would be measured for 
length and released. The ONP does not 
intend to kill any of the fish being 
captured but a small number may die as 
an unintended result of the activities. 


Permit 1566 


The Northwest Fisheries Science 
Center (NWFSC) is requesting a 5—year 
research permit to take juvenile PS 
Chinook salmon. The purpose of this 
study is to monitor a number of 
proposed restoration sites along the 
Puget Sound shoreline from near the 
Hiram Chittenden Locks north to the 
town of Everett. The researchers would 
determine fish presence, gauge 
individual fish health, and measure 
chemical contamination. The goal is to 
establish a pre-restoration baseline of 
the conditions at each of the proposed 
restoration sites so the researchers can 
determine how effective the restoration 
is. The fish would benefit from ongoing 
improvement in the restoration efforts. 
Sediments would be collected from each 
site and chemically analyzed. The fish 
would be captured in beach seines, 
measured, and sampled for individual 
condition factors and whole body lipid 
content. Some of the captured fish 
would be sacrificed during the process, 
and a few more fish may die as an 
unintended result of the research. 


Permit 1567 


Ridolfi Inc. is requesting a 5—year 
research permit to take juvenile PS 
Chinook salmon. The purpose of this 
study is to monitor habitat restoration 
sites in Commencement Bay, . 
Washington. Data from the research 
would be used to measure the success 
of restoration efforts, identify adaptive 
management approaches, address 
monitoring requirements specified by 
permitting agencies, and serve as an - 
outreach tool for disseminating project 
information to interested parties. The 
fish would benefit from ongoing 
improvement in the restoration actions. 
The fish would be captured using block 
nets and beach seines at six restoration 
sites throughout Commencement Bay 
and its tributaries. The fish would be 
collected, identified, checked for marks 
or coded-wire tags, and measured. 
Ridolfi does not intend to kill any of the 
fish being captured, but a small number 
may die as an unintended result of the 
activities. 

Permit 1568 


The NWFSC is requesting a 5—year 
research permit to take juvenile PS 
Chinook salmon. The purpose of this 
project is to provide information on the 
basic life histories, ecology and genetic 
compositions of wild and hatchery 
juvenile Chinook salmon in the 
Snohomish River estuary. The study is 
designed to (1) characterize the ecology 
of existing Chinook salmon populations 
and life history types in the Snohomish 
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.. River Estuary, and (2) evaluate how 
effectively habitat protection and 
restoration actions in the estuary help 
Chinook salmon populations in the 
Snohomish River Basin. The 
information gathered by this research 
would benefit the fish by helping 
recovery planning in the Snohomish 
River estuary and other estuaries of the 
Puget Sound. The fish would be 
captured using Fyke nets and beach 
seines. They would then be 
anesthetized, measured, and weighed. 
The fish would also be tissue-sampled 
and checked for external marks and 
coded-wire tags. A portion of the 
captured fish would be sacrificed for 
full necropsy and a few more may die 
as an unintended result of the research. 

This notice is provided pursuant to 
section 10(c) of the ESA. NMFS will 
evaluate the application, associated 
documents, and comments submitted to 
determine whether the application 
meets the requirements of section 10(a) 
of the ESA and Federal regulations. The 
final permit decisions will not be made 
until after the end of the 30-day 
comment period. NMFS will publish 
notice of its final action in the Federal 
Register. 

Dated: May 9, 2006. 
Angela Somma, 
Chief, Endangered Species Division, Office 
of Protected Resources, National Marine 
Fisheries Service. 
Doc. E6-7273 Filed 5-11-06; 8:45 am] 
BILLING CODE 3510-22-S 


CORPORATION FOR NATIONAL AND 
COMMUNITY SERVICE 


information Collection; Submission for 
OMB Review, Comment Request 
AGENCY: Corporation for National and 
Community Service. : 
ACTION: Notice. 


SUMMARY: The Corporation for National 
and Community Service (hereinafter the 
“Corporation”’), has submitted a public 
information collection request (ICR) 
entitled the Field Network Pilot Study 
of Cost-Sharing in VISTA, Field Guide 
and Survey (hereinafter “the VISTA 
Cost-Share Study”) to the Office of 
Management and Budget (OMB) for 
review and approval in accordance with 
the Paperwork Reduction Act of 1995, 
Public Law 104-13, (44 U.S.C. Chapter 
35). Copies of this ICR, with applicable 
supporting documentation, may be 
obtained by calling the Corporation for 
National and Community Service, Mr. 
John Foster-Bey at (202) 606-6635. 
Individuals who use a 
telecommunications device for the deaf 


(TTY-TDD) may call (202) 606-3472 
between 8:30 a.m. and 5 p.m. eastern 
time, Monday through Friday. 
ADDRESSES: Comments may be 
submitted, identified by the title of the 
information collection activity, to the 
Office of Information and Regulatory 
Affairs, Attn: Ms. Rachel Potter, OMB 
Desk Officer for the Corporation for 
National and Community Service, by 
any of the following two methods 
within 30 days from the publication in 
this Federal Register: 

(1) By fax to: (202) 395-6974, 
Attention: Ms. Rachel Potter, OMB Desk 
Officer for the Corporation for National 
and Community Service; and 

(2) Electronically by e-mail to: 
Rachel_F._Potter@omb.eop.gov. 


SUPPLEMENTARY INFORMATION: The OMB 
is particularly interested in comments 
which: ‘ 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Corporation, including 
whether the information will have 
practical utility; 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

e Propose ways to enhance the 
quality, utility and clarity of the 
information to be collected; and 

e Propose ways to minimize the 
burden of the collection of information 
to those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 


techniques or other forms of information 


technology, e.g. permitting electronic 
submissions of responses. 


Comments 


A 60-day public comment Notice was 
published in the Federal Registeron 
November 25, 2005. This comment 
period ended January 24, 2006. No 
public comments were received from 
this notice. 

Description: The Corporation has 
contracted with the Nelson A. - 
Rockefeller Institute of Government to 
carry out the VISTA Cost-Share Study to 
analyze the potential for increasing the 
number of VISTA cost-share members. 
The VISTA Cost-Share Study will 
consider the implications of such 
expansion for the organizations where 
VISTA members serve (hereinafter 
“sponsors’’), given the Corporation’s 
commitment to serve communities in 
need, 

The VISTA Cost-Share Study will be 
used to assess the reasons why some 


sponsors cost-share and others do not; 
the effects of cost-sharing on sponsors; 
the potential for sponsors who are not 
currently cost-sharing to do so 
successfully in the future; current and 
potential sources of cost-share funds; 
and what actions the Corporation 
should take to help sponsors cost-share. 
Independent, local field researchers will 
be employed in collecting the 
information. During the data-gathering 
phase the researchers will refer to 
background information about the 
Corporation, the VISTA program, and 
the Field Network method. 

Type of Review: New Information 
Collection. 

Agency: Corporation for National and 
Community Service. 

Title: Field Network Pilot Study of 
Cost-Sharing in VISTA, Field Guide and 
Survey. 

OMB Number: None. 

Agency Number: None. 

Affected Public: Not-for-profit 
institutions; State, Local, or Tribal 


- Governments. 


Total Respondents: 1557 (Survey, 
1491; sponsor interviews, 110; funder 
interviews, 66). 

Frequency: Annually. 

Average Time Per Response: Survey, 
20 minutes; sponsor interviews, 2 hours; 
funder interviews, 1 hour. 

Estimated Total Burden Hours: 783 
hours. 

Total Burden Cost (capital/startup): 
None. 

Total Burden Cost (operating/ 
maintenance): None. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for Office of 
Management and Budget approval of the 
information collection request; they will 
also become a matter of public record. 


Dated: May 1, 2006. © 
Robert Grimm, 
Director, Department of Research and Policy 
Development. 
[FR Doc. E6—7252 Filed 5—11—06; 8:45 am] 
BILLING CODE 6050-$$-P 


~ 


DEPARTMENT OF DEFENSE 


Office of the Secretary 


Meeting of the Secretary of Defense’s 
Defense Advisory Board (DAB) for 
Employer Support of the Guard and 
Reserve (ESGR) 


ACTION: Notice of open meeting. 


SUMMARY: This notice announces a 
meeting of the DAB for ESGR. This 
meeting will focus on the status of DoD 
actions and recommendations from 
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previous DAB meetings and relevant 
discussions on Reserve Affairs 
Recruiting and Review of DoD planning 
guidance for future mobilizations and 
Targeted Communications to Employers 
and is open to the public. 

DATES: 0730-1530, June 6, 2006 (DAB 
meeting). 

Location: Assistant Secretary of 
Defense for Reserve Affairs Conference 
Room 2E223, the Pentagon. 

FOR FURTHER INFORMATION CONTACT: 
Interested attendee may contact LCDR 
Vic Lopez at 703-696-1386, x540, or e- 
mail at victor.lopez@osd.mil. 

Dated: May 8, 1006. 

C.R. Choate, 


Alternate OSD Federal Register Liaison 
Officer, DoD. 


[FR Doc. 06-4425 Filed 5-11-06; 8:45 am] 
BILLING CODE 5001-06-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Education Benefits Board of Actuaries; 
Notice of Meeting 


AGENCY: DoD Education Benefits Board 
of Actuaries. 


ACTION: Notice of meeting. 


SUMMARY: A meeting of the Board has 
been scheduled to execute the 
provisions of Chapter 101, Title 10, 
United States Code (10 U.S.C. 2006). 
The Board shall review DoD actuarial 
methods and assumptions to be used in 
the valuation of the Department of 
Defense Education Benefits Funds. 
Persons desiring to: (1) Attend the DoD 
Education Benefits Board of Actuaries 
meeting, or (2) make an oral 
presentation or submit a written 
statement for consideration at the 
meeting, must notify Inger Pettygrove at 
(703) 696-7413 by August 4, 2006. 

Notice of this meeting is required 
under the Federal Advisory Committee 
Act. 


DATES: August 25, 2006, 10 a.m. to 1 
p.m. 


ADDRESSES: 4040 N. Fairfax Drive, Suite 
270, Arlington, VA 22203. 

FOR FURTHER INFORMATION CONTACT: 
Inger Pettygrove, DoD Office of the 
Actuary, 4040 N. Fairfax Drive, Suite 
308, Arlington, VA 22203, (703) 696— 
7413. 


C.R. Choate, 


Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


[FR Doc. 06-4439 Filed 5—11—-06; 8:45 am] 
BILLING CODE 5001-06-M 


DEPARTMENT OF DEFENSE 


Office of the Secretary 


Retirement Board of Actuaries; Notice 
of Meeting 


AGENCY: DoD Retirement Board of 
Actuaries. 


ACTION: Notice of meeting. 


SUMMARY: A meeting of the Board has 
been scheduled to execute the 
provisions of Chapter 74, Title 10, 
United States Code (10 U.S.C. 1464 et 
seq.). The Board shall review DoD 
actuarial methods and assumptions to 
be used in the valuation of the Military 
Retirement System. Persons desiring to: 
(1} Attend the DoD Retirement Board of 
Actuaries meeting, or (2) make an oral 
presentation or submit a written 
statement for consideration at the 
meeting, must notify Inger Pettygrove at 
(703) 696-7413 by August 3, 2006. 

Notice of this meeting is required 
under the Federal Advisory Committee 
Act. 


DATES: August 24, 2006, 1 p.m. to 5 p.m. 


ADDRESSES: 4040 N. Fairfax Drive, Suite 
270, Arlington, VA 22203. 

FOR FURTHER INFORMATION CONTACT: 
Inger Pettygrove, DoD Office of the 
Actuary, 4040 N. Fairfax Drive, Suite 
308, Arlington, VA 22203, (703) 696— _ 
7413. 


C.R. Choote, 

Alternate DoD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. 06-4438 Filed 5-11-06; 8:45 am] 
BILLING CODE 5001-06-M 


DEPARTMENT OF EDUCATION 


Submission for OMB Review; 
Comment Request 


AGENCY: Department of Education. 


SUMMARY: The IC Clearance Official, 
Regulatory Information Management 
Services, Office of Management invites 
comments on the submission for OMB. 
review as required by the Paperwork 
Reduction Act of 1995. 


DATES: Interested persons are invited to - 


submit comments on or before June 12, 
2006. 

ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Rachel Potter, Desk Officer, 
Department of Education, Office of 
Management and Budget, 725 17th 
Street, NW., Room 10222, New 


_ Executive Office Building, Washington, 


DC 20503 or faxed to (202) 395-6974. 


SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The IC Clearance 
Official, Regulatory Information 
Management Services, Office of 
Management, publishes that notice 
containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g. new, revision, extension, existing or 
reinstatement; (2) Title; (3) Summary of 
the collection; (4) Description of the 
need for, and proposed use of, the 
information; (5) Respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 
burden. OMB invites public comment. 


Dated: May 8, 2006. 
Angela C. Arrington, 


IC Clearance Official, Regulatory Information 
Management Services, Office of Management. 


Office of Safe and Drug Free Schools 


Type of Review: Extension. 

Title: Unsafe School Choice Option. 

Frequency: Annually. 

Affected Public: State, Local, or Tribal 
Gov’t, SEAs or LEAs. 

Reporting and Recordkeeping Hour 
Burden: 

Responses: 56. 
Burden Hours: 1,120.. 

Abstract: Regulation will establish an 
implementation deadline for states for 
the Unsafe School Choice Option, 
section 9532 of the No Child Left : 
Behind Act of 2001. 

Requests for copies of the information 
collection submission for OMB review 
may be accessed from http:// 
edicsweb.ed.gov, by selecting the 
“Browse Pending Collections” link and 
by clicking on link number 2993. When 
you access the information collection, 
click on “Download Attachments” to 
view. Written requests for information 
should be addressed to U.S. Department 
of Education, 400 Maryland Avenue, 
SW., Potomac Center, 9th Floor, 


_ Washington, DC 20202-4700. Requests 


may also be electronically mailed to IC 
DocketMgr@ed.gov or faxed to 202-245— 
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6623. Please specify the complete title 
of the information collection when 
making your request. 

Comments regarding burden and/or 
the collection activity requirements 
should be electronically mailed to IC 
DocketMgr@ed.gov. Individuals who use 
a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1- 
800-877-8339. 


[FR Doc. E6—7288 Filed 5-11-06; 8:45 am] 
BILLING CODE 4000-01-P ; 


DEPARTMENT OF EDUCATION 


Office of Special Education and 
Rehabilitative Services; Special 
Education—Technology and Media 
Services for individuals With 
Disabilities—Access to Emerging 
Technologies (CFDA No. 84.327C) 


ACTION: Notice inviting applications for 
new awards for fiscal year (FY) 2006; 
Correction. 


SUMMARY: On April 13, 2006, we 
published in the Federal Register (71 
FR 19170) a notice inviting applications 
for new awards for FY 2006 for the 
Technology and Media Services for 
Individuals with Disabilities—Access to 
Emerging Technologies competition. 
The notice contained a typographical 
error in the Priority section of the notice. 

On page 19170, second column, fifth 
paragraph, the second sentence is 
corrected to read, “All projects must 
ensure that the programming or material 
contains descriptions and captions.” 
FOR FURTHER INFORMATION CONTACT: Jo 
Ann McCann, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 4067, Potomac Center Plaza, 
Washington, DC 20202-2550. 
Telephone: (202) 245-7434. 

If you use a telecommunications 
device for the deaf (TDD), you may call 
the Federal Relay Service (FRS) at 1- 
800-877-8339. 

Individuals with disabilities may 
obtain this document in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request by contacting the following 
office: The Grants and Contracts 
Services Team, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
Potomac Center Plaza, Washington, DC 
20202-2550. Telephone: (202) 245- 
7363. 

Electronic Access to This Document: 
You may view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 
text.or Adobe Portable Document 
Format (PDF) on the Internet atthe — 


following site: http://www.ed.gov/news/ 
fedregister. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1— 
888-293-6498; or in the Washington, 
DC, area at (202) 512-1530. 


Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 


’ of Federal Regulations is available on GPO 
. Access at: http://www.gpoaccess.gov/nara/ 


index.html. 


Dated: May 8, 2006. 
John H. Hager, 


Assistant Secretary for Special Education and 
Rehabilitative Services. 


[FR Doc. E6—7287 Filed 5-11-06; 8:45 
BILLING CODE 4000-01-P 


DEPARTMENT OF ENERGY 
Bonneville Power Administration 


South Fork Flathead Watershed 
Westslope Cutthroat Trout 
Conservation Program 


AGENCY: Bonneville Power 
Administration (BPA), Department of 
Energy (DOE). 

ACTION: Notice of availability of record 
of decision (ROD). 


SUMMARY: This notice announces the 
availability of the ROD for the South 
Fork Flathead Watershed Westslope 
Cutthroat Trout Conservation Program, 
based on the South Fork Flathead 
Watershed Westslope Cutthroat Trout 
Conservation Program Final 
Environmental Impact Statement (DOE/ 
EIS—0353, July 2005). BPA is taking this 
action to preserve the genetic purity of 
the westslope cutthroat trout 
populations in the South Fork of the 
Flathead River drainage in Flathead 
County, Montana. BPA will fund 
Montana Fish, Wildlife and Parks 
(MFWP) pursuant to its authority under 
the Pacific Northwest Electric Power 
Planning and Conservation Act to 
protect, mitigate, and enhance fish | 
affected by the Federal Columbia River 
Power System in the Columbia River 


_ Basin. BPA is the lead agency; the U.S. 


Forest Service, Flathead National Forest 
(USFS) is a federal cooperating agency 
since it has jurisdiction and 
responsibility for the use and 
management of National Forest Lands, 
including the Bob Marshall Wilderness 
and the Jewell Basin Hiking area on the 
Flathead: National Forest. The USFS will 


issue a separate ROD for its actions. 
MFWP is a cooperating agency and has 
jurisdiction and responsibility to 
manage all fish and wildlife resources 
on state, federal, and private lands in 
Montana. MFWP will issue a separate 
ROD on this project. 
ADDRESSES: Copies of the ROD and EIS 
may be obtained by calling BPA’s toll- 
free document request line, 1-800-622-— 
4520, The ROD and EIS Summary are 
also available on our Web site, http: ‘// 
www.efw.bpa.gov. 
FOR FURTHER INFORMATION CONTACT: 
Colleen Spiering, Environmental 
Manager, Bonneville Power 
Administration—KEC"4, P.O. Box 3621, 
Portland, Oregon 97208-3621; toll-free 
telephone number 1-800-282-3713; fax 
number 503-230-5699; or e-mail 
caspiering@bpa.gov. 
SUPPLEMENTARY INFORMATION: MF WP 
will apply pesticides to remove hybrid 
trout from lakes and designated portions | 
of their outflow streams and then 
restock the lakes and streams with 
genetically pure westslope cutthroat 
trout. MFWP will use a combination of 
motorized/mechanized (i.e., aircraft, 
motor boats) and non-motorized/ 
nonmechanized (i.e., livestock, hiking) 
means to access all project sites. Before 
restocking MFWP will instill sentinel 
fish cages in each lake to determine if 
the water conditions are appropriate. 
MFWP will monitor the restocked lakes 
for several years to determine 
population viability and associated 
characteristics, and determine program 
success such as presence and degree of 
natural reproduction, genetic purity, 
angling quality and growth rates. In 
issuing this ROB, BPA is also 
committing to all mitigation in the 
Mitigation Action Plan for the project. 
Issued in Portland, Oregon, on May 1, 
2006. 
Stephen J. Wright, 
Administration and Chief Executive Officer. 
[FR Doc. 06-4441 Filed 5-11-06; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


{ER-FRL-6675-2] 


Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared pursuant to the Environmental 
Review Process (ERP), under section 
309 of the Clean Air Act and section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
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to the Office of Federal Activities at 
202-564-7167. 


An explanation of the ratings assigned 


to draft environmental impact 


statements (EISs) was published in FR 


dated April 7, 2006 (71 FR 17845). . 
Draft EISs 


EIS No. 20060065, ERP No. D-FRC- 
L05234-—WaA, Priest Rapids 
Hydroelectric Project, FERC Project 
#2114 Relicensing Application for 


New License, Columbia River, Grant, 


Yakima, Kittitas, Douglas, Benton, 

and Chelan Counties, WA. 

Summary: EPA expressed 
environmental concerns about water 


quality impacts, and recommended that 


the final EIS include the CWA 401 

certification requirements to ensure 

water quality impacts are addressed. 
Rating EC1. 


EIS No. 20060072, ERP No. D-FHW- 


H40188-00, U.S. 59—Amelia Earhart 


Memorial Bridge over the Missouri 
River, Construction from Atchison, 
Kansas to U.S. 59/State Route 45 


Intersection, U.S. Coast Guard Section 
9 Permit and U.S. Army COE Section 
10 and 404 Permits, Atchison, KS and 


Buchanan County, MO. 


Summary: EPA does not object to the 


proposed project. 
Rating LO. 
EIS No. 20060081, ERP No. D-FHW- 


G59001-AR, River Valley Intermodal 
Facilities, Construction and Operation 


of Multi-Modal Transportation 


Complex, U.S. Army COE Section 10 
and 404 Permits, City of Russellville, 


Pope County, AR. 


Summary: EPA does not object to the 


preferred alternative. 
Rating LO. 

EIS No. 20060085, ERP No. D-NRS- 
H34030-MO, East Locust Creek 


Watershed Revised Plan, Installation 
of Multiple-Purpose Reservoir, Flood 
Prevention and Watershed Protection, 
Sullivan and Putnam Counties, MO. 


Summary: EPA expressed 
environmental concerns because the 
DEIS did not fully describe the 


mitigation for the wetlands impacts of 
the project, nor of the impacts to stream 


channels. EPA recommended that the 


Final EIS expand also the discussion of 


social, cultural, and Environmental 

Justice impacts. 
Rating EC2. 

EIS No. 20060113, ERP No. D-FHW- 
H40189-MO, Interstate 29/35 Paseo 
Bridge Corridor, Reconstruct and 


Widen I-29/35, Missouri River, North 
’ Kansas City and Kansas City, Clay and 


Jackson Counties, MO. 


copies of EPA comments can be directed 


proposed action. 
Rating LO. 
Final EISs 


EIS No. 20060100, ERP No. F-FRC- 
L05233—WA, Lewis River 
Hydroelectric Projects, Relicensing 


the Swift No. 1 (FERC No. 2111-018), 


Swift No. 2 (FERC No. 2213-011), 
Yale (FERC No. 2071-013), Merwin 
(FERC No. 935-053) Project, 


Application for Relicense, North Fork 


Lewis River, Cowlitz, Clark and 
Shamania Counties, WA. 
Summary: EPA’s concerns about 
water quality impacts were addressed; 
therefore, EPA does not object to the 
proposed projects. 
EIS No. 20060108, ERP No. FR-AFS— 


J65437-CO, Gold Camp Road Plan, 
Develop a Feasible Plan to Manage the 


Operation of Tunnel #3 and the 8.5 
mile Road Segment, Pike National 
Forest, Pikes Peak Ranger District, 
Colorado Springs, EL Paso County, 
co. 


Summary: No formal comment letter 


was sent to the preparing agency. 
Dated: May 9; 2006. 
Robert W. Hargrove, 


Director, NEPA Compliance Division, Office 


of Federal Activities. 
{FR Doc. E6—7268 Filed 5-11-06; 8:45 am] 
BILLING CODE 6560-50-P 


Summary: EPA does not object to the 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-6675-1] 


Environmental impacts Statements; 
Notice of Availability 


Responsible Agency: Office of Federal 


Activities, General Information (202) 
564-7167 or http://www.epa.gov/ 
compliance/nepa/. 


Weekly receipt of Environmental Impact 


Statements 


Filed May 1, 2006 through May 5, 2006 


Pursuant to 40 CFR 1506.9. 


EIS No. 20060170, Draft EIS, COE, AZ, 
Rio Salado Oeste Project, Ecosystem 
Restoration along the Salt River, City 


of Phoenix, Maricopa County, AZ, 


Comment Period Ends: June 26, 2006, 
Contact: Scott K. Estergard 602-640— 


2001. 


EIS No. 20060171, Draft EIS, COE, KY, 
Levisa Fork Basin Project, Section 202 
Flood Damage Reduction, Big Sandy 


- River, Floyd County, KY, Comment 
Period Ends: June 26, 2006, Contact: 
Stephen O’Leary 304-399-5841. 


EIS No. 20060172, Final EIS, AFS, 00, 


Grizzly Bear Conservation for the 
Greater Yellowstone Area National 


Forests, Implementation, Amend Six 
Forest Plans: Beaverhead-Deerlodge 
National Forest, Bridger-Teton 
National Forest, Caribou-Targhee 
National Forest, Custer National 
Forest, Gallatin National Forest and 
Shoshone National Forest, MT, WY, 
and ID, Wait Period Ends: June 12, 
2006, Contact: Susie Douglas 307— 


578-1214. 
EIS No. 20060173, Draft EIS, UAF, GU, 


Andersen Air Force Base (AFB), 
Establish and Operate an Intelligence, 
Surveillance, Reconnasissance, and 
Strike (ISR/Strike) Capability, Guam, 
Comment Period Ends: June 26, 2006, 
Contact: Scott Whittaker 671—366— 
2101. 


EIS No. 20060174, Final Supplement, 


AFS, WY, Dean Project Area, Proposes 
to Implement Multiple Resource 
Management Actions, New 
Information to Disclose Direct, 
Indirect, and Cumulative ; 
Environmental Impacts, Black Hills 
National Forest, Bearlodge Ranger 
District, Sundance, Crook County, 
WY, Wait Period Ends: June 12, 2006, 
Contact: Steve Kozel 307-283-1361. 


_EIS No. 20060175, Final EIS, FRC, LA, 


Creole Trail Liquefied National Gas 
(LNG) Terminal and Pipeline Project, 
Construction and Operation, 
Cameron, Calcasieu, Beauregard, 
Allen, Jefferson, Davis and Acadia 
Parishes, LA, Wait Period Ends: June 
12, 2006, Contact: Todd Sedmak 1- 
866—208—3372. 


EIS No. 20060176, Final EIS, FRC, TX, 


Port Arthur Liquefied Natural Gas 
(LNG) Project, Construction and 
Operation, U.S. Army COE Section 10 
and 404 Permits, (FERC/EIS—0182D), 
Jefferson and Orange Counties TX and 
Cameron, Calcasieu and Beauregard 


Parishes, LA, Wait Period Ends: June 


12, 2006, Contact: Thomas Russo 1— 


866-208-FERC. 
EIS No. 20060177, Draft EIS, IBR, CA, 


Contra Costa Water District 
Alternative Intake Project, To Protect 


~ and Improve the Quality of Water 

Deliver to Untreated and Treated- 
Water Customers, Contra Costra 
County, CA, Comment Period Ends: 
June 26, 2006, Contact: Erika Kegel 
916-978-5081. 
Dated: May 9, 2006. 

Robert W. Hargrove, 

Director, NEPA Compliance Division, Office 

of Federal Activities. 

[FR Doc. E6—7266 Filed 5—11—06; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 


FRL-8168-0] 


National Guidance: Best Management 
Practices for Preparing Vesseis 
Intended To Create Artificial Reefs 


AGENCY: Environmental Protection 
Agency (EPA). 
_ ACTION: Notice of availability. 


SUMMARY: This notice informs the public 
of the availability of the final National 
Guidance: Best Management Practices 
for Preparing Vessels Intended to Create 
Artificial Reefs, which provides 
information on national 
environmentally-based best 
management practices for preparation of 


vessels to be sunk with the intention of 
creating artificial reefs. The U.S. 
Environmental Protection Agency (EPA) 
and the Maritime Administration 
(MARAD) jointly developed this 
guidance recommending environmental 
best management practices to be used in 
the preparation of vessels for use as 
artificial reefs as required by Section 
3516 of the National Defense 
Authorization Act for Fiscal Year 2004. 
The first of its kind, this guidance 
document provides clean-up 
performance goals and information on 
methods for achieving those goals when 
preparing vessels prior to sinking. 


FOR FURTHER INFORMATION CONTACT: 
Laura S. Johnson, Marine Pollution 
Control Branch, Office of Wetlands, 


Oceans and Watersheds, (4504T), U.S. 
EPA, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460; telephone: 
number: (202) 566-1273; fax number: 
(202) 566-1546; e-mail address: 
johnson.laura-s@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Interested Entities 


Entities potentially interested in 
today’s notice are those who want to 
transfer their vessel for reefing, have the 
capacity to prepare a vessel for reefing, 
wish to undertake a vessel-to-reef 
project, or are responsible for managing 
an artificial reef. Categories and entities 
interested in today’s notice include: 


Category 


Examples of interested entities 


Maritime Administration, U.S. Army Corps of Engineers, U.S. Coast 
Guard, U.S. Navy, National Oceanic and Atmospheric Administration. 

Governments owning or responsible for artificial reef preparation, 
placement, and management; coastal communities. 

Shipyards, salvage companies, recreational fishing and scuba diving 
interests, environmental interest groups. 


This table is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
interested in this notice. This table lists 
the types of entities that EPA is now 
aware could potentially be interested in 
this notice. Other types of entities not 
listed in the table could also be 
interested. 


B. How Can I Get Copies of This 
Document and Other Related 
Information? 


1. Guidance Document Electronic 
Access. To obtain a copy of the 
guidance document entitled National 
Guidance: Best Management Practices 
for Preparing Vessels Intended to Create 
Artificial Reefs, please access our Web 
site at: http://www.epa.gov/owow/ 
oceans/habitat/artificialreefs. 

2. Federal Register Docket. EPA has 
established a public docket for this 
notice under Docket ID No. EPA—HQ- 
OW-2004-0003; FRL-XXXX-X. The 
public docket consists of the documents 
specifically referenced in this notice 
and other information related to this 
notice. The public docket does not 
include information claimed as 
Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. Publicly available 
docket materials are available either 
electronically through 
www.regulations. gov or in hard copy at 
the Water Docket in the EPA Docket 
Center, (EPA/DC) EPA West, Room 


B102, 1301 Constitution Ave., NW., 
Washington, DC. The EPA Docket | 
Center Public Reading Room is open 
from. 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 


Public Reading Room is (202) 566-1744, 


and the telephone number for the Water 
Docket is (202) 566-2426. To view these 


- materials, we encourage you to call 


ahead to schedule an appointment. 
Every user is entitled to copy 266 pages 
per day before incurring a charge. The 
docket may charge 15 cents a page for 
each page over the 266-page limit plus 
an administrative fee of $25.00. 


3. Federal Register Electronic Access. | 


You may access this Federal Register 
document electronically through the 
EPA Internet under the “Federal 
Register” listings at: http:// 
www.epa.gov/fedrgstr/. 


II. Background 


Section 3516 of the National Defense 
Authorization Act for Fiscal Year 2004 
(Act) requires that MARAD and EPA 
jointly develop guidance recommending 
environmental best management 
practices (BMPs) to be used in the 
preparation of vessels for use as 
artificial reefs. These BMPs are to serve 
as national guidance for the clean-up 
and preparation of obsolete and 
decommissioned military and 
commercial vessels for use as artificial 


‘reefs. In addition, the Act requires the 


Secretary of the Navy to ensure that the 


preparation of a vessel (that is stricken 
from the Naval Vessel Registry) for use 
as an artificial reef is conducted in 
accordance with these environmental 
best management practices and 
applicable environmental laws. 

The Act provides that the BMPs are to 
(A) Ensure that vessels prepared for use 
as artificial reefs “‘will be 
environmentally sound in their use as 
artificial reefs,” (B) “‘promote consistent 
use of such practices nationwide,” (C) 
“provide a basis for estimating the costs 
associated with the preparation of 
vessels for use as artificial reefs,” and 
(D) include measures that will “enhance 
the utility of the Artificial Reefing 
Program of the Maritime Administration 
as an option for the disposal of obsolete 
vessels.” 

Options for managing obsolete and 
decommissioned military and 
commercial vessels include re-use of the 
vessel or parts of the vessel, recycling or 
scrapping, creating artificial reefs, and 


‘ disposal on land or at sea. The guidance 


document made available today 
addresses one of these management 
options, artificial reef creation, with the 
intent of promoting a consistent, 
national approach. 

An interagency workgroup, chaired by 
EPA, was established to develop . 
national environmentally-based best 
management practices for the 
preparation of vessels to be sunk with 
the intention of creating artificial reefs. 
The workgroup included representatives 
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from the EPA, U.S. Coast Guard, U.S. 
Navy, MARAD, U.S. Army Corps of 

’ Engineers, National Oceanic and 
Atmospheric Administration, and the 
U.S. Fish and Wildlife Service. 


On August 2, 2004, EPA published a 
notice of availability of the Draft 
National Guidance: Best Management 
Practices for Preparing Vessels Intended 
to Create Artificial Reefs for public 
comment. See section I.B. of today’s 
notice for information about viewing 
these public comments and EPA’s 
response to comments document. 


Today’s Action. 


Today’s notice announces the 
availability of the final BMP guidance. 
This final guidance reflects the input of 
the Federal workgroup and public 
comments received on the Draft 
National Guidance: Best Management 
Practices for Preparing Vessels Intended 
to Create Artificial Reefs (60 FR 46141). 
The guidance describes guidelines for 
the preparation of obsolete and 
decommissioned military and 
commercial vessels in a manner that is 
intended to help ensure that the marine 
environment will benefit from their use 
as an artificial reef. The guidance- 
identifies materials or categories of 
materials of concern that may be present 
aboard vessels, indicates where these 
materials may be found, and briefly 
describes their potential adverse 
impacts if released into the marine 
environment. The materials of concern 
include: Fuels and oil, asbestos, 
polychlorinated biphenyls (PCBs), 
paints, debris (e.g., vessel debris, 
floatables, introduced material), and 
other materials of environmental 
concern (e.g., mercury, refrigerants). For 
each material or category of material of 
concern identified, the guidance 
provides a general clean-up 
performance goal and information on 
methods for attaining those clean-up 
goals when preparing a vessel prior to 
sinking. Achieving the clean-up 
performance goals provided in this 
guidance, coupled with:strategic reef 
site selection, will help maximize the 
environmental! benefits of using vessels 
as artificial reefs. 


Dated: May 5, 2006. 
Benjamin H. Grumbles, 
Assistant Administrator for Water. 
[FR Doc. E6—7274 Filed 5—11—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


FRL-8069-1] 


Certain New Chemicals; Receipt and 
Status Information 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Section_5 of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
(defined by statute to include import) a 
new chemical (i.e., a chemical not on 
the TSCA Inventory) to notify EPA and 
comply with the statutory provisions 
pertaining to the manufacture of new 
chemicals. Under sections 5(d)(2) and 
5(d)(3) of TSCA, EPA is required to 
publish a notice of receipt of a © 
premanufacture notice (PMN) or an 
application for a test marketing 
exemption (TME), and to publish 
periodic status reports on the chemicals 
under review and the receipt of notices 
of commencement to manufacture those 
chemicals. This status report, which 
covers the period from April 10, 2006 to 


' April 28, 2006, consists, of the PMNs 


pending or expired, and the notices of 
commencement to manufacture a new 
chemical that the Agency has received 
under TSCA section 5 during this time 
period. 

DATES: Comments identified by the 
specific PMN number or TME number, 
must be received on or before June 1 12, 
2006. 


ADDRESSES: Submit your comments, 
identified by docket identification (ID) 


no. EPA-HQ—OPPT-—2006—0434, by one 
of the following methods. 


http://www.regulations.gov. Follow 


the on-line instructions for submitting 
comments. 

¢ Mail: Document Control Office 
(7407M), Office of Pollution Prevention 
and Toxics (OPPT), Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460- 
0001. 

e Hand Delivery: OPPT Document — 
Control Office (DCO, EPA East Bldg., 
Rm. 6428, 1201 Constitution Ave., NW., 
Washington, DC. Attention: Docket ID 
number EPA-HQ—OPPT-—2006—0434. 
The DCO is open from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The telephone number for the 


_DCO is (202) 564—8930. Such deliveries 


are only accepted during the Docket’s 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 

e Instructions: Direct your comments 
to docket ID number EPA~-HQ—OPPT-— 


2006-0434. EPA’s policy is that all 
comments received will be included in 
the public docket without change and 
may be made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 


_ Do not submit information that you 


consider to be CBI or otherwise 
protected through regulations.gov or e- 


_ mail. The regulations.gov website is an 


“anonymous access” systems, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
regulations.gov your e-mail address will 
be automatically captured and included 
as part of the comment that is placed in 
the public docket and made available on 
the Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. 

Docket: All docimnnute in the docket 
are listed in the regulations.gov index. 
Although listed in the index, some 
information is not publicly available, 
i.e., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available electronically through 
regulations.gov or in hard copy at the 
OPPT Docket, EPA Decket Center (EPA/ 
DC), EPA West, Room B102, 1301 
Constitution Ave., NW., Washington, 
DC. The EPA Docket Center Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566-1744, and the telephone 
number for the OPPT Docket is —_ 
566—0280. 


FOR FURTHER INFORMATION CONTACT: 
Colby Lintner, Regulatory Coordinator, 
Environmental Assistance Division, 
Office of Pollution Prevention and 
Toxics (7408M), Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460— 
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0001; telephone number: (202) 554— accordance with procedures set forth in- chemicals. Under sections 5(d)(2) and 
1404; e-mail address: TSCA- 40 CFR part 2. ’  5(d)(3) of TSCA, EPA is required to 
Hotline@epa.gov. 2. Tips for preparing yourcomments. _ publish a notice of receipt of a PMN or 
SUPPLEMENTARY INFORMATION: When submitting comments, remember an application for a TME and to publish 
. to: periodic status reports on the chemicals 
I. General Information i. Identify the document by docket under review and the receipt of notices 
A. Does this Action Apply to Me? number and other identifying of commencement to manufacture those 
FANS Te .: information (subject heading, Federal chemicals. This status report, which 
_ This action is directed to the public Register date and page number). covers thé period from April 10, 2006 to 
in not _ii. Follow directions - The agency may April 28, 2006, consists of the PMNs 
attempted to describe the speciic ask you to respond to specific questions pending or expired, and the notices of 


entities that this action may apply to. or organize comments by referencing a 
Although others may be affected, this Code of Federal Regulations (CFR) part commencement to manufacture a new 


di ical that the Agency has received 
action applies directly tothe submitter section number. chemica ABONCY Nas 
of the premanufacture notices addressed _ jj, Explain why you agree or disagree; ~~ section 5 during this time 
in the action. If you have any questions _ suggest alternatives and substitute nr 
regarding the applicability of this action anguage for your requested changes. _—_IIJ. Receipt and Status Report for PMNs 
to a: particular entity, consult the person - iv. Describe any assumptions and 
listed under FOR FURTHER INFORMATION provide any technical information and/ This status report identifies the PMNs 
CONTACT. or data that you used. pending or expired, and the notices of 

. v. If you estimate potential costs or commencement tg manufacture a new 
lceaaCaeaT ecipai burdens, explain how you arrived at the chemical that the Agency has received 
1. Submitting CBI. Do not submit this ‘ under TSCA section 5 during this time 
Rs : vi. Provide specific examples to i i i 
information to EPA through P Pp period. If you are interested in 


ti 6 Rec A illustrate your concerns, and suggested _information that is not included in the 
regulations.gov or e-mail. Clearly alternatives. following tables, you may contact EPA 


the part or all of the information that vii. Explain your views as clearly as as described in Unit II. to access 


you claim to be CBI. For CBI ossible, avoiding the use of profani 4 ' : : 
information in a disk or CD ROM that P ty additional non-CBI information that 


you mail to EPA, mark the outside of the _ viii. Make sure to submit your — be available. 

disk or CD ROM as CBI and then comments by the comment period In Table I of this unit, EPA provides 
identify electronically within the disk or deadline identified. the following information (to the extent 
CD ROM the specific information that is : 2 ; : that such information is not claimed as 
claimed CBI). In addition to one Il. Why is EPA Taking this Action? CBI) on the PMNs received by EPA 
complete version of the comment that Section 5 of TSCA requires any during this period: the EPA case number 
includes information claimed as CBI,a —_ person who intends to manufacture assigned to the PMN; the date the PMN 
copy of the comment that does not (defined by statute to include import) a —_was received by EPA; the projected end 
contain the information claimed as CBI new chemical (i.e., a chemical not on date for EPA’s review of the PMN; the 
must be submitted for inclusion inthe the TSCA Inventory to notifyEPA and submitting manufacturer; the potential 
public docket. Information so marked comply with the statutory provisions uses identified by the manufacturer in 
will not be disclosed except in pertaining to the manufacture of new the PMN; and the chemical identity. 


1. 54 PREMANUFACTURE NOTICES RECEIVED FROM: 04/10/06 To 04/28/06 


Projected 
Notice Manufacturer/Importer : Use é Chemical 
End Date 


07/09/06 | Dexter Chemical LLC | (G) Dispersing and freeze thaw sta- | (G) Potassium salt of phosphoric acid . 
bility for waterborne coatings. of glycerol ethoxylate 
07/09/06 | Colonial Chemical, (S) Hard surface cleaner in high | (S) D-glucopyranose, oligomeric, bu 
inc. - caustic solutions glycosides, phosphinicobis[oxy(2- 
hydroxy-3,1-propanediyl)] ethers, 
sodium salts 
07/09/06 | Colonial Chemical, (S) Hard surface in high | (S) D-glucopyranose, oligomeric, 2- 
Inc. caustic solutions ethylhexyl glycosides, 
phosphinicobis[oxy(2-hydroxy-3, 1- 
propanediyl)] ethers, sodium salts 
Colonial Chemical, § | (S) Hard surface cleaner in high | (S) D-glucopyranose, oligomeric, 
Inc. caustic solutions decyl octyl glycosides, 
phosphinicobis[oxy(2-hydroxy-3,1- 
propanediyl)] ethers, sodium salts 
Colonial Chemical, (S) Hard surface in high | (S) D-glucopyranose, oligomeric, 
Inc. caustic solutions C10-16-alkyl glycosides, 
phosphinicobis[oxy(2-hydroxy-3, 1- 
propanediyl)] ethers, sodium salts 
Colonial Chemical, (S) Hard surface in high | (S) D-glucopyranose, oligomeric, 
Inc. caustic solutions C10-16-alkyl - glycosides, 
phosphinicobis[oxy(2-hydroxy-3, 1- 
propanediyl)] ethers, sodium salts 
(G) Antiwear additive (contained use) | (G) Amine neutralized phosphoric 
acid ester 


Received 
— | | 

P-06-0411 | 04/11/06 

P-06-0412 | 04/11/06 

P-06-0413 | 04/11/06 : 

P-06-0414 | 04/11/06 

P-06-0415 | 04/11/06 | 

P-06-0416 | 04/11/06 

P-06-0617 | 04/11/08 
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|. 54 PREMANUFACTURE NOTICES RECEIVED FROM: 04/10/06 To 04/28/06—Continued 


Case No. 


Received 
Date 


Projected 
Notice 
End Date 


Manufacturer/Importer 


Use 


Chemical 


P-06-0418 
P-06-0419 


P-06-0420 


P-06-0421 
P-06-0422 
P-06-0423 


P-06-0424 


P-06-0425 


P-06-0426 


P-—06-0427 


P-—06-0428 


P-06-0429 


P-06-0431 


04/11/06 
04/11/06 


04/12/06 
04/12/06 


04/12/06 
04/12/06 


04/12/06 


04/12/06 


04/12/06 


04/12/06 


04/12/06 


04/12/06 
04/12/06 


04/13/06 
04/12/06 


04/12/06 


04/13/06 


07/09/06 
07/09/06 


07/10/06 


07/10/06 


07/10/06 


07/10/06 


07/10/06 


07/10/06 


07/10/06 


07/10/06 


| 07/10/06 


07/10/06 


07/11/06 
07/10/06 


07/10/06 


07/11/06 


07/10/06 


MEP America 
USA, LLC 


CBI 
CBI 
CBI 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 


CBI 
CBI 


CBI 


CBI 


Photoluminous Imports 


Specialty Fertilizer 
LLC 


(S) Additive of polyacetals 
(G) Additive for glow-in-the-dark effect 


(G) nitrogen voltilization inhibitor 


(G) Epoxy mold compound 


(G) Intermediate used to make chain 
transfer agents for polymerizations 
(G) Lubricant additive 


(G) Lubricant additive 


(G) Lubricant additive 


(G) Lubricant additive 


(G) Lubricant additive 


(G) Lubricant additive 


(S) Dispersing agent for crop protec- 
tion; dispersing agent for home 
care cleaners 

(S) Dispersing agent for crop protec- 
tion; dispersing agent for home 
care cleaners 

(S) Tackifiers in hot melt and pres- 

sure sensitive adhesives. 

(G) Chain transfer agents for polym- 

erizations. 


(G) Chain transfer agents for polym- 
erizations. 


(G) Additive 


(S) Dodecanedioic acid, dihydrazine 

(G) Alkanline_ earth aluminate-phos- 
phate-silicate polycrystalline mate- 
rial:rare earth doped 

(S) Butanedioic acic, methylene-, 
polymer with 2,5-furandione, cal- 
cium salt, hydrogen peroxide-initi- 
ated 

(G) Dimethyl, methyigycidoxypropyl, 
methyiglycol siloxanes 

(G) Alkanoic acid, 2- 

(G) 2-propenoic acid, 2-methyl-, 1,2- 
ethanediyl ester, telomer with alkyl 
2-[[(alkylthio)thioxomethyl]thio]-2- 
methylalkanoate, alkyl methacrylate 
and me _ methacrylate, tert-bu-2- 
ethylhexaneperoxoate-initiat 

(G) 2-propenoic acid, 2-methyl-, 1,2- 
ethanediyl ester, telomer with alkyl 
methyialkanoate, alkyl methacrylate 
and me methacrylate, tert-bu-2- 
ethylhexaneperoxoate-initiated 

(G) 2-propenoic acid, 2-methyl-, 1,2- 
ethanediyl ester, telomer with alkyl 
methylalkanoate, alkyl methacrylate 
and me methacrylate, n- 
(dimethylamino)alkyl]-2-methyl-2- 
propenamide and me methacrylate, 
tert-bu-2-ethylhexaneperoxoate initi- 
ated 

(G) 2-propenoic acid, 2-methyl-, 1,2- 
ethanediyl ester, telomer with ‘alkyl 
(dimethylamino) alky! methacrylate 
methylalkanoate, alkyl methacrylate 
and me methacrylate, tert-bu-2- 
ethylhexaneperoxoate-initiated 

(G) 2-propenoic acid, 2-methyl-, 1,2- 
ethanediyl ester, telomer with alkyl 
methylalkanoate, alkyl methacrylate 
N-(dimethylamino)-2 methyl-2 
propenamide and me methacrylate, 
tert-bu-2-ethylhexaneperoxoate-initi- 
ated 

(G) 2-propenoic acid, 2-methyl-, 1,2- 
ethanediyl ester, telomer with alkyl 
methylalkanoate, alkyl methacrylate 
2-(dimethylamino) alkyl and me 
methacrylate, tert-bu-2- 
ethylhexaneperoxoate-initiated 

(G) Polyoxyalkylene siloxane 


(G) Polyoxyalkylene siloxane 


(G) Styrenated terpene resin. 


(G) Alkanoic acid, 2- 
methyl-, alkyl ester 

(G) Alkanoic - ‘acid, 2- 
[[(alkylthio)thioxomethyi[thio]-2- 
methyl-, alkyl ester 

(G) Treated silica 


27719 
| 
| | | 
P-06-0430 — | 
P-06-0432 | 
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|. 54 PREMANUFACTURE NOTICES RECEIVED FROM: 04/10/06 To 04/28/06—Continued 


Notice 


Case No. Date » | Manufacturer/importer Use Chemical 
End Date 

P-06-0435 | 04/13/06 07/11/06 | CBI - (S) Intermediate (G) Hydridosiloxane 
P-06-0436 | 04/13/06 07/11/06 | CBI (S) Curing agent in solid gel air fresh- | (G) Fatty acids, C'%-unsaturated, 
eners dimers, hydrogenated, _ polymers 
with polypropylene glycol diamine 

- and polyoxyalkylenepolyamine. 
P-06-0437 | 04/13/06 07/11/06 | CBI (S) Curing agent in-solid gel air fresh- | (G) Fatty acids, C'8-unsaturated, 
eners dimers, polymers with poly- 
propylene glycol diamine and 
polyoxyalkylenepolyamine. 

P-06-0438 | 04/13/06 07/11/06 | CBI (S) Curing agent in solid gel air fresh- | (G) Fatty acids, C'8-unsaturated, 

eners dimers, hydrogenated, polymers 
with polypropylene glycol diamine, 
amino acid “and 
polyoxyalkylenepolyamine. 

P-06-0439 | 04/13/06 07/11/06 | CBI (S) Curing agent in solid gel air fresh- | (G) Fatty acids, C'8-unsaturated, 

eners dimers, polymers’ with  poly- 
propylene glycol diamine, amino 
% acid and polyoxyalkylenepolyamine. 
P-06-0440 | 04/14/06 07/12/06 | Cytec Surface Special- | (G) Coatings and inks (G) Alkylamine, reaction products with 
ties Inc. alkoxylated polyalcohol and sub- 
Stituted alkane 
P-06-0441 | 04/14/06 07/12/06 | CBI (G) Electronics adhesives, | (G) Maleimide alkyl carboxylic acid 
encapsulants and conformational 
coatings 

P-06-0442 | 04/17/06 07/15/06 | Cytec Surface Special- | (S) Resin for paints and coatings | (G) Substituted carbo-monocycle, 

ties Inc. ; polymer with substituted glycols 

P-06-0443 | 04/14/06 07/12/06 | Photoluminous Imports | (G) Additive for glow-in-the-dark effect | (G) Alkaline earth fluoaluminate or 

USA, LLC fluoaluminate, rare earth 

P-06-0444 | 04/19/06 07/17/06 | CBI (G) Chemical intermediate (G) 2-butanone, 3,3-dimethyl-1-[3-(4- 

nitrophenyl)-heteromonocycle 

P-06-0445 | 04/20/06 07/18/06 | CBI (G) Coating component (G) Acrylic acid, polymer with sub- 
Stituted acrylates 

P-06-0446 | 04/20/06 07/18/06 | CBI (G) Open, non-dispersive use. (G) Amine functional acrylic-styrene 
polymer 

P-06-0447 | 04/20/06 07/18/06 | CBI (G) Polymer film (G) Dimethyl terephthalate sulfonate 
alkanediol copolymer 

P-06-0448 | 04/21/06 07/19/06 | Surface Chemists of (G) Asphalt additive (G) Fatty acid salt of alkyidiamine 

Florida, inc. 

P-06-0449 | 04/24/06 07/22/06 | Werner G. Smith, Inc. | (G) metal working fluid (S) Hexanedioic acid, mixed esters 
with 4-methyl-2-propyl-1-hexanol, 
pentaerythritol and  2-propyl-1- 
heptanol 

P-06-0450 | 04/24/06 07/22/06 | Colonial Chemical, (S) Wetting agent for low foam spray | (S) Poly(oxy-1,2-ethanediyl), .alpha.- 

Inc. metal cleaning (2-methyl-2-propenyl)-.omega.-hy- 
droxy-, c12-15-alkyl ethers 

P-06-0451 | 04/24/06 07/22/06 | Colonial Chemical, (S) Wetting agent for low foam spray | (S) Poly(oxy-1,2-ethanediyl), .alpha.- 

Inc. metal cleaning : (2-methyl-2-propenyl)-.omega.-hy- 
; droxy-, C!°16-aikyi ethers 

P-06-0452 | 04/24/06 07/22/06 | Colonial Chemical, (S) Wetting agent for low foam spray | (S) Poly(oxy-1,2-ethanediyl), .alpha.- 

Inc. metal cleaning (2-methyl-2-propenyl)-.omega.-hy- 
droxy-, C!2-16-alkyi ethers 

P-06-0453 | 04/25/06 07/23/06 | Eastman Chemical (S) Adhesion promoter for paints (G) Modified polylolefin 

Company 
P-06-0454 | 04/25/06 07/23/06 | CBI (G) Polymer dispersant admixture (G) Modified phenol resin 
P-06-0455 | 04/25/06 07/19/06 | CBI (G) Polymer dispersant admixture (G) Modified phenol resin 
P-06-0456 | 04/26/06 07/24/06 | CBI (G) Polyester (G) Polyester, polymer with trimethylol 
propane and tetrahydrophthalic an- 
hydride 
P-06-0457 | 04/27/06 07/25/06 | The Sherwin-Williams | (G) Floor coating (G) Silico titanate ester 
Co. 

P-06-0458 | 04/27/06 07/25/06 | E.I. Du Pont De Ne- (G) Polymer modifier (G) Magnesium salt of fatty acid 
mours and Com- 
pany Inc. 

P-06-0459 | 04/27/06 07/25/06 | E.1. Du Pont De Ne- (G) Polymer modifier (G) Calcium salt of fatty acid 

mours and Com- 
pany Inc. 
P-06-0460 | 04/27/06 07/25/06 | E.I. Du Pont De Ne- (G) Polymer modifier (G) Zine sakt of fatty acid 
E mours and Com- 
pany Inc. 
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|: 54 PREMANUFACTURE NOTICES RECEIVED FROM: 04/10/06 To 04/28/06—Continued 


Projected 
Case No. Notice Manufacturer/Importer Use Chemical 
End Date 
P-06-0461 04/27/06 07/25/06 | E.1.Du Pont De Ne- (G) Polymer modifier (G) Lithium salt of fatty acid 
~ mours and Com- 
pany Inc. 
P-06-0462 | 04/28/06 07/26/06 .| CIBA Specialty Chemi- | (S) Clarifer for polymers, primarily | (G) 2,2-alkyl-N,N’,N’-aryltriyltris 
cals Corporation polypropylene propanamide 
P-06-0463 | 04/28/06 07/26/06 | Chemitall Foote Cor- (G) Electrolyte (S) Borate(1-), bis [ethanedioato (2-)- 
poration -kappa. 01, .kappa. 02] -lithium, (t- 
4)- 
P-06-0464 | 04/28/06 07/26/06 | Bedoukian Research, | (S) Chemical intermediate '(S) 3-decanol 
Inc. 


In Table II of this unit, EPA provides 
the following information (to tlie extent 
that such information is not claimed as 


Il. 25 NOTICES OF COMMENCEMENT FROM: 04/10/06 To 04/28/06 


CBI) on the Notices of Commencement 
to manufacture received: 


Commencement 
Case No. Received Date Notice End Date Chemical 
P-—00-0887 04/10/06 04/04/05 (G) Polyester polyether isocyanate polymer 
P-05-0290 04/12/06 03/28/06 ~ (G) Alkanediocic acid, polymer with 1,3,5-tris(substituted alkyl)-1,3,5-triazine- 
2,4,6(1h,3h,5h)-trione, alkanoate (ester) 3-substituted-2-(substituted alkyl)-2- 
alkanoate (ester) 
P-05-0704 04/10/06 03/15/06 (G) Silylated urethane resin 
P-05-0705 . 04/10/06 03/15/06 (G) Silylated urethane resin 
P-06-0011 04/10/06 03/30/06 (G) lsocyanate functional polyester polyether urethane polymer 
P-06-0027 04/11/06 03/01/06 (G) Polyester acrylate oligomer 
P-06-0028 04/11/06 01/19/06 (G) Polyester acrylate oligomer 
; P-03-0751 04/17/06 03/30/06 (G) Polyacrylic resin 
P-05-0402 04/18/06 04/11/06 (G) Arene,alkenyl-, homopolymer, hydroxyaromatic carboxylic acid-terminated, 
metal complexes 
P P-05-0403 04/18/06 04/11/06 (G) Alkylaldehyde, polymer with alkylarenol, hydroxyaromatic carboxyiic acid- 
4 terminated, metal complexes 
P-05-0446 04/25/06 03/29/06 (G) 1-propanaminium, 2,3-dihydroxy-N,N-dimethyl-n-[3-[(fatty acid)amino]propyl- 
,chloride 
P-05-0733 04/27/06 04/24/06 (G) Urethane modified epoxy resi 
P-—05-0766 04/26/06 03/30/06 (S) Poly[oxy(methyl-1 .alpha.-methyl-.omega.-(4-nonylphenoxy)- 
i ,branched 
E P-05-0819 04/14/06 03/29/06 (G) Oxazolidine functional acrylic polyol 
P-05-0829 04/17/06 03/12/06 (S) 1-naphthalenesulfonic acid, 
naphthalenyljazo]-, calcium salt (2:1) 
P-05-—0831 04/17/06 03/12/06 (S) Benzenesulfonic acid, 2-chloro-5-[[2-hydroxy-3-[(phenylamino)carbonyl]-1- 
} naphthalenyljazo]-, calcium salt (2:1) 
P-06-0006 04/26/06 04/13/06 (S) Oils, apple 
4 P-06-0014 04/27/06 04/25/06 (G) Aminocarboxylic acid chelating agent . 
§ P—06-0095 04/20/06 03/24/06 (G) Organo barium salt 
P-06-0107 04/25/06 03/25/06 (G) Aminophenyl substituted pyrazolone 
P-06-0156 04/28/06 04/14/06 (S) Silane, ethenyltrimethoxy-, reaction products with 1-butene-ethylene- 
propene polymer 
.P-94-0651 04/17/06 04/07/06 (G) Polyester isocyanate prepolymer 
P-95-1489 04/21/06 03/29/06 (G) Polyester polyether isocyanate prepolymer 
P-98—0066 04/19/06 03/27/06 (S) 1-dodecanoi, manufurer. of, distn. lights 
P-98-0067 04/19/06 04/02/06 (S) 1-tetradecanol, manufurer. of distn. lights - 


List of Subjects 


Environmental protection, Chemicals, 
Premanufacturer notices. 


Dated: May 5, 2006. ENVIRONMENTAL PROTECTION 
LaRona M. Washington, AGENCY 
Acting Director, Information Management : 
Division, Office of Pollution Prevention and [FRL-8169-1] 
Connecticut Sanitation Device 


; [FR Doc. E6—7217 Filed 5—11—06; 8:45 am] 


Standard; Notice of Determination 


BILLING CODE 6560-50-S 


This Notice of Determination is for all 
Connecticut waters between Eastern 
Point in Groton, to Hoadley Point in 


27721 


27722 
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Guilford, and the navigable reaches of 
the Hammonasset River, 
Menunketesuck River, Niantic River and 
the Thames River that drain into Long 
Island Sound, and the Connecticut River 
within state boundaries. 

On September 16, 2005, notice was 
published that the State of Connecticut 
had petitioned the Regional 
Administrator, Environmental 
Protection Agency, to determine that 
adequate facilities for the safe and 
sanitary removal and treatment of 
sewage from all vessels are reasonably 
available for the Connecticut waters 
from Eastern Point, Groton, due south to 
the border between Connecticut and 
New York, then west following the state 
border to a point on that line due south 
of Hoadley Point, Guilford, then due 
north to Hoadley Point. The area also 
includes the navigable reaches-of the 
Hammonasset River, Menunketesuck 
River, Niantic River and the Thames 


River that drain into Long Island Sound, 
and the Connecticut River within state 
boundaries. 

The petition was filed pursuant to 
Section 312 (f)(3) of Public Law 92-500, 
as amended by Public Laws 95-217 and 
100-4, for the purpose of declaring 
these waters a “‘No Discharge Area’”’ 
(NDA). 

Section 312 (f)(3) states: After the 
effective date of the initial standards — 
and regulations promulgated under this 
section, if any State determines that the 
protection and enhancement of the 
quality of some or all of the waters 
within such States require greater 
environmental protection, such State 
may completely prohibit the discharge 
from all vessels of any sewage, whether 
treated or not, into such waters, except 
that no such prohibition shall apply 
until the Administrator determines that 
adequate facilities for the safe and 
sanitary removal and treatment of 


sewage from all vessels are reasonably 
available for such water to which such 
prohibition would apply. 


The information submitted to me by 
the State of Connecticut certifies that 
there are 36 pumpout facilities, 29 
shore-based facilities, four portable 
facilities, three pumpout boats and ten 
dump stations located within the 
proposed area. A list of,the facilities, 
with phone numbers, locations, and 
hours of operation is appended at the 
end of this determination. 


Based on the examination of the 
petition and its supporting 
documentation and information from 
site visits by EPA New England staff, I 
have determined that adequate facilities 
for the safe and sanitary removal and 
treatment of sewage from all vessels are 
reasonably available for the area covered 
under this determination. The area 
includes: 


Waterbody/general area 


Latitude Longitude 


Hoadley Point in Guilford 


Due South from Hoadley to the Boundary between CT and NY 
Easterly boundary between CT and NY to a point due South of Eastern Point in Groton 


Due North to Easter Point in Groton 


CT and MA state boundary of the CT River 


Navigable Rivers: Hammonasset, Menunketesuck, Niantic and the Thames. 


41°15’22.88” N 
41°07’51.17” N 
41°15'54.55” N 
41°19'08.94” N 


72°44'09.73” W. 
72°44'09.73” W. 
72°04’31.09” W. 
72°04”31.09” W. 
72°36’ 1.02” W. 


’ The area also includes the navigable 

_ reaches the Hammonasset River, 
Menunketesuck River, Niantic River and 
the Thames River that drain into Long 
Island Sound, and the Connecticut River 
within state boundaries. 


This determination is made pursuant 
to Section 312(f}(3) of Public Law 92-— 
500, as amended by Public Laws 95-217 
and 100-4. 

EPA has prepared a response to the 
eleven comments received during the 


45-day comment period, which it may 
be requested from EPA by writing to: 
Ann Rodney, U.S. EPA New England, 1 
Congress Street, Suite 1100, COP, 
Boston, MA 02114-2023. 


LIST OF PUMPOUTS IN THE PROPOSED AREA 


Hours of 


Contact information 


(call ahead to vent) 


VHF CH 71, 203—-458- 
3048, 


VHF CH 9, 
72 , 860-669-7716. 

VHF CH 9, 860-669— 
1503. 

VHF CH 9, 68, 860- 
669-8681. 

VHF CH 9, 860-399— 
5128. 

VHF CH 9, 860-399— 


May 1—Nov 30, daily 8 
a.m to 5 p.m. 

May 1—Nov 1, daily 9 
a.m. to 5 p.m. 

May 1—Oct 31, daily 7 
a.m. to 5 p.m. 

May 1—Oct 31, daily 8 
a.m. to 5 p.m. 

July 1—Aug 31, daily 8 
a.m. to 8 p.m. 

July 1—Aug 31, daily 8 
a.m. to 8 p.m. 

July 1—-Aug 31, daily 8 
a.m. to 8 p.m. 

July 1—Aug 31, daily 8 
a.m. to 8 p.m. 

Apr 1—Oct 31, daily 8 
a.m. to 4:30 p.m. 
May 1—Oct 31, daily 8 

a.m. to 5 p.m. 


low 
Name Location depth Fee . 4 
_ (feet) 
The Guilford Yacht Club | West River, Guilford ...... Po 8 | Free/$5 for non-mem- 
bers. 
Cerino’s Marina at Clin- | Hammonasset River, - 9} $5. 3 
ton Yacht Haven. “|. Clinton. 
Riverside Basin Marina | Hammonasset River, 6 | Free. 
Inc. Clinton. 
Cedar Island Marina ...... | Clinton Harbor, Clinton 8 | Free/$5 for non-mem- : 
bers. 
Brewer Pilot's Point Ma- | Westbrook Harbor, 8 | Free/$5 for non-mem- 4 
rina (North Yard). Westbrook. bers. 
Brewer Pilot's Point Westbrook Harbor, 7 | Free/$5 for non-mem- 4 
(East Yard). Westbrook. 8421. bers. . j 
Brewer Pilot's Point Ma- | Westbrook Harbor, VHF CH 9, 806-—399— 12 | Free/$5 for non-mem- 
rina (South Yard). Westbrook. 7806. bers. 
Brewer Pilot's Point Ma- | Westbrook Harbor, VHF CH 9, 806-399-— 12 | $5. 
rina (Pumpout Boat). Westbrook. 7806. = 
Harry's Marine Repair ... | Patchogue River, 860-399-6165 .............. 7 | $5. 
Westbrook. 
Saybrook Point Marina .. | Connecticut River, Old VHF CH 9, 860—395- 2 7 | $5. 
Saybrook. 3080. E 
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LiST OF PUMPOUTS IN THE PROPOSED AREA—Continued 


Name 


Location 


Contact information 


Hours of operation 
(call ahead to verify) 


Fee 


Brewer Ferry Point Ma- 
rina. 


Between the Bridges ; 
Marina. 
Ragged Rock Marina ..... 


Lower Connecticut River 
Pumpout Boat. 

State DEP Marine Divi- 
sion. : 


Seaboard Marina ........... 


Yankee Boat Yard & 
Marina. 
Midway Marina. .............. 


Andrews Marina ............. 
Hays Haven Marina ....... 


Chrisholm Marina 


Chester Marina .............. 


Brewer Deep River Ma- 
rina. 

Brewer Dauntless Ship- 
yard. 

The Chandlery at Essex 


Reynold’s Garage and 
Marine. 
Niantic Bay Marina ........ 


Port Niantic Marina ........ 


Bayreuther’s Boat Yard, 
Inc. 

Niantic River Pumpout 
Boat. 

Niantic Dockominium ..... 


Burr's Yacht Haven, Inc 


Thamesport Marina 
Crocker’s Boatyard, Inc 


City of Groton Waste- | 
water Treatment Facil- 


Marina at American 
Wharf. 


Connecticut River, Old 
Saybrook. 


Connecticut River, Old 
Saybrook. 

Connecticut River, Old 
Saybrook: 

Lower Connecticut River 


Connecticut River, Old 
Lyme. 


Connecticut River, Glas- 
tonbury. . 

Connecticut River, Port- 
land. 

Connecticut River, 
Haddam. 


Connecticut River, East 
Haddam. 

Connecticut River, 
Chester. 

Connecticut River, 
Chester. 

Connecticut River, . 
Chester. 

Connecticut River, Deep 
River. 

Connecticut River, 
Essex. 

Connecticut River, 
Essex. 


Hamburg Cove, Lyme ... 
Niantic River, Waterford 


Niantic River, East 
Lyme. 


Smith Cove (Niantic), 
East Lyme. 

Niantic River, East 
Lyme, Waterford. 


Niantic River, East 
Lyme. 

Thames River, New 
London. 


Thames River, New 
London. 

Thames River, New 
London. 
Thames River, New 

London. 


Thames River (Norwich - 
Harbor), Norwich. 


VHF CH 9, 860-388-— 
3260. 


VHF CH 7, 9, 860-388- 


VHF CH 9, 860-434— 
8638. 


VHF CH 68, 860-657- 
3232. 

VHF CH 68, 860-342- 
4735. 

VHE-CH 9; 13 


VHF CH 9, 860-526- 
9366. 

VHF CH 9, 860-526- 
5147. 

VHF CH 16, 860-526- 
2227. 

VHF CH 9, 806-526- 
5580. 

VHF CH 9, 860-767- 
0001. 

VHF CH 68, 860-767- 
8257. 


2155. 


VHF CH 8, 9, 860—739- 
6264. 


VHF CH 9, 78, 860— 
443-8457. 


VHF CH 9, 68, 860- 
437-7022. 

VHF Ch 9, 10, 860- 
443-6304. 


VHF CH 72, 860-446- 


4086. 


VHF CH 68, 860-886- 
6363. 


May 1—Oct 31, M—-W 8 
a.m.—4:30 p.m., Th-F 
8 a.m.—6 p.m., Sun 8 
a.m.—5 p.m. 

May 1—Nov 15, daily 8 
a.m.—5 p.m. 

May 1=Nov 30, 9 a.m.— 
4 p.m. 

TBD 


Memorial Day—Colum- 
bus Day, M—-F 8 a.m. 
to 5 p.m., Sat, Sun 
and Monday Holidays 
9 a.m.—7 p.m. 

Apr 1—Oct 31, daily 9 
a.m.—5 p.m. 

Apr 1—Nov 30, daily 8 
a.m.-6 p.m. 

May 1-—Oct 31, M-F 8 
a.m.—4:30 p.m, Sat 10 
a.m.—3 p.m, Sun by 
appointment. 

May 1—Nov 30, daily 9 
a.m.—6 p.m. 

May 1—Oct 31, daily 8 
a.m.—5 p.m. 

Apr 1—Nov 30, daily 8 
a.m.—5 p.m. 

May 1—Oct 31, daily 8 
a.m.—4 p.m. 

June 1—Sept 30, daily 
7:30 a.m. to 5 p.m. 
May 1—Oct 31, M—Th 8 
a.m.—5 p.m, F—Sun 8 

a.m.—6 p.m. 

May 1—Oct 31 M-Sat 9- 

5 


May 1—Oct 31, M—Th 10 
a.m.—4 p.m. 

May 1—Oct 15, M-F 8 
a.m.—4:30 p.m, Sat 
and Sun 8 a.m.-12 


p.m. 
May 1—Oct 31, daily 9 
a.m.—4 p.m. 


and Monday Holidays 
9 a.m.—5 p.m. 
May 15—Nov 15, 8-4 .... 


May 1—Oct 31 M-Th 
8:30-5:30, F—Sun 
8:30-6:30. 

Mar 1—Nov 30, daily 8 
a.m.—8 p.m. 

Mar 1—Nov 30, daily 
7:30 a.m.—5 p.m. 

May 1-Oct 31 M-F 7-3 
Sat-Sun 7-10. 


Apr 1-Nov 30, daily 8 
a.m.—8 p.m. 


May 30-Nov 1, Sat, Sun | 


10 
N/A 


10 


N/A 


20+ 


Free. 


$5. 
$5. 
Free/$5 for non-mem- 


bers. 


Free. 


Free/$5 for non-mem- 
bers. 

Free/$5 for non-mem- 
bers. 

$5. 

$5. 


$5. 


$0.50 per gallon. 


Free. 
$5. 
Free. 


$3 (portable), Free at 
gas dock. 


| 27723 

q water 

depth | 

(feet) 

| 14| $10. 

|  1431., 

| VHF CH 68 Free. 

| 
| | 8 
| 

860-345-2286 

| | 6 | Free. 
| 6 | Free. 
4 el | 6 | No data. 

| | 10 | $5. | 
| | | | 12 
| | | | | 12 
| 860-434-0028 4-5 | 

VHF CH 9, 860-444— | 5 
1999. 

VHF CH 9, 860—739- 7\ 

| | || 

| 

| 860-739-8585 5 | 

| 

13 

| 12 

| 
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Dated: May 4, 2006. 
Robert W. Varney, 
Regional Administrator, Region 1. 
[FR Doc. E6-7275 Filed 5-11-06; 8:45 am] 
BILLING CODE 6560-50-P 


EXPORT-IMPORT BANK OF THE 
UNITED STATES 


Public Notice 87 
Agency Information Collection 


Activities: Submission for OMB 
Review; Comment Request 


AGENCY: Export-Import Bank of the U.S. 


ACTION: Notice and request 45 
comments. 


SUMMARY: The Export-Import Bank, as a 
part of its continuing effort to reduce 
paperwork and respondent burden, 

_ invites the general public and other 
Federal Agencies to comment on the 
proposed information collection, as 
required by the Paperwork Reduction 
Act of 1995. Our customers will be able 
to submit this form on paper or 
electronically. The form has been 
updated in the following ways: 

e The format has been changed in. 
order to standardize its outline with 
those used for medium-term insurance 
and guarantees and exporter short-term 
single sale insurance. 

e Information requested in order for 

_ the applicant to obtain special insurance 
coverages has been taken out of the 
body of the application and put in 
separate appendixes. 

e Information about the end-user and 
agent is now requested. 

e Legal certifications have been 
updated. 

e The application also more explicitly 
states the financial information that is 
required to be submitted with the 
application. 


DATES: Written cumneete should be 
received on or before June 12, 2006 to 
be assured of.consideration. 
ADDRESSES: Direct all comments to 
David Rostker, Office of Management 
and Budget, Office of Information and 
Regulatory Affairs, NEOB, Room 10202, 
Washington, DC 20503, (202) 395-5897. 
SUPPLEMENTARY INFORMATION: 

Title and Form Number: Application 
for Financial Institution Short-term 
Single-Buyer Insurance, EIB 92-41. 

OMB Number: Presently part of OMB 
#3048—0009 collection. Going forward 
we would like this form to have its own 
OMB number. 

Type of Review: Regular. 

Need and Use: The information 
requested enables the financial 


institution applicant to provide Ex-Im . 
Bank with the information necessary to 
obtain legislatively required assurance 
of repayment and fulfills other statutory 
requirements. 

Affected Public: The form affects 
entities involved in the export of U.S. 
goods and services. 

Estimated Annual Respondents: 265. 

Estimated Time Per Respondent: 1 
hour. 

Estimated Annual Burden: 265 hours. 

Frequency of Reporting or Use: As 
needed, each time a financial institution 
seeks short-term insurance for an export 
sale to a single buyer. 


Dated: May 8, 2006. 
Solomon Bush, 
Agency Clearance Officer. 
[FR Doc. 06-4437 Filed 5—11—06; 8:45 am] 
BILLING CODE 6690-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Administration on Aging 


2005 White House Conference on 
Aging Policy Committee 


AGENCY: Administration on Aging, HHS. 
ACTION: Notice of meeting. 


SUMMARY: Pursuant to Section 10(a) of 
the Federal Advisory Committee Act as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the ninth Policy 
Committee meeting concerning 
adoption of the final report. The 
meeting will be open to the public, with 
attendance limited to space available. 


Individuals who plan to attend and 


need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
inform the contact person listed below 
in advance of the meeting. This notice 
is being published less than 15 days 
prior to the meeting due to scheduling 
problems. 

DATES: The meeting will be held 
Tuesday, May 23, 2006, from 10 a.m. to 
2 p.m. 

ADDRESSES: The meeting will be held in 
the Executive Room at The Washington 
Court Hotel, 525 New Jersey Avenue, 
NW., Washington, DC 20001-1527 

FOR FURTHER INFORMATION CONTACT: 
Emily Morrison at (301) 443-3457, or e- 
mail at Emily.Morrison@hhs.gov. 
Registration is not required. Seating is 
on a first come, first-served basis. 
SUPPLEMENTARY INFORMATION: Pursuant 
to the Older Americans Act 
Amendments of 2000 (Pub. L. 106-501, 
November 2000), the Policy Committee 


will meet to finalize and adopt the Final | 


Report of the 2005 White House 
Conference on Aging. 

Dated: May 9, 2006. 
Edwin L. Walker, 


Deputy Assistant Secretary for Policy and 
Programs. 


[FR Doc. E6—-7253 Filed 5—11—06; 8:45 am] 
BILLING CODE 4154-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 


Prevention 


Disease, Disability, and Injury 
Prevention and Control Special 
Emphasis Panel (SEP): The 
Implementation of Human 
Papillomavirus Vaccination in 
Communities With Elevated Rates of 
Cervical Cancer, Potential Extramural 
Project (PEP) 2006—R-02 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
announces the following meeting: 


Name: Disease, Disability, and Injury 
Prevention and Control Special Emphasis 
Panel (SEP): The Implementation of Human 
Papillomavirus Vaccination in Communities 
with Elevated Rates of Cervical Cancer, | 
Potential Extramural Project (PEP) 2006—R— 
02. 

Time and Date: 12 a.m.—5 p.m., May 25, 
2006 (Closed). 

Place: Centers for Disease Control and 
Prevention, Building 21, Conference Room 
8116, 8th Floor, 1600 Clifton Road, Atlanta, 
GA 30333, Telephone 404-639-4641. 

Status: The meeting will be closed to the 
public in accordance with provisions set 
forth in section 552b(c)(4) and (6), Title 5 
U.S.C., and the Determination of the Director, 
Management Analysis and Services Office, 
CDC, pursuant to Public Law 92-463. 

Matters to be Discussed: The meeting will 
include the review, discussion, and 
evaluation of applications received in 
response to “The Implementation of Human 
Papillomavirus Vaccination in Communities 
with Elevated Rates of Cervical Cancer,’’ PEP 
2006—R-02. 

Due to programmatic matters, this Federal 
Register Notice is being published on less 
than 15 calendar days notice to the public (41 
CFR 102-3.150(b)). 

For Further Information Contact: Jim 
Newhall, PhD., Scientific Review 5 
Administrator, Centers for Disease Control 
and Prevention, 1600 Clifton Road NE., MS 
D-72, Atlanta, GA 30333, Telephone 404— 
639-4941. 

The Director, Management Analysis and 
Services Office, has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities, for 
both CDC and the Agency for Toxic 
Substances and Disease Registry. 
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Dated: May 8, 2006. 
Alvin Hall, 
Director, Management Analysis and Services 


Office, Centers for Disease-Control and 
Prevention. 


[FR Doc. 06-4499 Filed 5-11-06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Disease, Disability, and injury 
Prevention and Control Special 
Emphasis Panel (SEP): The Sexual 
Networks of African American Sexually 
Transmitted Infection Repeaters: An 
Elaboration of Risk, Potential 
Extramural Project (PEP) 2006—R-—04; 
Internet and Sexually Transmitted 
Disease Center of Excellence, PEP 
2006—R-05 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
announces the following meeting: 


Name: Disease, Disability, and Injury 
Prevention and Control Special Emphasis 
Panel (SEP): The Sexual Networks of African 
American Sexually Transmitted Infection 
Repeaters: An Elaboration of Risk, PEP 2006— 
R-04; Internet,and Sexually Transmitted 
Disease Center of Excellence, PEP 2006—R-— 
05. 

Time and Date: 12 a.m.—5 p.m., May 24, 
2006 (Closed). 

Place: Centers for Disease Control and 
Prevention, Building 21, Conference Room 
8116, 8th Floor, 1600 Clifton Road, Atlanta, 
GA 30333, Telephone 404-639-4941. 

Status: The meeting will be closed to the 
public in accordance with provisions set 
forth in section 552b(c)(4) and (6), Title 5 
U.S.C., and the Determination of the Director, 
Management Analysis and Services Office, 
CDC, pursuant to Public Law 92-463. 

Matters to be Discussed: The meeting will 
include the review, discussion, and 
evaluation of applications received in 
response to “The Sexual Networks of African 
American Sexually Transmitted Infection 
Repeaters: An Elaboration of Risk,” PEP 
2006—R-04; ‘Internet and Sexually 
Transmitted Disease Center of Excellence,” 
PEP 2006-R-05. 

Due to programmatic matters, this Federal 
Register Notice is being published on less 
than 15 calendar days notice to the patie (41 
CFR 102-3.150(b)). 

For Further Information Contact: jim 
Newhall, Ph.D., Scientific Review 
Administrator, Centers for Disease Control 
and Prevention, 1600 Clifton Road NE., MS 
D-72, Atlanta, GA 30333, Telephone 404— 
639-4941. 

The Director, Management Analysis and 
Services Office, has been delegated the 
authority to sign Federal Register notices 


pertaining to announcements of meetings and 
other committee management activities, for 
both CDC and the Agency for Toxic 
Substances and Disease Registry. 

Dated: May 8, 2006. 
Alvin Hall, ; 
Director, Management Analysis and Services 
Office, Centers for Disease Control and 
Prevention. 
[FR Doc. 06—4500 Filed 5—11—06; 8:45 am] 
BILLING CODE 4163-18-P ‘ 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES. 


Centers for Medicare & Medicaid 
Services 


[Document identifier: CMS-1450 (UB-04), 
CMS-10181] 


Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Aet of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS), Department of Health 
and Human Services, is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper - 
performance of the Agency’s function; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

1. Type of Information Collection 
Request: New Collection; Title of 
Information Collection: Medicare 
Uniform Institutional Provider Bill and 
Supporting Regulations in 42 CFR 
424.5; Use: Section 42 CFR 424.5(a)(5) 
requires providers of services to submit 
a claim for payment prior to any 
Medicare reimbursement. Charges billed 
are coded by revenue codes. The bill 
specifies diagnoses according to the 
International Classification of Diseases, 
Ninth Edition (ICD—9—CM) code. 
Inpatient procedures are identified by 
ICD-9-CM codes, and outpatient 
procedures are described using the CMS 
Common Procedure Coding System 
(HCPCS). These are standard systems of 


identification for all major health 
insurance claims payers. Submission of 
information on the CMS—1450 permits 
Medicare intermediaries to receive 
consistent data for proper payment. All 
hardcopy claims processed by Medicare 
fiscal intermediaries must be submitted 
on the CMS—1450 (UB-—04) after May 23, 
2007. Data fields in the X12N 837 data 
set are consistent with the CMS—1450 
(UB-—04) data set.; Form Numbers: CMS— 
1450 (UB—04) (OMB#: 0938—NEW); 
Frequency: Reporting—On occasion; 
Affected Public: Not-for-profit 
institutions, business or other for-profit; 
Number of Respondents: 53,111; Total 
Annual Responses: 179,489,721; Total 
Annual Hours: 308,237. 

2. Type of Information Collection 
Request: New collection; Title of 
Information Collection: Enrolling Low- 
Income Beneficiaries into the Medicare 
Prescription Drug Program—Survey of 
State Agency Experiences; Use: The 
Centers for Medicare and Medicaid 
Services (CMS) will conduct a survey of 
state Medicaid agencies, state health — 
insurance plans (SHIPs), and state 
pharmaceutical assistance programs 
(SPAPs) to identify best practices for the 
successful enrollment of all types of 
low-income Medicare beneficiaries into 
a low-income subsidy and the Medicare 
Part D Prescription Drug Benefit 
Program. The evaluation will assist in 
identifying the best practices, the factors 
that make them effective, and how the 
information can be disseminated in an 
effective manor. The information will be 
used to help CMS as it designs its 
outreach and communication campaigns 
in subsequent open enrollment periods.; 
Form Number: CMS-—10181 (OMB#: 
0938—NEW); Frequency: Reporti 
Other, one-time; Affected Public: State, 
Local or Tribal governments, Federal 
government; Number of Respondents: 
126; Total Annual Responses: 126; Total 
Annual Hours: 63. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS Web Site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or E- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786- 
1326. 

Written comments and 
recommendations for the proposed 
information collections must be mailed 
or faxed within 30 days of this notice 
directly to the OMB desk officer: OMB 
Human Resources and Housing Branch, 
Attention: Carolyn Lovett, New 
Executive Office Building, Room 10235, 


| 
q 


27726 


Federal Register/Vol. 71, No. 92/ Friday, May 12, 


2006 / Notices 


Washington, DC 20503, Fax Number: 
(202) 395-6974. 

Dated: May 5, 2006. 
Michelle Shortt, 
Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. . 
[FR Doc. E6-7304 Filed 5-11-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS—10182, CMS—R- 
199, CMS—10180, CMS-317, CMS-319] 


Agency Information Collection 
Activities: Proposed Collection; - 
Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS) is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

1. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Model 
Creditable Coverage Disclosure Notices; 
Use: Section 1860D—1 of the MMA 
requires entities that offer prescription 
drug benefits under any of the types of 
coverage described in 42 CFR 423.56(b) 
to provide a disclosure of creditable 
coverage status to all Medicare Part D 
eligible individuals covered under the 
entity’s plan. These disclosure notices 
must be provided to Part D eligible 
individuals, at a minimum, at the 
following times: (1) Prior to an 
individual’s initial enrollment period 
for Part D, (2) prior to the effective date 
of enrollment in the entity’s coverage, 
and upon any change in creditable 
status; (3) prior to the commencement of 


the Part D Annual Coordinated Election 
Period (ACEP) which begins on 
November 15 of each year, and (4) upon 
request by the individual. Disclosure of 
whether prescription drug coverage is 
creditable provides Medicare eligible 
individuals with important information 
relating to their Medicare Part D 
enrollment. Form Number: CMS—10182 
(OMB#: 0938-0990); Frequency: 
Recordkeeping, Third party disclosure 
and Reporting: On occasion, Annually, 
and Other-As requested; Affected 
Public: Individuals or households, 
business or other for-profit, not-for- 
profit institutions and Federal, State, 
local or tribal government; Number of 
Respondents: 450,160; Total Annual 
Responses: 1,225,173; Total Annual 
Hours: 522,204. 

2. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Medicaid Report 
on Payables and Receivables; Use: The 
Chief Financial Officers (CFO) Act of 
1990, as amended by the Government 
Management Reform Act (GMRA) of 
1994, requires’ government agencies to 
produce auditable financial statements. 
Because the Centers for Medicare & 
Medicaid Services (CMS) fulfills its 
mission through its contractors and the 
States, these entities are the primary 
source of information for the financial 
statements. There are three basic 
categories of data: expenses, payables, 
and receivables. The CMS-64 is used to 
collect data on Medicaid expenses. The 
CMS-R-199 collects Medicaid payable 
and receivable accounting data from the 
States.; Form Number: CMS—R-199 
(OMB#: 0938-0697); Frequency: 
Reporting—Annually; Affected Public: 
State, local or tribal governments; 
Number of Respondents: 57; Total 


- Annual Responses: 57; Total Annual 


Hours: 342. 

3. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: State Children’s 
Health Insurance Program (SCHIP) 
Report on Payables and Receivables; 
Use: Collection of SCHIP data and the 
calculation of the SCHIP Incurred But 
Not Reported (IBNR) estimate are 
pertinent to CMS’ financial audit. The 
CFO auditors have reported the lack of 
an estimate for SCHIP IBNR payables 
and receivables as a reportable 
condition in the FY 2005 audit of CMS’s 
financial statements. It is essential that 
CMS collect the necessary data from 
State agencies in FY 2006, so that CMS 
continues to receive an unqualified 
audit opinion on its financial . 
statements. Program expenditures for 
the SCHIP have increased since its 


inception; as such, SCHIP receivables 
and payables may materially impact the 
financial statements. The SCHIP Report 
on Payables and Receivables will 
provide the information needed to 
calculate the SCHIP IBNR.; Form 
Number: CMS—10180 (OMB#: 0938— 
0988); Frequency: Reporting—Annually; 
Affected Public: State, Local or Tribal 
governments; Number of Respondents: 
56; Total Annual Responses: 56; Total 
Annual Hours: 336. 

4. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: State Medicaid 
Eligibility Quality Control Sampling 
Plan and Supporting Regulations in 42 
CFR 431.800—431.865; Use: State 
Medicaid Eligibility Quality Control 
(MEQC) is operated by the State Title 
XIX agency to monitor and improve the 
administration of its Medicaid system. 
The MEQC system is based on monthly 
State reviews of Medicaid cases by 
States performing the traditional 
sampling process identified through 
statistically reliable statewide samples 
of cases selected from the eligibility 
files. These reviews are conducted to 
determine whether or not the sampled 
cases meet applicable State Title XIX 
eligibility requirements. The reviews are 
also used to assess beneficiary liability, 
if any, and to determine the amounts 
paid to provide Medicaid services for 
these cases.; Form Number: CMS-317 
(OMB#: 0938-0146); Frequency: 
Recordkeeping and Reporting—Semi- 
annually; Affected Public: State, Local 
or Tribal governments; Number of 
Respondents: 10; Total Annual 
Responses: 20; Total Annual Hours: 
480. 

5. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: State Médicaid 
Eligibility Quality Control (MEQC) 
Sample Selection Lists and Supporting 
Regulations in 42 CFR 431.800-—431.865; 
Use: State Medicaid Eligibility Quality 
Control (MEQC) is operated by the State 
Title XIX agency to monitorand | 
improve the administration of its 
Medicaid system. The MEQC system is 
based on State reviews of Medicaid 
beneficiaries identified through 


. Statistically reliable statewide samples 


of cases selected from the eligibility 
files. These reviews are conducted to 
determine whether or not the sampled 
cases meet applicable State Title XIX 
eligibility requirements by States . 
performing the traditional sample 
process. The reviews are also used to 
assess beneficiary liability, if any, and to 
determine the amounts paid to provide 
Medicaid services for these cases. At the 


i 

| 

q 
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beginning of each month, State agencies 
still performing the traditional sample 
are required to submit sample selection 
lists which identify all of the cases 
selected for review in the States’ 
samples. The sample selection lists 
contain identifying information on 
Medicaid beneficiaries such as: State 
agency review number; beneficiary’s 
name and address; the name of the 
county where beneficiary resides; 
Medicaid case number, etc. The 
submittal of the sample selection lists is 
necessary for regional office (RO) 
validation of State reviews. Without 
these lists, the integrity of the sampling 
results would be suspect and the ROs 
would have no data on the adequacy of 
the States’ monthly sample draw or 
review completion status.; Form 
Number: CMS-319 (OMB#: 0938-0147); 
Frequency: Reporting—Monthly; 
Affected Public: State, Local or Tribal 
governments; Number of Respondents: 
10; Total Annual Responses: 120; Total 
Annual Hours: 960. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS’ Web Site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or e- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786- 
1326. 

To be assured consideration, 
comments and recommendations for the 
proposed information collections must 
be received at the address below, no 
later than 5 p.m. on July 11, 2006. 

CMS, Office of Strategic Operations 
and Regulatory Affairs, Division of 


Regulations Development—C, Attention: 


Bonnie L Harkless, Room C4—26—05, 
7500 Security Boulevard Baltimore, 
Maryland 21244-1850. 

. Dated: May 5, 2006. 

Michelle Shortt, 

Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 

[FR Doc. E6—7305 Filed 5-11-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of Inspector General 


Program Exclusions: March & April 
2006 


AGENCY: Office of Inspector General, 
HHS. 


ACTION: Notice of program exclusions. 


During the months of March & April 
2006, the HHS 


Office of Inspector General imposed 
exclusions in the cases set forth below. 
When an exclusion is imposed, no 
program payment is made to anyone for 
any items or services (other than an 
emergency item or service not provided 
in a hospital emergency room) 
furnished, ordered or prescribed by an 
excluded party under the Medicare, 
Medicaid, and all Federal Health Care 
programs. In addition, no program 
payment is made to any business or 
facility, e.g., a hospital, that submits 
bills for payment for items or services 
provided by an excluded party. Program 
beneficiaries remain free to decide for 
themselves whether they will continue 
to use the services of an excluded party 
even though no program payments will 
be made for items and services provided 
by that excluded party. The exclusions 
have national effect and also apply to all 
Executive Branch procurement and non- 
procurement programs and activities. 


Subject, city, state — 
Program-Related Convictions 

Allen, ~ 5/18/2006 
Fresno, CA 

Danbury, CT 

Andrews, Raleigh 4/20/2006 
Florence, SC 

Bartko, Douglas 4/20/2006 
Wasilla, AK 

Bates, Jeffrey 4/20/2006 
Courtland, OH 

Bengochea, Alberto ................. 4/20/2006 
Miami, FL 

Betancourt, Lazaro. 5/18/2006 
Miami, FL 

Bhagene, Dilip 5/18/2006 

- Little Neck, NY 

Seattle, WA 

Borges, Alfredo 5/18/2006 
Miami, FL 

5/18/2006 
Miami, FL 

Campbell, Arthur 4/20/2006 
Milwaukee, WI 

Canepa, 5/18/2006 
Coleman, FL 

Castro, Mirta 4/20/2006 
Hialeah, FL 

Chavez, Eleazar 5/18/2006 
Costa Mesa, CA 

Chi, Ching 4/20/2006 
Hacienda Heights, CA 

Clark, Sally 4/20/2006 
Lockport, NY 

Coleman, Steven 4/20/2006 
Maicom, IA 

Crenshaw, Leonard 4/20/2006 
Rosharon, TX 

Davis, Carolyn 5/18/2006 
Lexington, KY 

Davis, Otis 5/18/2006 


Subject, city, state 

Lexington, KY : 

Denison, Kay 4/20/2006 
Northport, WA 

Denney, Cheryl 4/20/2006 
Piqua, OH 

Duke Medical Clinic, Inc ........... 4/20/2006 
El Monte, CA 

Dunn, George 4/20/2006 
Raiford, FL 

Ellis, Carri 4/20/2006 
Kansas City, MO 

Escoto, Eulalia 4/20/2006 
Ontario, CA 

Evoy, Lisa 5/18/2006 
Bellingham, WA 

Family Medical Management 
4/20/2006 
Portland, OR 

Felix, Andrew 4/20/2006 
Fayetteville, GA F 

Flynn, Jennifer 5/18/2006 
Rock Hill, SC 

Forward, Elizabeth .................... 5/18/2006 
Youngstown, OH 

Fuentes, Orlando 5/18/2006 
Pensacola, FL 

Garrido, Jose 5/18/2006 
Hialeah, FL 

Gazarov, Georgi 5/18/2006 
Glendale, CA 

Georges, 5/18/2006 
Oakland Park, FL 

Gonzalez, Carlos 5/18/2006 
Tallahassee, FL 

Gonzalez, Miraidy .................. 5/18/2006 
Tallahassee, FL 

Guerra, Isabel 5/18/2006 
Coleman, FL : 

Hamilton, Donna 4/20/2006 
Tallahassee, FL 

Hearne, Charles 5/18/2006 
Fordyce, AR 

Hechavarria, Mirta 4/20/2006 
Miami, FL 

Hermanson, Paul ........... 4/20/2006 
Yankton, SD 

Hill, Jacqueline 5/18/2006 
Los Angeles, CA 

Huynh, Toan 4/20/2006 
Poway, CA 

Jacob, Saramma 5/18/2006 
Rochester, NY 

Keffeler, Carlee 5/18/2006 
Heavener, OK 

Koca, Toni 4/20/2006 
Chula Vista, CA 

Koch, Johnna 4/20/2006 
Galloway, OH 

Lang, Scott 4/20/2006 
Montezuma, IA ° 

Lawrence, Willie 5/18/2006 
Belle Glade, FL 

Lediord, SUSAN 5/18/2006 
Simpsonville, SC 

Mari, Michel 4/20/2006 
Hialeah Gardens, FL 

Marrero; 4/20/2006 
Miami, FL 

Martinez, Daniel ........................ 5/18/2006 
Miami, FL 

Martinez, Edith 5/18/2006 
Hialeah, FL 


Martinez, Maria. 
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Eagle Mountain, UT 
Robinson, Bernice .................... 
Grants Pass, OR 


Swofford, Crystal 


Spokane, WA 6 
Tessier, 


Danville, KY 
Umanoff, Leonard 
Staten Island, NY 


Tallahassee, FL 
Veliz, Marcial 
Pico Rivera, CA 


Yeghishian, Norik 
Glendale, CA 


Miami, FL 


Feiony Conviction for Health 


Loveland, CO 
Aune, Phyllis 
Yankton, SD 
Barnes, Tina 
Largo, FL 
Bodnar, Matthew 
Toronto, OH 
Bonuccelli, Linda 
Portland, OR 
Camp, Rick 
Montgomery, AL 
Clark, Jamar 
Carmichael, CA 


Kennebunk, ME 
Cote, Jill 

Springvale, ME 
Fernandez, Dalia 

Miami, FL 


. Flores, Frances 


Loveland, CO 
Fordham, Inc, DBA Duncan 
Drugs 
Augusta, GA 
Fordham, John 


Montgomery, AL 
Garber, Philip 


Johnstown, NY 
Kutler, Stephen 
Carmichael, CA 


- Grable, Paige 


_ Misuraca, Betsy 


Foresthill, CA 


Whitehouse, OH ~ 
Ritchie, Pamela 
Rockville, IN 


Vancouver, WA 
Rubin, Mark 


Pinellas Park, FL 
Shamrock, Marlene 

Cortland, OH 
Simpkins, Theresa 

Gulfport, FL 
Stone, Frankie 

Woodlake, CA 
Thompson, Blanche 

Pineville, LA 
Ulsrud, Kathleen 

Ft Lauderdale, FL 
Vedaa, Julie 


Lakewood, OH 
Wagner, Alan 
Riverside, OH 
Wetsch, Mark 
Yankton, SD 


Grand Rapids, Ml 
Williams, Robin 
Estill, SC 


4/20/2006 
4/20/2006 


Felony Control Substance Conviction 


Akers, Rava 
Ft Blackmore, VA 


Hood River, OR 
Bishop, Margaret 
Savannah, GA 
Brady, Rennye ....... 


Franklin, TN 
Chism, Jerry 

Jamestown, TN 
Clark, Kim 

Spring Hill, FL 
Cleveland, Stephanie 

Spring Valley, CA 
Deleon, Rosalinda 

San Antonio, TX - 
Duenas, Vincent 

Barrigada Heights, GU 
Ferst, Kenneth 


Bristol, TN 


Cleveland, TN 
Gray, Jeffrey 


4/20/2006 
4/20/2006 
5/18/2006 
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Subject, city, state date Subject, city, state date Po date 
South Gate, CA Wall, NJ Orting, WA q 
Martinez, Ruben 5/18/2006 Strugatsky, Igor 4/20/2006 Means, Meriam 5/18/2006 
Miami, FL ; San Diego, CA Minneapolis, MN i 
Ft Mill, SC 
Mauidin, Natalie 4/20/2006 5/18/2006 Monnin, Angela 5/18/2006 
Warrensville Hts, OH Kettering, OH ; 
Megee, Vickie | 4/20/2006 Torossian, Aram | 4/20/2006 Nalugon, Napoleon ................... 5/18/2006 | 
Water Vailey, MS Burbank, CA Stockton, CA _ 
Medina, Pura 5/18/2006 Tumey, Daniel 5/18/2006 Ravago, Cheryl | 4/20/2006 
Tallahassee, FL Aptos, CA 7 
Meier, Molly 4/20/2006 5/18/2006 Reed, Pauline 4/20/2006 | 
Fort Worth, TX . i 
Mercado, Nydia 4/20/2006 Valdes, Meilin 5/18/2006 5/18/2006 
Los Angeles, CA 
iami, 
Lamesa, TX Oakdale, LA Southampton, PA 
Morris, Lionel 4/20/2006 White, Dana 4/20/2006 j 4/20/2006 
Jeanerette, LA Memphis, TN 
Taft, CA 
Nina Transport, Inc 4/20/2006. Zamora, Edgar 5/18/2006 4/20/2006 
Milwaukee, WI 
Spokane, WA Care Fraud 
Perez, Gilda | 4/20/2006 
Phillips, Chrystal 4/20/2006 

Okial City, OK 4/20/2006 4/20/2006 
Pina, Antonio 1 
Porties, Ev 4/20/2006 4 
Rambharrack, Mona 5/18/2006 
Ramos, Adriana 5/18/2006 

Ramos, Daniel | 5/18/2006 
Atlanta, GA Cobey, 5/18/2006 
Reed, Loatha | 4/20/2006 Cape Coral, FL 
Fresno, CA Cole, Susan 5/18/2006 
Punta Gorda, FL | 5/18/2006 _ Chipley, FL 
Hoquiam, WA 
Risenmay, Leanna 5/18/2006 4/20/2006 
5/18/2006 4/20/2006 
Bryan, TX 5 
JETS, 4/20/2006 4/20/2006 Carter, Wanda 4/20/2006 
Jackson, MS 3 5 
Miami Shore, FL ; 
Cordova, TN Manchester, KY 
Rubensteen, Lorry | 4/20/2006 Imhoff, | 5/18/2006 | 5/18/2006 
Hollywood, FL Biloxi, MS : 
San Anselmo, CA Goodyear, AZ 
Sedano, Alexander ................... | 4/20/2006 Krajeir, Tirzah 4/20/2006. 4/20/2006 
Pico Rivera, CA : | 
Silva, Eugenio 5/18/2006 5/18/2006 5/18/2006 
Miami, FL New York, NY : 
Smith, Pamela 4/20/2006 Long, Matthew 4/20/2006 Glasgow, Robert 4/20/2006 
Beaumont, TX Montgomery, AL | 
Coleman, FL Columbus, OH P| 


~ 
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Subject, city, state Subject, city, state Effective 
Napa, CA / East Northport, NY Beaverton, AL . 
Haag, Catherine... | 4/20/2006 Kyyitan, 5/18/2006 
Middletown, OH ; Buckeye, AZ Conviction for Health Care Fraud 
Haddad, Charlie 5/18/2006 Lewis, Antionette 4/20/2006 
N Olmstead, OH Waycross, GA Calderon, Wendy ................00002 5/18/2006 
Hopkins, Pauline 4/20/2006 Lim, Jaime 5/+8/2006 Los Angeles, CA 
Del Rio, TX Seattle, WA Gates, Cynthia 5/18/2006 
Huffman, Melinda 5/18/2006 Lovell, Steven 4/20/2006 Eatonville, WA 
Tyler, TX Newport Beach, CA Getner, David .............scessessnees 5/18/2006 
Lancaster, Carol 4/20/2006 Macfarlane, Terry 5/18/2006 lowa City, IA 
Ogden, UT Newport Beach, CA Nijie, Jabou 4/20/2006 
Pallatt, Melanie 4/20/2006 Mairidith, Lenora 4/20/2006 Lynnwood, WA 
Kissimmee, FL Tupelo, MS Salgado, Cristobal ..............cc00 5/18/2006 
Shadrick, Sharon 5/18/2006 5/18/2006 Los Angeles, CA 
Erwin, TN ’ 
4/20/2006 Mays, Quiana 5/18/2006 License Revocation/Suspension/ 
Washington, DC Abadjivor, Elizabeth ................. 4/20/2006 
buse/Neglect victions Richland, NJ 
Megaffin, Bernard 4/20/2006 Sweetwater, TN 
Arceneaux, Kevin 4/20/2006 Pratt, KS Alcantara, Roman 4/20/2006 
Huntsville, TX Milch, Eli 4/20/2006 Gainesville, FL 
Barnett, Kimberly 0.0.0.0... 5/18/2006 New York, NY Anderson, Lanette ................08 5/18/2006 
Freeport, FL Minard, Melanie ...................00 5/18/2006 Picayune, MS 
Benjamin, Larry ...................0000 ‘ 5/18/2006 Windsor, VT Anderson, Paula Sue .............. 5/18/2006 
Sumter, SC Mitchell, Della 4/20/2006 Niceville, FL 
Boric, Shari 4/20/2006 _ Rome, GA Arterberry, JOAN ........c:ccccceceseees 5/18/2006 
Fairfield, OH 4/20/2006 Yucca Valley, CA 
Cartwright, Louis .................00 5/18/2006 eyser, Ashe, April 5/18/2006 
CA Okafor, Augustine 4/20/2006 FL 
Chakma, Hitoishi 4/20/2006 _ Baltimore, MD Atwood, Christy 5/18/2006 
Highland, CA Patel, Sanjay 4/20/2006 Rutland, VT 
Cheung, Alan 4/20/2006 _ Ardsley, NY Bairos, 5/18/2006 
New York. NY Peaslee, JOdY 5/18/2006 Acushnet, MA 
Clarke, ShaUNda 4/20/2006 Sheldon, VT Banks, Anthony 4/20/2006 
Clay, Chad» 4/20/2006 Waterville, ME Banks, NichOlAS 4/20/2006 
Delphos, OH 5/1 8/2006 Vancouver, WA 
akiand, 
2 Rochester, NY : 
Fakuade, Phyllis 5/18/2006 Beasley, Vanessa 5/18/2006 
Baltimore, MD Woodbine, GA Lexington, NC 
Frey, 4/20/2006 Smoot, Weldon 4/20/2006 Beck, Terri 4/20/2006 
Grand Isle, VT London, OH Crossville, TN 
George, Clay 4/20/2006 Sutcliffe, Richard 5/18/2006 Becker, Marie 4/20/2006 
Canon City, CO Mercer Island, WA Bennington, VT 
. Giobbi, Renee 4/20/2006 Teapole, Sandra 5/18/2006 Bennett, Betty 4/20/2006 
Portland, ME Barberton, OH Grundy, VA 
Grant, ANthony | 4/20/2006 Thomas, Felecia 5/18/2006 Bibb, Ronald 4/20/2006 
Olympia, WA Rochester, NY Danville, KY ; 
Grooms, Natasha 5/18/2006 Toth, Kimberly 4/20/2006 Blackburn, Christy 4/20/2006 
Rochester, NY Ventura, CA Bowling Green, KY . 
Grotti, Lydia 4/20/2006 Tucker, Vivian 4/20/2006 Bleazard, Lindsey 4/20/2006 
Midland, TX Mt Vernon, OR Logan, UT 3 
Hill, Jay 5/18/2006 Washington, Teresa ................. 5/18/2006 Bockhorst, Julie ..................0 4/20/2006 
Toledo, OH Rochester, NY Lecanto, FL 
Hood-Henry, Robin 5/18/2006 Weekes, Lawrence 4/20/2006 Bonner, Tracy 4/20/2006 
Rochester, NY Reynoldsburg, OH Memphis, TN 
Jones, Sheldon 5/18/2006 Weissfuss, Meaghan ................ 4/20/2006 Bowman, David 5/18/2006 
Burgin, KY Libertytown, MD Lowell, MA 
Keita, Modibo 4/20/2006 Whitman, Dixie 5/18/2006 Bowman, Krista 4/20/2006 
Washington, DC Rochester, NY Debary, FL 
4/20/2006 Wilkins, Wanda | 5/18/2006 Boyer, Theresa 5/18/2006 
Baltimore, MD Chicago, IL Myakka City, FL : 
Kornblatt, 5/18/2006 Wright, Kristi 5/18/2006 Bradford, Charlean 5/18/2006 


- 
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Effective Effective 
date Subject, city, state date 


Ft. Collins, CO 
5/18/2006 
Virginia Beach, VA Lawrenceburg, KY 
Daniels, Aletha 5/18/2006 Goff, Denise 
Titusville, FL South Daytona, FL 
5/18/2006 


Berry, KY 


Palm Springs, FL 
Gregory, Shelia 
Ashiand City, TN 


St. Petersburg, FL 
Butler, Michael 


Bellevue, WA 
Hale, Karry 
Monticello, KY 
Hardy, Misty 
Philadelphia, PA Roanoke, VA 
Dunn, Richard Harvey, Teri 
Havelock, IA 
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Lyon, MS A 
Nortonville, KY 
Dayton, OH 
Coffeyville, KS Lakeland, FL Naples, FL = 
Britto, JONN 5/18/2006 Day, TOmi 4/20/2006 Granados, Irene 5/18/2006 
East Providence, Rl Sacramento, CA 2 Indio, CA = 
Broadnax, Tamika 4/20/2006 Deaton, Jennifer 4/20/2006 Graves, Carol 4/20/2006 
Phoenix, AZ Hazard, KY Zephyrhills, FL = 
Brown, Ricky 5/18/2006 Delaney, Christi 5/18/2006 Green, Pamela 4/20/2006 
Jackson, MS Madison, TN 
Bryan, Lisa 4/20/2006 Desposito-Barrera, Patricia ...... 4/20/2006. Greeson, Teresa 4/20/2006 
Stockton, CA _ Fairbury, IL 
Old Hickory, TN Kirkland, WA 
Pisgah, AL Indian Rock Beach, FL ’ Redmond, WA 
Butler, Michael 4/20/2006 Dineen, Leonard 5/18/2006 Grissom, Elizabeth ................... 5/18/2006 
Po Phoenix, AZ Brookland, AR 
5/18/2006 Dobben, Brenda 4/20/2006 Haddad, Emile 5/18/2006 
Kent, WA 2 Michigan City, IN Seattle, WA 
Butler, Roxanne 4/20/2006 Dominguez, Joanne .................. 4/20/2006 Haji, Mohammed 5/18/2006 ; 
North Lauderdale, FL 
East Falmouth, MA 
Carden, Teresa 4/20/2006 5/18/2006 
Vancouver, WA ; 
Boonville, CA 
Healdsburg, CA Inverness, FL . Yuma, AZ 
Jackson, MS Peoria, AZ Middleboro, MA . 
Vincennes, IN Lima, OH Spokane, WA : 
Catelli, William 5/18/2006 Erby, 4/20/2006 Hernandez, Xander .................. 4/20/2006 
Kennewick, WA Institute, WV Portland, OR 
Caverly, Victoria 4/20/2006 Escajeda, Richard .............5..... 5/18/2006 Herrera, JOSE 5/18/2006 
Spring Hill, FL San Diego, CA : Stanton, CA ; 
Chadda, Ropinder .................... 5/18/2006 Espinoza, Arturo 4/20/2006 Hickey, Colleen 5/18/2006 
Woodland Hills, CA Victorville, CA Ormond Beach, FL i 
Chambliss, Johnny ..................- 5/18/2006 Evans, Kimberly 5/18/2006 _ Hill, Rhonda 4/20/2006 
Tampa, FL Phoenix, AZ Bakersfield, CA 
Orlando, FL Holcomb, MS Wilmington, NC 
Iselin, NJ Rockwood, TN Wilmington, MA ; 
Christian, Linda | - 4/20/2006 Fralin, Randall 5/18/2006 Holifield, Kenya 5/18/2006 
Lakeland, FL Chandler, AZ Laurel, MS : 4 
Soddy Daisy, TN Pittsburgh, PA Carthage, MS . 
Cleveland, Brenda .................... 4/20/2006 Freeman, Christopher ..........,.... 4/20/2006 Holliday, Mary .................... 4/20/2006 q 
Knoxville, TN Riverside, CA Lakeland, FL 7 
Fairfield, CA Hernando, FL Colorado Spgs, CO 4 
Cole, Bridgett 5/18/2006 Fuller, Michael .......................... 4/20/2006 Howard, Joseph 4/20/2006 
Meridian, MS Menomonie, WI Chandler, AZ f 
Laporte, CO Long Beach, CA x3 Fairfield, |A ‘ 
Colon, Duchess. 5/18/2006 Gabriel, Melissa ........................ 5/18/2006 Husin, Patricia 4/20/2006 4 
Newport, Ri Charlotte, NC Tucson, AZ 
Marion, KY Tallahassee, FL Pleasant Hill, CA 
Gulf Breeze, FL Athens, TN Asheville, NC ; 
Frederick, MD San Antonio, TX Springfield, IL 
Ramsey, NJ Belirose, NY Englewood, FL 
Broken Arrow, OK Kennewick, WA Chattanooga, TN 
| 


~ 
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Subject, city, state = Subject, city, state — Subject, city, state rar 


Statesville, NC 

Janey, Melissa 
Collinsville, VA 

Johnson, Nancy 
Farmville, NC 

Johnson, Shannon 
Mesa, AZ 

JONES; 
Kure Beach, NC 

Jones, Wanda 
Athens, TN . : 

Kady-Lopes, Mary 
Falmouth, MA 

Kanofsky, Dorrie 
Ormond Beach, FL 

Kilpatrick, Marella 
Glendale, AZ 

Kopitsky, Sylvia 
Barstow, CA 

Irvine, CA 


Kwong, Heather 


Redlands, CA 

Hudson, MA 

Chicago, IL 

Madrid, NY 

Le Pobliete, Romeo ................... 
Irvine, CA 

Lee, Chin-Hsiang 
Rowland Heights, CA 

Lenoue, Barbara 
San Dimas, CA 

Lesnik, Susan 
Bluffton, SC 

Sacramento, CA 

Bakersfield, CA 

Knoxville, TN 

Oxnard, CA 

Ling, Nani 
Honolulu, HI 

Singer Island, FL 

Loewen-Hays, Stacey ............... 
Hayden, 

Ogden, UT 

Dana Point, CA 

LONG, CRASION 
Yuma, AZ 

Long, Lester 
Lake Arrowhead, CA 

North Andover, 

Lovely, Michelle ........... 
Lyndonville, VT 

Destin, FL 

Lunsiord, Debra 
Jackson, MS 

Lustenberger, Paul 
Pocatello, ID 

Macaraeg, Anita 
Norco, CA 

Macdougall, Marybeth .............. 
Milford, MA iy 

Mackey, David 


4/20/2006 


5/18/2006 


4/20/2006 
4/20/2006 
4/20/2006 
5/18/2006 
4/20/2006 
4/20/2006 
4/20/2006 
5/18/2006 
4/20/2006 
5/18/2006 
5/18/2006 
4/20/2006 
5/18/2006 
5/18/2006 
4/20/2006 
4/20/2006 
4/20/2006 
4/20/2006 
4/20/2006 
4/20/2006 
5/18/2006 
4/20/2006 
5/18/2006 
4/20/2006 
4/20/2006 
4/20/2006 
4/20/2006 
4/20/2006 
4/20/2006 
4/20/2006 


5/18/2006 


4/20/2006 


4/20/2006 


5/18/2006 


5/18/2006 


Blountstown, FL 

Macklin, Ruth 
Crossville, TN 

Maghni, Maria 
Orlando, FL 

Magner, Suzanne 
Plymouth, MA 


Malate, Eleanor : 


Redwood City, CA 

Manekin, Steven 
White Marsh, MD 

Manning, Sylvia 
Cleveland, OH 

Marruffo, Roxanne 
Avondale, AZ 

Martinez, Jan 
St Petersburg, FL 

Marvin, Terry 
Athol, ID 

Mbugua-Alexander, Lucy .......... 
Colton, CA 


Mcpherson, Virginia .................. 
North Tazewell, VA 

Mewilliams, Melissa .................. 
Pensacola, FL 

Meadows, Mary 
Somerset, KY : 

Mena, Elizabeth 
Phoenix, AZ 

Mendoza, Patricia 
Campbell, CA 

Soddy Daisy, TN 

Moceri-Taveira, Joanne 
Gloucester, MA 

Cape Coral, FL 

Mott, Elizabeth 
Kingman, AZ 

Myers, Crystal 
Largo, FL 

Lake Arrowhead, CA. 

Rossville, GA 

New Day Pharmacy ................ an 
Miami, FL 

Nightingale, Daniel 
Reno, NV 

Nunns, Steven 

- North Fort Myers, FL- 

Nyman, Phillip... 
Rancho Santa Margarita, CA 

Nzongo-Tobiasi, Kipulu 
Seattle, WA 

O’Donnell, Joseph. 
Fallbrook, CA 

Wenatchee, WA 

Ogden, Charlien 
Yuma, AZ 

Oglesby, Eric 
Monterey, CA 

Ogundowole, Gbenga ............... 
Moreno Valley, CA 

Olson, Tamara 
Lake Hughes, CA 

Pacheco, Janice 
Fall River, MA 

Parker, Mardee 
Chesterland, OH 

Parmer, Jerrold 


5/18/2006 
4/20/2006 
5/18/2006 
5/18/2006 
5/18/2006 
5/18/2006 
4/20/2006 
4/20/2006 
5/18/2006 
5/18/2006 
4/20/2006 
4/20/2006 
4/20/2006 
4/20/2006 
4/20/2006 
4/20/2006 
5/18/2006 
5/18/2006 
5/18/2006 
4/20/2006 
4/20/2006 
4/20/2006 
5/18/2006 
4/20/2006 
4/20/2006 
5/18/2006 
4/20/2006 
5/18/2006 
5/18/2006 
5/18/2006 

4/20/2006 
5/18/2006 

4/20/2006 
5/18/2006 

5/18/2006 

5/18/2006 

4/20/2006 


Longmont, CO 

Parsons, Tejay 
Kennewick, WA 

SHOMY. 
Columbus, MS 

Perez, Tanelle 

- Las Vegas, NV 

Phillips, Joy 
Wabash, IN 

Phillips, Margaret .............. 
Fredericksburg, VA 

Placide, Jean 
Fort Myers, FL 

Platz, Lisa 
Memphis, TN 

Pluto, Angela 
Uniontown, PA 

Powermedica 
Deerfield Beach, FL 

Poynter, Christopher ................. 
Somerset, KY ; 

Prado, Cresencia 
Pittsburg, CA 

Prats, Gail 
Sierra Vista, AZ 

Pressiey, Constance ................. 
Talladega, AL 

Prestage, Sheri 
Morton, MS 

Proudfit, Charles 
St Augustine, FL 

Putnam, Donna 
Stuart, FL 

R G Pharmacy, Inc 
Miami, FL 

Racki, Kelly 
Ormond Beach, FL 

Rademan, Alan 
Beverly Hills, CA 

Ragan, Berenda 
Dickson, TN 

Glendale, AZ 

Tazewell, TN 

Paso Robles, CA 

Rand, Phillip 
San Diego, CA 

South Beach, NY 

Reaves, Delaine 
Pleasant Grove, AL 

Redavid, Sandra 
West Palm Beach, FL 

Reddig, Jeanne 
Benton, AR 

Redwine, 
Wildwood, FL 

Jacksonville, FL 

Reese, Carolyn 
Birmingham, AL 

Panama City, FL. 

Reiheld, Mark 
Thomaston, GA 

Richardson, Lisa 
Louisville, KY 

Riddle, Lisa 
Sanford, NC 

Roark, Rita 
Honaker, VA 

Roberts, Edith 


4/20/2006 
4/20/2006 
5/18/2006 


_ 4/20/2006 


5/18/2006 
5/1 8/2006 
5/18/2006 
5/18/2006 
4/20/2006 
4/20/2006 
4/20/2006 
4/20/2006 
5/18/2006 
5/18/2006 
4/20/2006 
5/18/2006 
5/18/2006 
5/18/2006 
5/18/2006 


5/18/2006 
5/18/2006 


5/18/2006 
4/20/2006 
5/18/2006 
4/20/2006 
5/18/2006 

“5/18/2006 


| 
| 4/20/2006 
5/18/2006 
| | 5/18/2006 
| | | 4/20/2006 
| | 5/18/2006 
| | | 5/18/2006 | 
| | | 4/20/2006 
| | 5/18/2006 
7 | 5/18/2006 
_ Mcpeeks, Matta ...... 4/20/2006 
| | | | | 
| | | 
| | 
| | 
| | 
| | | 
| | 
| | 
| | | | 
| | | 
| | 
| | | | 
| | | 
| | 
| | | 
— | | 
| | 
| | 
| | | 
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Subject, city, state Subject, city, state Subject, city, state 
Riverview, FL Scottsdale, AZ Pembroke Pines, FL 
Robertson, Phillip 5/18/2006 Walker, Sharon 5/18/2006 JF Waters, PA 5/18/2006 
Ft Payne, AL Newville, AL Miami, FL ; 
Robison, Judith 4/20/2006 Walker, Victoria ‘5/18/2006 Jeffrey Nabatmama, Inc ........... 5/18/2006 
Walia Walla, WA Los Angeles, CA Los Angeles, CA 
Rowland, Cynthia ..................- 4/20/2006 Walter, Laura 4/20/2006 Nazareno Dental Center, Inc .... 4/20/2006 
Carrollton, KY Schererville, IN Coral Gables, FL 
Rutherford, David ...............:0.0+ 5/18/2006 Ward, Dana 5/18/2006 Toddler Transport, Inc .............. 4/20/2006 
Clearwater, FL Tacoma, WA Topeka, KS 
Ryan, Susan 5/18/2006 Waters, Jerome ..............:-0 5/18/2006 Total Health Center .................. 4/20/2006 
FL Miami, FL Cedar City, UT 
uelson, Dean 4/20/2006 Webb, Mark 4/20/2006 
Brentwood, TN Default on Heal Loan 
WAYS, 4/20/2006 Wells, Lisa 5/18/2006 
Port St Lucie, FL Muscle Shoals, AL Greenwood, Kerry .............00 3/6/2006 
Sandifer, Tereia 5/18/2006 Wheatley, Joseph 4/20/2006 Rockford, MI 
Dutton, AL F Marietta, GA Inesi, Gino .. 4/20/2006 
Saville, Dorothee | 4/20/2006 Wheeler, David 5/18/2006 San Francisco, CA 
Pacheco, CA _ Springfield, OR Leonard, SUSAN... 4/20/2006 
Saylor, Gary 5/18/2006 White, Michael 4/20/2006 Provincetown, MA 
Richmond, KY sine Perryville, KY Ramos, Steven .............cceeee 5/18/2006 
Schempp, JOANNE 8/2006 White, Teresa | 5/18/2006 Lincoln, MA 
N Royaiton, OH Meridian, MS Romero, Gloriana 5/18/2006 
4/20/2006... Tallahassee, FL Slusher-Maroudas, Patricia ...... 4/20/2006 
Compton, CA ehall, Judith 
Shiverdeck, Debra 4/20/2006 A 
: Wills, Craig 4/20/2006 Crockett, CA 
Dupo, IL 
: Riverside, CA 
Winters, 4/20/2006 ated: May 1, 2006. 
Sievers Robert 4/20/2006 Russellville, KY Acting Director, Exclusions Staff, Office of 
Sioux City,1A Wood, Martha 4/20/2006 Inspector General. 
Smith, Donald ............-...-0--o-+0--- 5/18/2006 Philadephia, MS [FR Doc. E6—7248 Filed 5-11-06; 8:45 am] 
Orange,.CA 4/20/2006 CODE 4152-01-P 
Smith, 4/20/2006 unisvite, 
Tempe, AZ _ Wright, Amanda ................. 4/20/2006 ; 
Smith-Carter, Evelyn ............. oe 5/18/2006 Largo, FL - DEPARTMENT OF HEALTH AND 
Bentonville, AR 5/1 8/2006 HUMAN SERVICES 
Spaulding, Evelyn 4/20/2006 ewisburg, 

Loveland, CO Wynn, Dottie 5/18/2006 

Stewart, Mary 5/18/2006 _ Nashville, TN 
Canton, MS Zeagler, Virginia... 5/18/2006 Office of the Director, National 
Institutes of Health, Notice of Meetin 

Dania, FL ZujkO, Richard 4/20/2006 u 9 
4/20/2 Liberal, KS Pursuant to section 10(a) of the 
Sutherland, Lee 5/18/2006‘ Federal/State Exclusion/Suspension Federal Advisory Committee Act, as 

Elk Creek, VA amended (5 U.S.C. Appendix 2), notice 
Sweetiand, Elmer ...............0000 5/18/2006 Cotton, Beverly ..............:s0 5/18/2006 is hereby given of a meeting of the 

Essex Junction, VT Missouri City, TX Advisory Committee to the Director, 
Theall, Stacey 5/18/2006 Terrell, D’andrea 5/18/2006 

North Easton, MA Missouri City, TX Th : . 

P ‘ e meeting will be open to the 
Robin 5/18/2006 public, with atten dance limited to space 
Thomas, Frederick .........:.0.... 5/18/2006 Settlement Agreements available. Individuals who plan to 

Orlando, FL attend and need special assistance, such 
Tibbs, Jerry 5/18/2006 Pyemag Insurance And Trust ...| 7/15/2002 as sign language interpretation or other 

San Diego, CA - Eglin Afb, FL reasonable accommodations, should 
oe 5/18/2006 Owned/Controlied by Convicted Entiti notify the Contact Person listed below 

Desoto, in advance of the meeting. 

Waddell, AZ American Physical Therapy & ‘ Name of Committee: Advisory Committee 
Varela, Sally 5/18/2006 = Sports Medicine Clinic, Ltd ... 4/20/2006 to the Director, NIH. 

Orlando, FL _ _ Chicago, IL Date: June 2, 2006. 

Vezele, Garmai ..............scse-000 5/18/2006 © & M Community Therapeutic - Time: 8:30 a.m. to 5.p.m. 

Providence, RI Center Inc 4/20/2006 = Agenda: Among the topics proposed for 
Villareal, Seth 0.0.2... .eceeeeeeeeeeeee 5/18/2006 __ Fort Worth, TX discussion are: (1) NIH Director’s Report; (2) 
Phoenix, AZ Comerio Ambulance Service .... 5/18/2006 Office of Portfolio Analysis and Strategic 
Vivanco, Felipe ..............-secec0e 4/20/2006 — Bayamon, PR Initiatives; (3) Communications Update; (4) 

Corona Del Mar, CA Gateway To Health Rehabilita- . Budget and Appropriations Update: (5) NIH 
Walden, Lorraine ...........:.0000 4/20/2006 __ tion Inc 5/18/2006 


Director’s Council of Public Representatives 
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Liaison Report; and (6) Institute Director 
Report. 
Place: National Institutes of Health, 9000 
Rockville Pike, Building 31, Conference 

Room 6, Bethesda, MD 20892. 
Contact Person: Shelly Pollard, ACD 
~Coordinator, National Institutes of Health, 
9000 Rockville Pike, Building 31, Room 
5B64, Bethesda, MD 20892. 301-496-0959. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 

In the interest of security, NIH has 
instituted stringent procedures for entrance 
onto the NIH campus. All visitor vehicles, 
including taxicabs, hostel and airport 
sttuttles will be inspected before being 
allowed on campus. Visitors will be asked to 
show one form of identification (for example, 
a government-issued photo ID, driver’s 
license, or passport) and to state the purpose 
of their visit. Information is also available on 
the Institute’s/Center’s home page: http:// 
www.nih.gov/about/director/acd.htm, where 
an agenda and any additional information for 
the meeting will be posted when available. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.14, Intramural Research 
Training Award; 93.22; Clinical Research 
Loan Repayment Program for Individuals 
from Disadvantaged Background; 93.232, 
Loan Repayment Program for Research 
Generally; 93.39, Academic Research 
Enhancement Award; 93.936, NIH Acquired 
Immunodeficiency Syndrome Research Loan 
Repayment Program; 93.187, Undergraduate 
Scholarship Program for Individuals from 
Disadvantaged Background, National 
Institutes of Health, HHS) 


Dated: May 5, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-4464 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Cancer Institute; Notice of 
Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 


individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 


invasion of personal privacy. 


Name of Committee: National Cancer 
Institute Initial Review Group, Subcommittee 
G—Education. 

Date: June 19-20, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Double Tree Rockville, 1750 


- Rockville Pike, Rockville, MD 20852. 


Contact Person: Sonya Roberson, Ph.D., 


' Scientific Review Administrator, Resources 


and Training Review Branch, Division of 
Extramural Activities, National Cancer 
Institute, 6116 Executive Blvd., Room 8045, 
Bethesda, MD 20892. 301-594-1182. 
robersos@mail.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detection and 
Diagnosis Research; 93.395, Cancer 
Treatment Research; 93.396, Cancer Biology 
Research; 93.397, Cancer Centers Support; 
93.398, Cancer Research Manpower; 93.399, 
Cancer Control, National Institutes of Health, 
HHS) 


Dated: May 4, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06—4451 Filed 5-11-06; 8:45am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Cancer Institute; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 


, is hereby given of the following 


meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Cancer 
Institute Initial Review Group, Subcommittee 
I—Career Development. 

Date: June 13-14, 2006. 

Time: 8 a.m. to 12 p.m. 


Agenda: To review and evaluate grant 
applications. 


Place: Hilton Old Town Alexandria, 1767 
King Street, Alexandria, VA 22314. 

Contact Person: Robert Bird, PhD, 
Scientific Review Administrator, Resources 
and Training Review Branch, National 
Cancer Institute, National Institutes of 
Health, 6116 Executive Blvd., Room 8113, 
MSC 8328, Bethesda, MD 20892-8328. 301- - 
496-7978. birdr@mail.nih.gov. 

Name of Committee: National Cancer 
Institute Special Emphasis Panel, 
Applications of Emerging Serbnclonion for 
Cancer Research. 

Date: June 20-21, 2006. 

Time: 8 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn, National Airport/ 
Crystal City, 2650 Jefferson Davis Hwy, 
Arlington, VA 22202. 

Contact Person: Marvin L. Salin, PhD, 
Scientific Review Administrator, Special 
Review and Logistics Branch, Division of 
Extramural Activities, 6116 Executive 
Boulevard, Room 7073, MSC8329, Bethesda, 
MD 20892-8329. 301-496-0694. 
msalin@mail.nih.gov. 


Name of Committee: National Cancer 
Institute Special Emphasis Panel, CA—06— 
011, CA-06-012, CA-06-—013 Minority 
Institution/Cancer Center Partnership. 

Date: June 27-29, 2006. 

Time: 7:30 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Marriott Gaithersburg 
Washingtonian Center, 9751 Washingtonian 
Boulevard, Gaithersburg, MD 20878. 

Contact Person: Gerald G. Lovinger, PhD, 
Scientific Review Administrator, Special 
Review and Logistics Branch, Division of 
Extramural Activities, Nationa) Cancer 
Institute, 6116 Executive Blvd., Room 8101, 
Bethesda, MD 20892-8329. 301/496-7987. 
lovingeg@mail.nih.gov. 

Name of Committee: National Cancer 
Institute Special Emphasis Panel, Proteomic 
Technology Assessment Resources. 

Date: July 19-20, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Crowne Plaza, 8777 Georgia Avenue, 
Silver Spring, MD 20910. 

Contact Person: Sherwood Githens, PhD, 
Scientific Review Administrator, Special | 
Review and Logistics Branch, National 
Cancer Institute, Division of Extramural 
Activities, 6116 Executive Blvd., Room 8053, 
Bethesda, MD 20892. 301/435-1822. ~ 
githenss@mail.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detection and 
Diagnosis Research; 93.395, Cancer 
Treatment Research; 93.396, Cancer Biology 
Research; 93.397, Cancer Centers Support; 
93.398, Cancer Research Manpower; 93.399, 
Cancer Control, National Institutes of Health, 
HHS) 
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Dated: May 4, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-4453 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND. 
HUMAN SERVICES 


National Institutes of Health 


National Cancer institute; Amended 
Notice of Meeting 


Notice is hereby given of a change in 
the meeting of the National Cancer 
Institute Special Emphasis Panel, May 
22, 2006, 6 p.m. to May 24, 2006, 5 p.m., 
Hilton Silver Spring, 8727 Colesville 
Road, Silver Spring, MD, 20910 which 
was published in the Federal Register 

on April 28, 2006, 71 FR 25180. 
meeting name is being changed 
from “Cellular Biology” to “Cellular & 
Tissue Bilogy”. The meeting is closed to 
the public. 


Dated: May 5, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-4462 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Center for Research 
Resources; Notice of Closed Meeting 


Pursuant to section 10(d) of the 

Federal Advisory Committee Act, as 

_ amended (5 U.S.C. Appendix 2), notice 
is hereby given of the sollowing 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Center for 
Research Resources Initial Review Group; 
Clinical Research Review Committee. 

Date: June 7-9, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and aleraran grant 
applications. 


Place: Bethesda Marriott Suites, 6711 
Democracy Boulevard, Bethesda, MD 20817. 
Contact Person: Mohan Viswanathan, PhD, 


- Deputy Director, National Center for 


Research Resources, OR, National Institutes 
of Health, 6701 Democracy Blvd., Room 
1084, MSC 4874, 1 Democracy Plaza, 
Bethesda, MD 20892-4874. 301-435-0829. 
mv10f@nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine; 
93.333, Clinical Research; 93.371, Biomedical 
Technology; 93.389, Research Infrastructure, 
93.306, 93.333, National Institutes of Health, 
HHS) 


Dated: May 5, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06—4463 Filed 5—11—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Heart, Lung, and Blood 
Institute; Notice of Closed Meeting 


Pursuant to section 10(d) of the 


Federal Advisory Committee Act, as 


amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

_ The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 


_as amended. The grant applications and 


the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: Nationa] Heart, Lung, 
and Blood Institute Special Emphasis Panel; 
Review of Vascular Pathobiology Program 
Projects. 

Date: June 23, 2006. 

Time: 8:30 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Double Tree Rockville, 1750 
Rockville Pike, Rockville, MD 20852. 

Contact Person: Youngsuk Oh, PhD., 
Scientific Review Administrator, National 
Heart, Lung, and Blood Institute, Two 
Rockledge Centre, room 7182, 6701 
Rockledge Drive, Bethesda, MD 20817. 301- 
435-0273. yoh@mail.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.233, National Center for 
Sleep Disorders Research; 93.837, Heart and 
Vascular Diseases Research; 93.838, Lung 
Diseases Research; 93.839, Blood Diseases 
and Resources Research, National Institutes 
of Health, HHS) 


Dated: May 5, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 


_ Committee Policy. 


[FR Doc. 06-4447 Filed 5-11-06; 8:45am] 


BILLING CODE 4140-01-m 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Heart, Lung, and Blood 
Institute; Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act,as_ 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following. 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections ' 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

- Name of Committee: Heart, Lung, and 
Blood Initial Review Group, Heart, Lung, and 
Blood Program Project Review Committee. 

Date: June 14, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn Chevy Chase, 5520 
Wisconsin Avenue, Chevy Chase, MD 20815. 

Contact Person: Jeffrey H. Hurst, Ph.D., 
Review Branch, Division of Extramural 
_ Affairs, National Heart, Lung, and Blood 

Institute/NIH, 6701 Rockledge Drive, RM 
7208, Bethesda, MD 20892. (301) 435-0303. 
hurstj@nhibi.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.233, National Center for 

Sleep Disorders Research; 93.837, Heart and 

Vascular Diseases Research; 93:838, Lung 

Disease Research; 93.839, Blood Diseases and 

Resources Research, National Institutes of 

Health, HHS) 


Dated: May 5, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Commitee Policy. 


{FR Doc. 06-4449 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Heart, Lung, and Blood 
Institute; Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 


552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 


as amended. The grant applications and 
_ the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Heart, Lung, 
and Blood Institute Special Emphasis Panel, 
Review of Exploratory Development Grants. 

Date: June 20, 2006. 

- Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Four Points by Sheraton BWI 
Airport, 7032 Elm Road, Baltimore, MD 
21240. 

Contact Person: Katherine M. Malinda, 
PhD, Scientific Review Administrator, 
Review Branch, Division of Extramural . 
Affairs, National Heart, Lung, and Blood 


Institute, National Institutes of Health, 6701 - 


Rockledge Drive, Room 7198, Bethesda, MD 
20892. 301/435-0297. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.233, National Cancer for 
Sleep Disorders Research; 93.837, Heart and 
Vascular Diseases Research; 93.838, Lung 
Diseases Research; 93.839, Blood Diseases 
and Resources Research, National Institutes 
of Health, HHS) 


Dated: May 5, 2006. — 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-4450 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Heart, Lung, and Blood 
Institute; Notice of Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 


The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The contract proposals and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the contract 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Heart, Lung, 
and Blood Institute Special Emphasis Panel. 

Date: June 6, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate contract 
proposals. i 

Place: Four Points by Sheraton BWI 
Airport, 7032 Elm Road, Baltimore, MD 
21240. 

Contact Person: Charles Joyce, PhD, 
Scientific Review Administrator, Review 
Branch, NHLBI, National Institutes of Health, 
6701 Rockledge Drive, Room 7196, Bethesda, 
MD 20892, (301) 435-0288, 
cjoyce@nhlbi.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.233, National Center for 
Sleep Disorders Research; 93.837, Heart and 
Vascular Diseases Research; 93.838, Lung 
Diseases Research; 93.839, Blood Diseases © 
and Resources Research, National institutes 
of Health, HHS.) ~ 

Dated: May 5, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-4456 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Heart, Lung, and Blood 
institute; Notice of Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as. 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the Sleep 
Disorders Research Advisory Board. 

The meeting will be open to the 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in section 
552b(c)(6), Title 5 U.SC., for discussion 
of personal qualifications and 
performances, the disclosure of which 


would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: Sleep Disorders 
Research Advisory Board. 

Date: June 14, 2006. 

Open: 8:30 a.m. to 12 p.m. 

Agenda: To discuss sleep research and 
education priorities and programs. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 6C, Bethesda, MD 20892. 

Closed: 12 p.m. to 12:15 p.m. 

Agenda: To review and deecues personal 
qualifications and performance of individual 
Board members for election of chair position. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 6C, Bethesda, MD 20892. 

Open: 1 p.m. to 3:30 p.m. 

Agenda: To discuss sleep research and 
education priorities and programs. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 6C, Bethesda, MD 20892. 

Contact Person: Michael J Twery, PhD, 
Acting Director, National Heart, Lung, and 
Blood Institute; National Institutes of Health, 
Division of Lung Diseases, 6701 Rockledge 
Drive, Suite 10116, Bethesda, MD 20892, 
301/435-0202, twerym@nhlbi.nih.gov. 

Information is also available on the 
Institute’s/Center’s homepage: hitp:// 
www.nhlbi.nih.gov/meetings/index.htm, 
where an agenda and any additional 
information for the meeting will be posted 
when available. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.233, National Center for 


_ Sleep Disorders Research; 93.837, Heart and 


Vascular Diseases Research; 93.838, Lung 
Diseases Research; 93.839, Blood Diseases 
and Resources Research, National Institutes 
of Health, HHS) 

Dated: May 5, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-4457 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National institute of Mental Health; 
Notice of Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in section 552b(c)(4) 
and 552b(c)(6), Title 5 U.S.C., as 
amended. The grant applications and 
the discussions could disclose 
confidential trade secretary or 
commercial property such as patentable 
material, “ak personal information 
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concerning individuals associated with 
the grant application, the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy. 

Name of Committee: National Institute of 
Mental Health Initial Review Group, 
Interventions Committee for Adult Mood and 
Anxiety Disorders. 

Date: June 6~7, 2006. 

Time: 8 a.m. to 5:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: St. Gregory Hotel, 2033 M Street, 
NW., Washington, DC 20036. — 

Contact Person: David I. Sommers, PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH,-Neuroscience Center, 


6001 Executive Blvd., Room 6144, MSC 9606, 


Bethesda, MD 20892-9606, 301-443-7861. 
dsommers@mail.nih.gov. 


Name of Committee: National Institute of 
Mental Health Initial Review Group, Mental 
Health Services in MH Specialty Settings. 

Date: June 6-7, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
_ applications. 

Place: Westin Grand, 2350 M Street, NW., 
Washington, DC 20037. 

Contact Person: Marina Siedininitns PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Neuroscience Center, 


6001 Executive Blvd., Room 6153, MSC 9608, 


Bethesda, MD 20892-9608, 301-402-8152. 
mbroitma@mail.nih.gov. 


Name of Committee: National Institute of 
Mental Health Initial Review Group, Mental 
Health Services in MH Specialty Settings. - 

Date: June 7—8, 2006. 

Time: 8 am. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Westin Grand, 2350 M Street, NW., 
Washington, DC 20037. 

Contact Person: Aileen Schulte, PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Neuroscience Center, 


* 6001 Executive Blvd., Room 6140, MSC 9608, 


Bethesda, MD 20892-9608, 301-443-1225. 
dsommers@mail.nih.gov. 


Name of Committee: National Institute of 
Mental Health Initial Review Group, 
Interventions Committee for Schizophrenia 
Spectrum Disorders, Personality Disorders, 
and Disorders of Late Life. 

Date: June 9, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hotel Washington, Pennsylvania 
Ave. at 15th Street, NW., Washington, DC 
20094.. 

Contact Person: Tracy Waldeck, Ph.D., 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Neuroscience Center, 


6001 Executive Blvd., Room 6132, MSC 9608, 


Bethesda, MD 20852-9609. 301/435-0322. 
waldeckt@mail.nih.gov. 


Name of Committee: National Institute of 


mental Health Special Emphasis Panel, 


Services Conflicts. 

Date: June 19, 2006. 

Time: 12 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Neuroscience Center, 6001 Executive 
Boulevard, Rockville, MD 20852. (Telephone 
Conference Call). 

Contact Person: Marina Broitman, PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, National Institute of 
Mental Health, NIH, Neuroscience Center, 
6001 Executive Blvd., Room 6132, MSC 9608, 
Bethesda, MD 20892—9608. 301-402-8152. 
mbroitma@mail.nih.gov. 

Name of Committee: National Institute of 
Mental Health Special Emphasis Panel, 
Mental Health in Criminal Justice at NIDA 
CT—DATS Sites. 

Date: June 27, 2006. 

Time: 11 a.m. to 2 p.m. é 

Agenda: To review and evaluate grant 
applications. 

Place: National Institute of Mental, 
Neuroscience Center, 6001 Executive Blvd., 
Rockville, MD 20892. (Telephone Conference 
Call). 

Contact Person: Serena P. Chu, Ph.D., 
Scientific Review Administrator, Division of 


_Extramural Activities, National Institute of 


Mental Health, NIH, Neuroscience Center, 
6001 Executive Blvd., Room 6154, MSC 9609, 
Rockville, MD 20892-9609. 301-443-0004. 
sechu@mail.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.242, Mental Health Research 
Grants; 93.281, Scientist Development award, 
Scientist Development Award for Clinicians, 
and Research Scientist Award; 93.282, 
Mental Health National Research Service 
Awards for Research Training, National 
Institutes of Health, HHS) 


Dated: May 5, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-4444 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Dental & 
Craniofacial Research; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the foilowing 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 


confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel, 06-94, NIDCR’s Practice- 
Based Research Networks Clinical Studies 
Review. 

Date: May 30, 2006. 

Time: 1 p.m. to 3 p.m. 

Agenda: To review and.evaluate clinical 
Studies of PBRN. 

Place: National Institutes of Health, 
Natcher Building, 45 Center Drive, Bethesda, 
MD 20892. (Telephone Conference Call). 

Contact: Mary Kelly, Scientific Review 
Specialist, National Institute of Dental & 
Crainofacial Res., 45 Center Drive, Natcher 
Bldg., RM 4AN38J, Bethesda, MD 20892- 
6402. (301) 594— 4809. mary_kelly@nih.gov. 

Name of Committee: National Institute of 
Dental-and Craniofacial Research Special 
Emphasis Panel, 06-73, Review R21. 

Date: June 6, 2006. 

Time: 10:30 a.m. to 11:30 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Natcher Building, 45 Center Drive, Bethesda, 


-MD 20892. (Telephone Conference Call). 


Contact: Sooyoun (Sonia) Kim, MS, 
Associate SRA, 45 Center Dr, 4An 32B, 
Division of Extramural Research, National 
Inst. of Dental & Craniofacial Research, 
National Institute of Health, Bethesda, MD 
20892. (301) 594-4827. 
kims@email.nidr.nih.gov. 


Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel, 06-72, Review RO3s Data 
Analysis & Statistical Methodology. 

Date: June 7, 2006. 

Time: 1 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Natcher Building, 45 Center Drive, Bethesda, 


_ MD 20892. (Telephone Conference Call). 


Contact: Peter Zelazowski, PhD, Scientific 
Review Administrator, Scientific Review 
Branch, Division of Extramural Activities, 
National Inst of Dental & Craniofacial 
Research, National Institues of Health, 
Bethesda, MD 20892-6402. 301-593-4861. 
peter.zelazowski@nih.gov. 


Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel, 06-88, Review R13. 

Date: June 14, 2006. 

Time: 2 p.m. to 3 p.m. 

Agenda: To review and evaluate grant 
applications. 

_Place: National-Institutes of Health, 
Natcher Building, 45 Center Drive, Bethesda, 
MD 20892. (Telephone Conference Call). 

Contact: Mary Kelly, Scientific Review 
Specialist, National Institute of Dental & 
Crainofacial Res., 45 Center Drive, Natcher 
Bldg., RM 4AN38J, Bethesda, MD 20892- 
6402. (301) 594-4809. Mary_kelly@nih.gov. 
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Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel, 06-91, Review R03s Data 
Analysis & Statistical Methodology. 

Date: June 20, 2006. 

Time: 1 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 


Natcher Building, 45 Center Drive, Bethesda, © 


MD 20892. (Telephone Conference Call). 
Contact: Peter Zelazowski, PhD, Scientific 

Review Administrator, Scientific Review 
Branch, Division of Extramural Activities, 

. National Inst of Dental & Craniofacial 
Research, National Institutes of Health, 
Bethesda, MD 20892-6402. 301-593— 
4861.peter.zelazowski@nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.121, Oral Diseases and 
Disorders Research, National Institutes of 
Health, HHS) 


Dated: May 5, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-4448 Filed 5—11—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES . 


National Institutes of Health 


National Institute of Environmental 
Health Sciences; Notice of Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
National Advisory environmental 
Health Sciences Council. 


The meeting will be open to the 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign — 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 


The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections — 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Advisory 
Environmental Health Sciences Council. 

Date: June 1, 2006. 

Open: 8 a.m. to 2 p.m. 


Agenda: Discussion of program policies 
and issues. 

Place: Nat. Institute of Environmental 
Health Sciences, Building 101, Rodbell 
Auditorium, 111 T. W. Alexander Drive, 
Research Triangle Park, NC 27709. 

Closed: 2 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Nat. Institute of Environmental 
Health Sciences, Building 101, Rodbell 
Auditorium, 111 T. W. Alexander Drive, 
Research Triangle Park, NC 27709. 

Contact Person: Anne P. Sassaman, PhD, 
Director, Division of Extramural Research 
and Training, National Institute of 
Environmental Health Sciences, National 
Institutes of Health, P.O. Box 12233, 
Research Triangle Park, NC 27709. 919/541— 
7723. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the JContact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 

In the interest of security, NIH has 
instituted stringent procedures for entrance 
onto the NIH campus. All visitor vehicles, 
including taxicabs, hotel, and airport shuttles 
will be inspected before being allowed on 
campus. Visitors will be asked to show one 
form of identification (for example, a 


government-issued photo ID, driver’s license, | 


or passport) and to state the purpose of their 
visit. 

Information is also available on the 
Institute’s/Center’s home page: http:// 
www.niehs.nih.gov/dert/c-aagenda.htm, 
where an agenda and any additional 
information for the meeting will be posted 
when available. 

(Catalogue of Federal Doméstic Assistance 
Program Nos. 93.115, Biometry and Risk 
Estimation—Health Risks from 
Environmental Exposures; 93.142, NIEHS 
Hazardous Waste Worker Health and Safety 
Training; 93.143, NIEHS Superfund 
Hazardous Substances—Basic Research and 
Education; 93.894, Resources and Manpower 
Development in the Environmental Health 
Sciences; 93.113, Biological Response to 
Environmental Health Hazards; 93.114, 
Applied Toxicological Research and Testing, 
National Institutes of Health, HHS) 


Dated: May 4, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-4452 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Child Health and 
Human Development; Notice of 
Meeting 


_ Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 


amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
National Advisory Child Health and 
Human Development Council. 

The meeting will be open to the 

public as indicated below, with 
attendance to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact person listed below 
in advance of the meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications 
and/or contract proposals and the 
discussions could disclose confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the grant 
applications and/or contract epee 
the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Advisory 
Child Health and Human Development 
Council. 

Date: June 8, 2006. 

Open: 8 a.m. to 1:30 p.m. 

Agenda: (1) A report by the Director, 
NICHD; (2) an overview of NICHD intramural 
and extramural science; (3) a report of the 
Subcommittee on Planning and Policy; and 
other business of the Council. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 6, Bethesda, MD 20892. 

Closed: 1:30 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications and/or proposals. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 6, Bethesda, MD 20892. 

Contact Person: Yvonne T. Maddox, PhD, 
Deputy Director, National Institute of Child 
Health and Human Development, NIH, 9000 
Rockville Pike, MSC 7510, Building 31, 
Room: 2A03, Bethesda, MD 20892, (301) 496— 
1848. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on . 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. | 

In the interest of security, NIH has 
instituted stringent procedures for entrance 
onto the NIH campus. All visitor vehicles, 
including taxicabs, hotel, and airport shuttles 
will be inspected before being allowed on 
campus. Visitors will be asked to show one 
form of identification (for example, a 

government-issued photo ID, driver’s license, 
or passport) and to state the purpose of their 
visit. 

Information is also available on the 
Institute’s/Center’s home page: 
www.nichd.nih.gov/about/nachhd.htm, 
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- where an agenda and any additional 
information for the meeting will be posted 
when available. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.864, Population Research; 
93.865, Research for Mothers and Children; 
93.929, Center for Medical Rehabilitation 
Research; 93.209, Contraception and 
Infertility Loan Repayment Program, National 
Institutes of Health, HHS.) 

Dated: May 4, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-4454 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National institute of Neurological 
Disorders and Stroke; Notice of 
Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of meetings of the 
National Advisory Neurological 
Disorders and Stroke Council. 

The meetings will be open to the 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person iisted below 
in advance of the ine, 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Advisory 
Neurological Disorders and Stroke Council, 
Council Clinical Trials Subcommittee. 

Date: May 25, 2006. 

Open: 8 a.m. to 9 a.m. 

Agenda: To discuss clinical trials policy. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 10, Bethesda, MD 20892. 

Closed: 9 a.m. to 9:45 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 10, Bethesda, MD 20892. 

Contact Person: John Marler, MD, 
Associate Director for Clinical Trials, 


National Institute of Neurological, Disorders 
and Stroke, National Institutes of Health, 
6001 Executive Blvd., Suite 2216, Bethesda, 
MD 20892, (301) 496-9135, jm137f@nih.gov. 

Name of Committee: National Advisory 
Neurological Disorders and Stroke Council, 
Council Basic and Preclinical Programs 
Subcommittee. 

Date: May 25, 2006. 

Open: 8 a.m. to 9 a.m. 

Agenda: To discuss basic and preclinical 
programs policy. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 8A-28, Bethesda, MD 20892. 

Closed: 9 a.m. to 9:45 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 8A-28, Bethesda, MD 20892. 

Contact Person: Robert Baughman, MD, 
Associate Director for Technology 
Development, National Institute of 
Neurological Disorders and Stroke, National 
Institutes of Health, 6001 Executive Blvd., 
Suite 2137, MSC 9527, Bethesda, MD 20892- 


9527, (301) 496-1779. 


In the interest of security, NIH has 
instituted stringent procedures for entrance 
onto the NIH campus. All visitor vehicles, 
including taxicabs, hotel, and airport shuttles 


’ will be inspected before being allowed on 


campus. Visitors will be asked to show one 
form of identification (for example, a 
government-issued photo ID, driver’s license, 
or passport) and to state the purpose of their 
Visit. 

Information is also available on the 
Institute’s/Center’s Home page: hitp:// 
www.ninds.nih.gov, where an agenda and 
any additional information for the meeting 
will be posted when available. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.853, Clinical Research 
Related to Neurological Disorders; 93.854, 


-Biological Basis Research in the 


Neurosciences, National Institutes of Health, 
HHS). 

Dated: May 4, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-4455 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Nationai Institutes of Health 


National Institutes of Diabetes and 
Digestive and Kidney Diseases; Notice 
of Meeting 


Pursuant to section 10({a) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following meeting 
of the National Commission on 
Diseases. 

he meeting will be open to the 
public, with attendance limited to space 


available. Individuals who plan to 
attend and need special assistance, such 
as sign language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 

Name of Committee: National Commission 
on Digestive Diseases. : 

Date: June 12, 2006. 

Time: 9 a.m. to 5 p.m. 

Agenda: Introduction; review of the state- 
of-the science; and overview of the 


_Commission’s role and responsibilities. Pre- 


registration is required. Instructions will be 
available on the Commission’s Web site at 
http://NCDD.niddk.nih.gov. 

Place: Hilton Crystal City at National | 
Airport, 2399 Jefferson Davis Hwy, (Route 1), 
James Room, Arlington, VA 22202. 

Contact Person: Stephen P. James, MD, 
Director, Division of Digestive Diseases & 
Nutrition, National Institute of Diabetes and 
Digestive, and Kidney Diseases, NIH, 6707 
Democracy Blvd., RM 677, Bethesda, MD 
20892-5450, 301-594-7680, 
natlcommdd@mail.nih.gov. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.847, Diabetes, 
Endocrinology and Metabolic Research; 
93.848, Digestive Diseases and Nutrition 
Research; 93.849, Kidney Diseases, Urology 
and Hematology Research, National Institutes 
of Health, HHS) 


Dated: May 5, 2006. 
Anna Snouffer, 


Acting Director, Office of the Federal Advisory 
Committee Policy. 


{FR Doc. 06—4460 Filed 5-11-06; 8:45am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND. 
HUMAN SERVICES 


National institutes of Health 


National Institute on Aging; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 


‘is hereby given of the following 


meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications-and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
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would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute on 
Aging Special Emphasis Panel, The Study of 
Financial Position and Fitness. 

Date: May 31-June 1, 2006. 

Time: 6 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Marriott Bethesda Suites, 6711 
Democracy Blvd, Bethesda, MD 20817. 

Contact Person: Bita Nakhai, PhD, 
Scientific Review Administrator, Scientific 
Review Office, National Institute'on Aging, 
Gateway Bidg., 2C212, 7201 Wisconsin 
Avenue, Bethesda, MD 20814, 301-402- 
7701, nakhaib@nia.nih.gov. 


‘ Name of Committee: National Institute on 
Aging Special Emphasis Panel, Retirement 
Cognitions. 

Date: June 1, 2006. 

Time: 2:30 p.m. to 3:30 p.m. 

Agenda: To provide concept review of 
proposed grant applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814, (Telephone 
Conference Call). 

Contact Person: Jon E Rolf, PhD, Scientific 
Review Administrator, Scientific Review 
Office, National Institute on Aging, Bethesda, 


MD 20814, (301) 402-7703, rolfj@nia.nih.gov. 


Name of Committee: National Institute on 
Aging Initial Review Group, Behavior and 
Social Science of Aging Review Committee. 

Date: June 1-2, 2006. 

Time: 4 p.m. to 4:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, Bethesda, MD 20814. 

Contact Person: Jon E Rolf, PhD, Scientific 
Review Administrator, Scientific Review 
Office, National Institute on Aging, National 
Institutes of Health, 7201 Wisconsin Avenue/ 
Room 2C212, Bethesda, MD 20814, (301) 
402-7703, rolfj@nia.nih.gov. 


Name of Committee: National Institute on 
Aging Initial Review Group, Clinical Aging 
Review Committee. 

Date: June 1-2, 2006. 

Time: 6 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Rogers Bethesda, One 
Bethesda Metro Center, Bethesda, MD 20814. 

Contact Person: Alicja L. Markowska, PhD, 
DSc, National Institute on Aging, National 
Institutes of Health, Gateway Building 2C212, 
7201 Wisconsin Avenue, Bethesda, MD 
20892, 301-496-9666, markowsa@nih.gov. 


Name of Committee: National Institute on 
Aging Initial Review Group, Neuroscience of 
Aging Review Committee. 

Date: June 7-8, 2006. 

Time: 4 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hamilton Crowne Plaza, 1001 14th 
Street, NW., Washington, DC 20005. 

Contact Person: Louise L. Hsu, PhD, Health 
Scientist Administrator, Scientific Review 
Office, National Institute on Aging, Gateway 
Building, 7201 Wisconsin Avenue/Suite 


hsul@exmur.nia.nih.gov. 


Name of Committee: National Institute on 
Aging Special Emphasis Panel, Organelle 
Lifespan Mechanism I. 

Date: June 8, 2006. 

Time: 12 p.m. to 3 p.m. - 

Agenda: To review and evaluate grant 
applications. 

Place: National Institute on Aging, 
Gateway Building, 7201 Wisconsin Avenue, 
Bethesda, MD 20814, (Telephone Conference 
Call). 

Contact Person: Bita Nakhai, PhD, 
Scientific Review Administrator, Scientific 


. Review Office, National Institute on Aging, 


Gateway Building 2C212, 7201 Wisconsin 
Avenue, Bethesda, MD 20814, 301-402— 
7701, nakhaib@nia.nih.gov. 


Name of Committee: National Institute on 
Aging Special Emphasis Panel, Cognitive 
Decline. 

Date: June 14, 2006. 

Time: 12 p.m. to 3 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Gateway Building, 7201 Wisconsin Avenue, 
Bethesda, MD 20892, (Telephone Conference 
Call). 

Contact Person: Ramesh Vemuri, PhD, 
Scientific Review Office, National Institute 
on Aging, National Institutes of Health, 7201 
Wisconsin Avenue, Suite 2C-212, Bethesda, 
MD 20892, 301-402-7700, rv23r@nih.gov. 


Name of Committee: National Institute on 
Aging Special Emphasis Panel, Alzheimer’s 
Disease Cell Models. 

Date: June 21, 2006. 

Time: 3 p.m. to 3 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institute on Aging, 
Gateway Building, 7201 Wisconsin Avenue, 
2C212, Bethesda, MD 20814, (Telephone 
Conference Call). 

Contact Person: William Cruce, PhD, 
Health Scientist Administrator, Scientific . 
Review Office, National Institute on Aging, 
National Institutes of Health, Room 2C212, 
7201 Wisconsin Avenue, Bethesda, MD 
20814, 301-402-7704, crucew@nia.nih.gov. 


(Catalogue of Federal Domestic Assistance 

Program Nos. 93.866, Aging Research, 

National Institutes of Health, HHS.) 
Dated: May 5, 2006. 


_ Anna Snouffer, 


Acting Director, Office of Federal Advisory © 
Committee Policy. 


[FR Doc. 06-4461 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-01-M 


2C212, Bethesda, MD 20892, (301) 496-7705, 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Library of Medicine; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 


is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted, 
invasion of personal privacy. 


Name of Committee: National Library of 
Medicine Special Emphasis Panel, [AIMS. 

Date: June 20, 2006. 

Time: 1 p.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Library of Medicine, 6705 
Rockledge Drive, Suite 301, Bethesda, MD 
20817. (Telephone Conference Call). 

Contact Person: Arthur A. Petrosian, Ph.D., 
Scientific Review Administrator, Division of 
Extramural Programs, National Library of 
Medicine, 6705 Rockledge Drive, Suite 301, 
Bethesda, MD 20892-7968. 301-496-4253. 
petrosia@mail.nih.gov. 

Name of Committee: National Library of 
Medicine Special Emphasis Panel, R21. 

Date: June 23, 2006. 

Time: 8:30 a.m. to 2:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Embassy Suites at the Chevy Chase 
Pavilion, 4300 Military Road, NW., 
Washington, DC 20015. 

Contact Person: Zoe E. Huang, MD, Health 
Science Administrator, Division of 
Extramural Programs, National Library of 
Medicine, 6705 Rockledge Drive, Suite 301, 
Bethesda, MD 20892-7968. 301-594-4937. 
huangz@mail.nih.gov. 

Name of Committee: National Library of 
Medicine Special Emphasis Panel, R03. 

Date: June 30, 2006. 

Time: 10 a.m. to 1:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Library of Medicine, 6705 
Rockledge Drive, Suite 301, Bethesda, MD 
20892. (Telephone Conference Call). 


Contact Person: Zoe E. Huang, MD, Health 
Science Administrator, Extramural Programs, 
National Library of Medicine, 6705 
Rockledge Drive, Suite 301, Bethesda, MD 
20892-7968. 301-594-4937. 
huangz@mail-nih.gov 

Name of Committee: National Library of 
Medicine Special Emphasis Panel, G13. . 

Date: July 14, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Embassy Suites at the Chevy Chase 
Pavilion, 4300 Military Road, NW., 
Washington, DC 20015. 

Contact Person: Zoe E. Huange, MD, Health 
Science Administrator, Division of 
Extramural Programs, National Library of 
Medicine, 6705 Rockledge Drive, Suite 301, 
Bethesda, MD 20892-7968. 301-594-5937. 
huangz@mail.nih.gov. 
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Name of Committee: National Library of 
Medicine Special Emphasis Panel, K22. 

Date: July 20, 2006 

Time: 1 p.m. to 2:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Library of Medicine, 6705 
Rockledge Drive, Suite 301, Bethesda, MD 
20892. (Telephone Conference Call). 

- Contact Person: Zoe E. Huange, MD, Health 
Science Administrator, Extramural Programs, 
National Library of Medicine, 6705 
Rockledge Drive, Suite 301, Bethesda, MD 
20892-7968. 301-594-4937. 
huangz@mail.nih.gov. 

Name of Committee: National Library of 
Medicine Special Emphasis Panel, G08/K99/ 
R01. 

Date: July 27, 2006. 

Time: 12:30 p.m. to 3:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National iene of Medicine, 6705 
Rockledge Drive, Suite 301, Bethesda, MD 
20892. (Telephone Conference Call). 

Contact Person: Zoe E. Huange, MD, Health 
Science Administrator, Extramural Programs, 
National Library of Medicine, 6705 
Rockledge Drive, Suite 301, Bethesda, MD 
20892-7968. 301-594-4937. 
huangz@mail.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.879, Medical Library 
Assistance, National Institutes of Health, 
HHS) 


Dated: May 5, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-4446 Filed 5-11-06; 8:45am] 
BILLING. CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National institutes of Health 


Center for Scientific Review; Amended 
Notice of Meeting 


Notice is hereby given of a change in 
the meeting of the Center for Scientific 
Review Special Emphasis Panel, June 
14, 2006, 2 p.m. to June 14, 2006, 5 
p-m., National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892 
which was published in the Federal 
Register on April 28, 2006, 71 FR 
25181-25184. 

The meeting will be held on June 13, 
2006. The meeting time and location 
remain the same. The meeting is closed 
to the public. 

Dated: May 5, 2006. 

Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 

. (FR Doc. 06-4445 Filed 5-11-06; 8: 45am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center For Scientific Review; Amended 
Notice of 


Notice is hereby given of a change in 
the meeting of the Surgery, 
Anesthesiology and Trauma Study 
Section, June 14, 2006, 1 p.m. to June 
15, 2006, 3 p.m., Holiday Inn Select 
Bethesda, 8120 Wisconsin Ave., 
Bethesda, MD 20814 which was 
published in the Federal Register on 
May 3, 2006, 71 FR 26105-26106. 

The meeting will be held at the 
DoubleTree Hotel, 8120 Wisconsin 
Avenue, Bethesda, MD 20814. The 
meeting dates and time remain the 
same. The meeting is closed to the 
public. 

Dated: May 5, 2006. 

Anna Snouffer, 

Acting Director, Office of Federal Advisory 
Committee Policy. 

[FR Doc. 06-4458 Filed 5-11-06; 8:45am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 


‘HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review; Amended 
Notice of Meeting 


Notice is hereby given of a change in 
the meeting of the Synthetic and 
Biological Chemistry B Study Section, 
June 8, 2006, 8:30 a.m. to June 9, 2006, 
6 p.m., Holiday Inn Select Bethesda, 
8120 Wisconsin Ave, Bethesda, MD, 
20814 which was published in the 
Federal Register on April 25, 2006, 71 
FR 23929-23931. 

The meeting will be held at the 
Double Tree Hotel, 8120 Wisconsin 
Avenue Bethesda, MD 20814. The 
meeting dates and time remain the 
same. The meeting is closed to the 
public. 

Dated: May 5, 2006. 

Anna Snouffer, 


Acting Director, Office of F ederal Advisory 
Committee Policy. 


[FR Doc. 06-4459 Filed 5-11-06; 8:45am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Substance Abuse and Mental Health 
Services Administration 


Current List of Laboratories Which 
Meet Minimum Standards To Engage in 
Urine Drug Testing for Federal 
Agencies 


AGENCY: Substance Abuse and Mental 
Health Services Administration, HHS. 
ACTION: Notice. 


SUMMARY: The Department of Health and 
Human Services (HHS) notifies Federal 
agencies of the laboratories currently 
certified to meet the standards of 
Subpart C of the Mandatory Guidelines 
for Federal Workplace Drug Testing 
Programs (Mandatory Guidelines). The 
Mandatory Guidelines were first 
published in the Federal Register on 


“April 11, 1988 (53 FR 11970), and 


subsequently revised in the Federal 
Register on June 9, 1994 (59 FR 2908), 
on September 30, 1997 (62 FR 51118), 
and on April 13, 2004 (69 FR 19644). 

A notice listing all currently certified 
laboratories is published in the Federal 
Register during the first week of each 
month. If any laboratory’s certification 
is suspended or revoked, the laboratory 
will be omitted from subsequent lists 
until such time as it is restored to full 
certification under the Mandatory 
Guidelines. 

If any laboratory has withdrawn from 
the HHS National Laboratory 
Certification Program (NLCP) during the 
past month, it will be listed at the end, 
and will be omitted from the monthly 
listing thereafter. 

This notice is also available on the 
Internet at http://workplace.samhsa.gov 
and http://www.drugfreeworkplace.gov. 
FOR FURTHER INFORMATION CONTACT: Mrs. 
Giselle Hersh or Dr. Walter Vogl, 
Division of Workplace Programs, 
SAMHSA/CSAP, Room 2—1035, 1 Choke 
Cherry Road, Rockville, Maryland 
20857; 240-276-2600 (voice), 240-276-— 
2610 (fax). 

SUPPLEMENTARY INFORMATION: The 
Mandatory Guidelines were developed 
in accordance with Executive Order 
12564 and section 503 of Public Law 
100-71. Subpart C of the Mandatory 
Guidelines, “Certification of 
Laboratories Engaged in Urine Drug 
Testing for Federal Agencies,” sets strict 
standards that laboratories must meetin — 
order to conduct drug and specimen 
validity tests on urine specimens for 
Federal agencies. To become certified, 
an applicant laboratory must undergo 
three rounds of performance testing plus 
an on-site inspection. To maintain that 


a 
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certification, a laboratory must 
. participate in a quarterly performance 
testing program plus undergo periodic, 
on-site inspections. 
Laboratories which claim to be in the 


be considered as meeting the minimum 
requirements described in the HHS 
Mandatory Guidelines. A laboratory 
must have its letter of certification from 
HHS/SAMHSA (formerly: HHS/NIDA) . 
which attests that it has met minimum 
standards. 

In accordance with Subpart C of the 
Mandatory Guidelines dated April 13, 
2004 (69 FR 19644), the following 
laboratories meet the minimum 
standards to conduct drug and specimen 
validity tests on urine specimens: 


ACL Laboratories 8901 W. Lincoln Ave., 
West Allis, WI 53227, 414—328—7840 / 
800-877-7016, (Formerly: Bayshore 
Clinical Laboratory). 


ACM Medical Laboratory, Inc., 160 Elmgrove 
Park, Rochester, NY 14624, 585-429— 
2264. 

Advanced Toxicology Network, 3560 Air 
Center Cove, Suite 101, Memphis, TN 
38118, 901-794-5770 / 888-290-1150. 

Aegis Analytical Laboratories, Inc., 345 Hill 

Ave., Nashville, TN 37210, 615—255— 

q 2400. 

Baptist Medical Center-Toxicology 
Laboratory, 9601 I-630, Exit 7, Little 
Rock, AR 72205-7299, 501-202-2783, 
(Formerly: Forensic Toxicology . 
Laboratory Baptist Medical Center) 

Clinical Reference Lab, 8433 Quivira Road, 
Lenexa, KS 66215-2802 800-445-6917. 

Diagnostic Services, Inc., dba DSI, 12700 

{ Westlinks Drive, Fort Myers, FL 33913, 

239-561-8200 / 800-735-5416. 


j Doctors Laboratory, Inc., 2906 Julia Drive, 

q Valdosta, GA 31602, 229-671-2281. 

DrugScan, Inc., P.O. Box 2969, 1119 Mearns 

Road, Warminster, PA 18974, 215—674— 

9310. 
Dynacare Kasper Medical Laboratories”, 
10150—102 St., Suite 200 Edmonton, 

Alberta Canada T5J 5E2, 780-451-3702 / 

800-661-9876. 

ElSohly Laboratories, Inc., 5 Industrial Park 

Drive, Oxford, MS 38655, 662-236-2609. 

Express Analytical Labs, 3405 7th Ave., Suite 

q 106, Marion, IA 52302, 319-377-0500. 

Gamma-Dynacare Medical Laboratories*, A 

Division of the Gamma-Dynacare, 
Laboratory Partnership, 245 Pall Mall 
Street, London, ONT, Canada N6A 1P4, 
519-679-1630. 

General Medical Laboratories, 36 South 
Brooks St., Madison, WI 53715, 608— 
267-6225. 

Kroll Laboratory Specialists, Inc., 1111 
Newton St., Gretna, LA 70053, 504—361— 
8989/8N0—433-3823, (Formerly: 
Laboratory Specialists, Inc.). 

Kroll Scientific Testing Laboratories, Inc., 
450 Southlake Blvd., Richmond, VA 

23236, 804-378-9130, (Formerly: 


applicant stage of certification are not to © 


Scientific Testing Laboratories, Inc.). 
Laboratory Corporation of America Holdings, 
7207 N. Gessner Road, Houston, TX 

77040, 

Laboratory Corporation of America Holdings, 
69 First Ave., Raritan, NJ 08869, 908— . 
(Formerly: 
Roche Biomedical Laboratories, Inc.). 

Laboratory Corporation of America Holdings, 
1904 Alexander Drive, Research Triangle 
Park, NC 27709, 919-572-6900/800-— 
833-3984, (Formerly: LabCorp 
Occupational Testing Services, Inc., 
CompuChem Laboratories, Inc.; 
CompuChem Laboratories, Inc., A 
Subsidiary of Roche Biomedical 
Laboratory; Roche CompuChem ». 
Laboratories, Inc., A Member of the 
Roche Group). 


Laboratory Corporation of America Holdings, 
10788 Roselle St., San Diego, CA 92121, 
800-882-7272, (Formerly: Poisonlab, 

Inc.). 

Laboratory Corporation of America Holdings, 
550 17th Ave., Suite 300, Seattle, WA 
98122, 206—923—7020/800—898—0180, 
(Formerly: DrugProof, Division of 
Dynacare/Laboratory of Pathology, LLC; 
Laboratory of Pathology of Seattle, Inc.; 
DrugProof, Division of Laboratory of - 
Pathology of Seattle, Inc.). 


Laboratory Corporation of America Holdings, 
1120 Main Street, Southaven, MS 38671, 
866—827-8042/800—233-6339, 
(Formerly: LabCorp Occupational 

_ Testing Services, Inc.; MedExpress/ 
‘National Laboratory Center). 

Marshfield Laboratories, Forensic Toxicology 
Laboratory, 1000 North Oak Ave., 
Marshfield, WI 54449, 715—389-3734/ 

- 800-331-3734. 


MAXXAM Analytics Inc.*, 6740 Campobello 
Road, Mississauga, ON, Canada L5N 2L8, 
905-817-5700, (Formerly: NOVAMANN 
(Ontario), Inc.). . 

MedTox Laboratories, Inc., 402 W. County 
Road D, St. Paul, MN 55112, 651-636- 
7466/800—832-—3244. 

MetroLab-Legacy Laboratory Services, 1225 
NE 2nd Ave., Portland, OR 97232, 503— 

Minneapolis Veterans Affairs Medical Center, 
Forensic Toxicology Laboratory, 1 
Veterans Drive, Minneapolis, MN 55417, 
612-725-2088. 

National Toxicology Laboratories, Inc., 1100 
California Ave., Bakersfield, CA 93304, 
661—322—4250/800—350-3515. . 

One Source Toxicology Laboratory, Inc., 1213 
Genoa-Red Bluff, Pasadena, TX 77504, 
888-747-3774, (Formerly: University of 
Texas Medical Branch, Clinical 
Chemistry Division; UTMB Pathology- 
Toxicology Laboratory). 

Oregon Medical Laboratories, 123 
International Way, Springfield, OR 
97477, 541-341-8092. 


Pacific Toxicology Laboratories, 9348 DeSoto 


Ave., Chatsworth, CA 91311, 800—-328- 
6942, (Formerly: Centinela Hospital 
‘Airport Toxicology Laboratory). 


Pathology Associates Medical Laboratories, 


110 West Cliff Dr., Spokane, WA 99204, 


Physicians Reference Laboratory, 7800 West 
110th St., Overland Park, KS 66210, 913— 
339-0372/800—821-3627. 


Quest Diagnostics Incorporated, 3175 
Presidential Dr., Atlanta, GA 30340, 770— 
452-—1590/800—7 29-6432, (Formerly: 
SmithKline Beecham Clinical 
Laboratories; SmithKline Bio-Science 
Laboratories). 


Quest Diagnostics Incorporated, 4770 Regent 
Blvd., Irving, TX 75063, 800-824-6152, 
(Moved from the Dallas location on 03/ 
31/01; Formerly: SmithKline Beecham 
Clinical Laboratories; SmithKline Bio- 
Science Laboratories). 

Quest Diagnostics Incorporated, 4230 South 
Burnham Ave., Suite 250, Las Vegas, NV 
89119-5412, 702—733-—7866/800—433— 
2750, (Formerly: Associated Pathologists 
Laboratories, Inc.). 

Quest Diagnostics Incorporated, 10101 
Renner Blvd., Lenexa, KS 66219, 913— 
888-3927/800-873-8845, (Formerly: 
LabOne, Inc.; Center for Laboratory 
Services, a Division of LabOne, Inc.). 

Quest Diagnostics Incorporated, 400 Egypt 
Road, Norristown, PA 19403, 610—-631-— 
4600/877-642-2216, (Formerly:. 
SmithKline Beecham Clinical 
Laboratories; SmithKline Bio-Science 
Laboratories). 


Quest Diagnostics Incorporated, 506 E. State 
Pkwy., Schaumburg, IL 60173, 800-669-— 
6995/847—885-2010, (Formerly: 

‘SmithKline Beecham Clinical 
Laboratories; International Toxicology 
Laboratories). 


Quest Diagnostics Incorporated, 7600 Tyrone 
Ave., Van Nuys, CA 91405, 866—370-— 
6699/818-989-2521, (Formerly: 
SmithKline Beecham Clinical 
Laboratories). 


Quest Diagnostics Incorporated, 2282 South 
Presidents Drive, Suite C, West Valley 
City, UT 84120, 801-606-6301/800—322-— 
3361, (Formerly: Northwest Toxicology, 
a LabOne Company; LabOne, Inc., dba 
Northwest Toxicology; NWT Drug 
Testing, NorthWest Toxicology, Inc.; 
Northwest Drug Testing, a division of. 
NWT Inc.). 

S.E.D. Medical Laboratories, 5601 Office 
Blvd., Albuquerque, NM 87109, 505— 
727-6300/800—999-—5227. 

South Bend Medical Foundation, Inc., 530 N. 

- Lafayette Blvd., South Bend, IN 46601, 
574-234-4176 x276. 

Southwest Laboratories, 4645 E. Cotton 
Center Boulevard, Suite 177, Phoenix, 
AZ 85040, 602-438-8507/800—279— 
0027. 


Sparrow Health System, Toxicology Testing 
Center, St. Lawrence Campus, 1210 W. 
Saginaw, Lansing, MI 48915, 517-364— 
7400, (Formerly: St. Lawrence Hospital & 
Healthcare System). 


St. Anthony Hospital Toxicology Laboratory, 
1000 N. Lee St., Oklahoma City, OK 
73101, 405-272-7052. 

Toxicology & Drug Monitoring Laboratory, 
University of Missouri Hospital & 
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Clinics, 301 Business Loop 70 West, 
Suite 208, Columbia, MO 65203, 573- 
882-1273. 

Toxicology Testing Service, Inc., 5426 N.W. 
79th Ave., Miami, FL 33166, 305-593-— 
2260. 

US Army Forensic Toxicology ae Testing 
Laboratory, 2490 Wilson St., Fort George 
G. Meade, MD 20755-5235, 301-677- 
7085. 


The following laboratory’s 
certification was suspended on 
November 14, 2005, with an effective ~ 
date of November 15, 2005, and then 
revoked on February 8, 2006: 


Sciteck Clinical Laboratories, Inc., 317 
Rutledge Road, Fletcher, NC 28732, 828- 
650-0409. 

*The Standards Council of Canada (SCC) 
voied to end its Laboratory Accreditation 
Program for Substance Abuse (LAPSA) 
effective May 12, 1998. Laboratories certified 
through that program were accredited to 
conduct forensic urine drug testing as 
required by U.S. Department of 
Transportation (DOT) regulations. As of that 
date, the certification of those accredited 
Canadian laboratories will continue under 
DOT authority. The responsibility for 
conducting quarterly performance testing 
plus periodic on-site inspections of those 
LAPSA-accredited laboratories was 
transferred to the U.S. HHS, with the HHS’ 
NLCP contractor continuing to have an active 
role in the performance testing and 
laboratory inspection processes. Other 
Canadian laboratories wishing to be 
considered for the NLCP may apply directly 
to the NLCP contractor just as U.S. 
laboratories do. 


Upon finding a Canadian laboratory to 
be qualified, HHS will recommend that 
DOT certify the laboratory (Federal 
Register, July 16, 1996) as meeting the 
minimum standards of the Mandatory 
Guidelines published in the Federal 
Register on April 13, 2004 (69 FR 
19644). After receiving DOT 
certification, the laboratory will be 
included in the monthly list of HHS- 
certified laboratories and participate in 
the NLCP certification maintenance 
program. 

Anna Marsh, 

Director, Office Program Services, SAMHSA, 
[FR Doc. E6—7316 Filed 5-11-06; 8:45 am] 
BILLING CODE 4160-20-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5045—N-19] 


Federal Property Suitable as Facilities 
To Assist the Homeless 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 


ACTION: Notice. 


SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 


' DATES: Effective Date: May 12, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Kathy Ezzell, Department of Housing 
and Urban Development, Room 7262, 
451 Seventh Street SW., Washington, 
DC 20410; telephone (202) 708-1234; 
TTY number for the hearing- and 
speech-impaired (202) 708-2565, (these 
telephone numbers are not toll-free), or 
call the toll-free title V information line 
at 1~800—927-7588. 

SUPPLEMENTARY INFORMATION: In 
accordance with the December 12, 1988 
court order in National Coalition for the 
Homeless v. Veterans Administration, 
No. 88—2503-—OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, 
identifying unutilized, underutilized, 
excess and surplus Federal buildings 
and real property that HUD has 
reviewed for suitability for use to assist 
the homeless. Today’s Notice is for the 
purpose of announcing that no 
additional properties have been 
determined suitable or unsuitable this 
week. 


Dated: May 4, 2006. 
Mark R. Johnston, 


Acting Deputy Assistant Secretary for Special 
Needs. 


[FR Doc. 06-4318 Filed 5-11-06; 8:45am] 
BILLING CODE 4210-67-M 


INTERNATIONAL TRADE 
COMMISSION 


[Inv. No. 337-TA-568] 


In the Matter of Certain Products and 
Pharmaceutical Compositions 
Containing Recombinant Human 
Erythropoietin; Notice of Investigation 


AGENCY: U.S. International Trade 
Commission. 

ACTION: Institution of investigation 
pursuant to 19 U.S.C. 1337. 


SUMMARY: Notice is hereby given that a 
complaint was filed with the U.S. 
International Trade Commission on 
April 11, 2006, under section 337 of the 
Tariff Act of 1930, as amended, 19 
U.S.C. 1337, on behalf of Amgen Inc. of 
Thousand Oaks, California. Amgen filed 
an amended complaint and a 
supplement on April 27, 2006. The 
amended complaint alleges violations of 
section 337 in the importation into the 
United States of certain products and 
pharmaceutical compositions 


containing recombinant human 
erythropoietin by reason of infringement 
of claims 1 and 2 of U.S. Patent No. 
5,441,868, claims 3, 4, 5, and 11 of U.S. 
Patent No. 5,547,933, claims 4—9 of U.S. 
Patent No. 5,618,698, claims 4 and 6 of 
U.S. Patent No. 5,621,080, claim 7 of 
U.S. Patent No. 5,756,349, and claim 1 
of U.S. Patent No. 5,955,422. The 
complaint further alleges that an 
industry in the United States exists as 
required by subsection (a)(2) of section 
337. 

The complainant requests that the 
Commission institute an investigation 
and, after the investigation, issue a 
permanent exclusion order and 
permanent cease and desist orders. 
ADDRESSES: The amended complaint, 
except for any confidential information 
contained therein, is available for 
inspection during official business 
hours (8:45 a.m. to 5:15 p.m.) in the 
Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street, SW., Room 112, Washington, DC 
20436, telephone 202-205-2000. 
Hearing impaired individuals are 
advised that information on this matter 
can be obtained by contacting the 
Commission’s TDD terminal on 202— 


_ 205-1810. Persons with mobility 


impairments who will need special 
assistance in gaining access to the 


’ Commission should contact the Office 


of the Secretary at 202-205-2000. 
General information concerning the 
Commission may also be obtained by 
accessing its Internet server at http:// 
www.usitc.gov. The public record for 
this investigation may be viewed on the 
Commission’s electronic docket (EDIS) 


_at http://edis.usitc.gov. 


FOR FURTHER INFORMATION CONTACT: 


_Anne Goalwin, Office of Unfair Import 


Investigations, U.S. International Trade 
Commission, telephone (202) 205-2574. 


Authority: The authority for institution of 
this investigation is contained in section 337 
of the Tariff Act of 1930, as amended, and 
in section 210.10 of the Commission’s Rules 
of Practice and Procedure, 19 CFR 210.10 
(2005). 

Scope of Investigation: Having 


. considered the complaint, the U.S. 


International Trade Commission, on 
May 8, 2006, ordered that— 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, as 
amended, an investigation be instituted 
to determine whether there is a 
violation of subsection (a)(1)(B) of 
section 337 in the importation into the 
United States, the sale for importation, 


or the sale within the United States after ~ 


importation of certain products and 
pharmaceutical compositions 
containing recombinant human 


| 

| 


Federal Register/Vol. 71, No. 92/Friday, May 12, 


2006 / Notices 


27743 


erythropoietin by reason of infringement 

of one or more of claims 1 and 2 of U.S. 

Patent No. 5,441,868, claims 3, 4, 5, and 

11 of U.S. Patent No. 5,547,933, claims 

4-9 of U.S. Patent No. 5,618,698, claims 

4 and 6 of U.S. Patent No. 5,621,080, 

claim 7 of U.S. Patent No. 5,756,349, 

and claim 1 of U.S. Patent No. 

5,955,422, and whether an industry in 

the United States exists as required by 

subsection (a)(2) of section 337. 

(2) In instituting this investigation, 
the Commission is mindful of the 
provision of 35 U.S.C. 271(e), which 
states that “‘[i]t shall not be an act of 
infringement to make, use, offer to sell, 
or sell within the United States or 
import into the United States a patented 
invention * * * solely for uses 
reasonably related to the development 
and submission of information under a 
Federal law which regulates the 
manufacture, use, or sale of drugs 
* * *” Accordingly, the Commission - 
directs the presiding administrative law 
judge to consider at an early date any 
motions for summary determination 
based upon 35 U.S.C. 271(e). Any 
decision granting or denying such . 
motions should be issued in the form of 
an initial determination (ID) under Rule 
210.42(c), 19 CFR 210.42(c). The ID will 
become the Commission’s final 
determination 45 days after the date of 
service of the ID unless the Commission 
determines to review the ID. Any such 
review will be conducted in accordance 
with Commission Rules 210.43, 210.44 
and 210.45, 19 CFR 210.43, 210.44, and 
210.45. 

(3) For the purpose of the 
investigation so instituted, the following 
are hereby named as parties upon which 
this notice of investigation shall be 
served: 

(a) The complainant is— 

Amgen Inc., One Amgen Center Drive, 
Thousand Oaks, California 91320. 

(b) The respondents are the following 
entities alleged to be in violation of 
section 337, and are the parties upon 
which the complaint is to be served: 
Roche Holding Ltd., Grenzacherstrasse 

124, CH-4070, Basel,.Switzerland. 

F. Hoffmann-La Roche, Ltd., 
Grenzacherstrasse 124, CH-4070, 
Basel, Switzerland. 

Roche Diagnostics GmbH, Sandhofer 
Strasse 116, D-68305, Mannheim, 
Germany. 

Hoffmann La Roche, Inc., 340 Kingsland 
Street, Nutley, New Jersey 07110. 

(c) The Commission investigative 
attorney, party to this investigation, is 
Anne Goalwin, Esq., Office of Unfair 
Import Investigations, U.S. International 
Trade Commission, 500 E Street, SW., 
Suite 401, Washington, DC 20436; and 


(4) For the investigation so instituted, 
the Honorable Paul J. Luckern is 
designated as the presiding 
administrative law judge. 

Responses to the complaint and the 
notice of investigation must be 
submitted by the named respondents in 
accordance with section 210.13 of the 
Commission’s Rules of Practice and 
Procedure, 19 CFR 210.13. Pursuant to 
19 CFR 201.16(d) and 210.13(a), such 
responses will be considered by the 
Commission if received not later than 20 
days after the date of service by the 
Commission of the complaint and the 
notice of investigation. Extensions of 
time for submitting responses to the 
complaint and the notice of 
investigation will not be granted unless 
good cause therefor is shown. 

Failure of a respondent to file a timely 
response to each allegation in the 
complaint and in this notice may be 
deemed to constitute a waiver of the 
right to appear and contest the 
allegations of the complaint and this 
notice, and to authorize the 
administrative law judge and the 
Commission, without further notice to 
the respondents, to find the facts to be 
as alleged in the complaint and this 
notice and to enter a final determination 
containing such findings, and may 
result in the issuance of a limited 
exclusion order or cease and desist 
order or both directed against the 
respondent. 


Issued: May 9, 2006. 

By order of the Commission. 
Marilyn R. Abbott, 
Secretary to the Commission. 
[FR Doc. E6—7307 Filed 5-11-06; 8:45 am] 
BILLING CODE 7020-02-P 


DEPARTMENT OF JUSTICE 


Bureau of Alcohol, Tobacco, Firearms 
and Explosives 


Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested 


- ACTION: 30-Day notice of information 


collection under review: Federal 
firearms licensee firearms inventory 
theft/loss report. 


The Department of Justice (DOJ), 
Bureau of Alcohol, Tobacco, Firearms 
and Explosives (ATF) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 


affected agencies. This proposed 

information collection was previously 

published in the Federal Register 

volume 71, number 48, pages 12713-— 

12714 on March 13, 2006, allowing for 

a 60 day comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until June 12, 2006. This 
process is conducted in accordance with 
5 CFR 1320.10. 

Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to The Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention Department of Justice Desk 
Officer, Washington, DC 20503. 
Additionally, comments may be 
submitted to OMB VIA FACSIMILE TO 
(202) 395-5806. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 

—Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 

ractical utility; 

—Evaluate the accuracy of the agencies 
estimate of the burden of the 
proposed collection of information, 

- including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 

of information on those who are to 

respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 

of information technology, e.g., 

permitting electronic submission of 

responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Extension of a currently approved 
collection. 

(2) Title of the Form/Collection: 
Federal Firearms Licensee Firearms 
Inventory Theft/Loss Report. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: ATF F 
3310.11. Bureau of Alcohol, Tobacco, 
Firearms and Explosives. 

(4) Affected public who will be asked. 
or required to respond, as well as a brief 
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abstract: Primary: Individuals or 
households. Other: Business or other 
for-profit. Authorization of this form is — 
requested as the Violent Crime Control 
and Law Enforcement Act requires 
Federal firearms licensees to report to 
the Bureau of Alcohol, Tobacco, 
Firearms and Explosives and to the 
appropriate local authorities any theft or 
loss’of a firearm from the licensee’s 
inventory or collection within a specific 
time frame after the theft or loss is 

_ discovered. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: There will be an estimated 
4,000 respondents, who will complete 
the form within approximately 24 
minutes. 

(6) An estimate of the total burden (in 
hours) associated with the collection: 
There are an estimated 1,600 total 
burden hours associated with this 
collection. 

If additional information is required 
contact: Lynn Bryant, Deputy Clearance 
Officer, United States Department of 
Justice, Policy and Planning Staff, 
Justice Management Division, Suite 
1600, Patrick Henry Building, 601 D 
Street, NW., Washington, DC 20530. 


Dated: May 8, 2006. 
Lynn Bryant, 
Department Deputy Clearance Officer, United 
States Department of Justice. 


{FR Doc. 06-4431 Filed 5-11-06; 8:45 am] 
BILLING CODE 4140-FY-M 


DEPARTMENT OF JUSTICE 
Office of Justice Programs © 
Agency Information Collection 


Activities: Proposed Collection; 
Comments Requested 


ACTION: 60-day notice of information 
collection under review: New; HOPE II: 
Faith Based and Community 
Organization Program Evaluation Study. 


The Department of Justice, Office of- 
Justice Programs, National Institute of 
Justice has submitted the following 
information collection request to the 
Office of Management and Budget 
(OMB) for review and approval in 
accordance with review procedures of 
the Paperwork Reduction Act of 1995. 
The proposed information collection is 
published to obtain comments from the 
public and affected agencies. Comments 
are encouraged and will be accepted for 
“sixty days” until July 11, 2006. This 
process is conducted in accordance with 
5 CFR 1320.10. 


If you have comments especially on 
the estimated public burden or 
associated response time, suggestions, 
or need a copy of the proposed : 
information collection instrument with 
instructions or additional information, 
please contact Carrie Mulford, Social 
Science Analyst (202 307~2959, 
National Institute of Justice, Office of 
Justice Programs, U.S. Department of 
Justice, 810 Seventh Street, NW., 
Washington, DC 20531. 

Written comments and suggestions 
from the public and affected agencies 
concerning proposed collection of 
information are encourages. Your 
comments should address one or more 
of the following four points: 

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

(2) Evaluate the accuracy of the 
agencies estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(3) Enhance-the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g. permitting electronic submission of 
responses. 

verview of this information 
collection: 

(1) Type of Information Collection: 
New Collection. 

(2) Title of the Form/Collection: HOPE 
II: Faith Based and Community. 
Organization Program Evaluation Study. 

3) Agency form.number, if any, and 
the applicable component of the 
department sponsoring the collection: 
OJP Form Number XXXXX. National 
Institute of Justice, Office of Justice 
Programs, Department of Justice. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Affected public includes faith 
based and community organization 
(FBCO) administrators or other persons 
responsible for providing services to 
victims of crime at organizations that 
received HOPE II grants. The survey 
will collect information on how FBCOs 
utilized grant money. The survey will be 

administered at two periods: 
Immediately following the grant period 
and one year after the end of the grant 
period to collect both short- and long- 
term outcomes. Baseline information 


was collected as part of the grant 
application process. Key questions are: 

(1) How has the FBCOs’ service 
delivery changed between baseline and 
follow-up periods? 

(2) How have the FBCQ’s 
organizational capabilities changed 
between baseline and follow-up — 
periods? 

(3) How have the FBCOs’ priorities 
and practices changed between baseline 
and follow-up periods? 

(4) What partnerships and cooperative 
agreements have been put in place to 
support the program? 

(5) How do the changes observed in 
sub-grantees’ results and practices differ 
from those observed in the FBCOs in a 
comparison group that did not receive 
grant money or technical assistance? 

(6) Do outcomes differ across various 
program types and grantee 
characteristics? 

’ The data will be used to advise the 
National Institute of Justice and the 
Office of Victims of Crime. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: The estimated number of 
respondents is 100. The survey will take 
an average of 25 minutes to complete. 

(6) An estimate of the total public 


_ burden (in hours) associated with this 


collection: An estimated 42 hours of 
public burden is associated with this 
collection. 

If additional information is required 
contact: Robert B. Briggs, Department 
Clearance Officer, Information 
Management and Security Staff, Justice 
Management Division, Department of 
Justice, Patrick Henry Building, Suite 
1600, 601 D Street, NW., Washington, 
DC 20530. 


Dated: May 8, 2006. 
Robert B. Briggs, 
Department Deputy Clearance Officer, 
Department of Justice. 
[FR Doc. 06-4428 Filed 5-11-06; 8:45 am] 
BILLING CODE 4410-18-M 


NUCLEAR REGULATORY 
COMMISSION . 


Notice of Meeting; Sunshine Act 


AGENCY HOLDING THE MEETINGS: Nuclear 
Regulatory Commission. 

DATE: Week of May 15, 2006. 

PLACE: Commissioners’ Conference 


Room, 11555 Rockville Pike, Rockville, 
Maryland. 


STATUS: Public and closed. 


ADDITIONAL MATTER TO BE CONSIDERED: 
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Week of May 15, 2006 
Tuesday, May 16, 2006 


9:25 a.m. Affirmation Session (Public 
Meeting) (Tentative). 


a. Hydro Resources, Inc. (In situ leach 
mining license), 40-8968—ML, 
concerning LBP—06-—1 (PID— 
Radioactive Air Emissions) 
(Tentative). 


* * * * * 


* The schedule for Commission , 
meetings is subject to change on short 
notice. To verify the status of meetings 
call (recording)—(301) 415-1292. 
Contact person for more information: 
Michelle Schroll, (301) 415-1662. 


* * * * * 


.The NRC Commission Meeting 
Schedule can be found on the Internet 
at: http://www.nrc.gov/what-we-do/ 
policy-making/schedule.html. 


* * * * 


The NRC provides reasonable 
accommodation to individuals with 
disabilities where appropriate. If you 
need a reasonable accommodation to 
participate in these public meetings, or 
need this meeting notice or the 
transcript or other information from the 
public meetings in another format (e.g., 
braille, large print), please notify the 
NRC’s Disability Program Coordinator, 
Deborah Chan, at 301-415-7041, TDD: 
301-415-2100, or by e-mail at 
DLC@nrc.gov. Determinations on 
requests for reasonable accommodation 
will be made on a case-by-case basis. 

* * * * * 


This notice is distributed by mail to 
several hundred subscribers; if you no 
longer wish to receive it, or would like 
to be added to the distribution, please 
contact the Office of the Secretary, 
Washington, DC 20555 (301-415-1969). 
In addition, distribution of this meeting 
notice over the Internet system is 
available. If you are interested in 
receiving this Commission meeting 
schedule electronically, please send an 
electronic message to dkw@nrc.gov. 

Dated: May 9, 2006. 

R. Michelle Schroll, 

Office of the Secretary. 

[FR Doc. 06-4521 Filed 5-10-06; 1:33 pm] 
BILLING CODE 7590-01-M 


DIRECTOR OF NATIONAL 


INTELLIGENCE 


Office of the Deputy Director of 
National Intelligence for Collection; 
Classified Meeting for Industry on 
Future Intelligence Collection 
Architecture 


AGENCY: Office of the Deputy Director of 
National Intelligence for Collection. 


ACTION: Notice of meeting. 


SUMMARY: The Office of the Deputy 
Director of National Intelligence for 
Collection will hold an information 
meeting to discuss the process by which 
it is working with Intelligence 
Community agencies to develop an 
Integrated Collection Architecture and a 
budgetary roadmap. The meeting will 
consist of a briefing by the Assistant 
Deputy Director of National Intelligence 
for Technical Means followed by a 
question and answer session. The 
primary purpose of the meeting is to 
provide transparency into the method 
by which the Office of the Director of 
National Intelligence will make future 
investment decisions for the Intelligence 
Community. No procurement-related 
information will be discussed at this 
session. Attendees are asked to RSVP by 
passing their clearances as described 
below. 


DATES: The meeting will be held on 
Monday, June 5, 2006 from 9 a.m. to 11 
a.m. 


ADDRESSES: The meeting will be held at 
the Heritage Conference Center at TASC 
Northrop Grumman, 4803 Stonecroft 
Boulevard in Chantilly, Virginia. 


Security: The meeting will be 
classified at the SECRET level. 


Clearances: Attendees are asked to 
pass their clearances at the SECRET 
level by fax to TASC at 703-633-2222 
and to mark clearly on the fax that the 
clearance is for the ‘‘Collection 
Meeting.” Clearances should be passed 
no later than 12 p.m. on Friday, June 2. 
Passing clearances will constitute the 
requested RSVP. Attendees must have 
valid photo identification to gain 
entrance. 


FOR FURTHER INFORMATION CONTACT: The 
Heritage Conference Center, 703—633— 
2200. 


Dated: April 19, 2006. 
Sandra L. Webster, 


Acting Assistant Deputy Director of National 
Intelligence for Technical Means. 


[FR Doc. 06-4182 Filed 5—-3-06; 8:45 am] 
“BILLING CODE 3910-A7-P 


RAILROAD RETIREMENT BOARD 


Proposed Collection; Comment 
Request 


SUMMARY: In accordance with the 
requirement of Section 3506 (c)(2)(A) of 
the Paperwork Reduction Act of 1995 
which provides opportunity for public 
comment on new or revised data 
collections, the Railroad Retirement 
Board (RRB) will publish periodic 
summaries of proposed data collections. 

Comments are invited on: (a) Whether 
the proposed information collection is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information has practical 
utility; (b) the accuracy of the RRB’s 
estimate of the burden of the collection 
of the information; (c) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden related to 
the collection of information on 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

Title and purpose of information 
collection: 

Employer Reporting; OMB 3220— 
0005. 

Under Section 9 of the Railroad 
Retirement Act (RRA), and Section 6 of 
the Railroad Unemployment Insurance 
Act (RUIA), railroad employers are 
required to submit reports of employee 
service and compensation to the RRB as 
needed for administering the RRA and 
RUIA. To pay benefits due on a 
deceased employee’s earnings records or 
determine entitlement to, and amount of 
annuity applied for, it is necessary at 
times to obtain from railroad employers 
current (lag) service and compensation 
not yet reported to the RRB through the 
annual reporting process. The reporting 
requirements are specified in 20 CFR 
209. 

_ The RRB currently utilizes Form G- 
88a.1, Notice of Retirement and 
Verification of Date Last Worked, Form 
G—88a.2, Notice of Retirement and 
Request for Service Needed for 
Eligibility, and Form AA-12, Notice of 
Death and Compensation, to obtain the 
required lag service and related 
information from railroad employers. 
Form G-88a.1 is a computer-generated 
listing sent by the RRB to railroad 
employers and used for the specific 
purpose of verifying information 
previously provided to the RRB 
regarding the date last worked by an 
employee. If the information is correct, 
the employer need not reply. If the 
information is incorrect, the employer is 
asked to provide corrected information. 
Form G—88a.2 is used by the RRB to 
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secure lag service and compensation 
information when it is needed to 
determine benefit eligibility. Form AA- 
12 obtains a report of lag service and 
compensation from the last railroad 
employer of a deceased employee. This 
report covers the lag period between the 
date of the latest record of employment 
processed by the RRB and the date an 
employee last worked, the date of death 
or the date the employee may have been 

entitled to benefits under the Social 
Security Act. The information is used by 
the RRB to determine benefits due on 
the deceased employee’s earnings 
record. The RRB proposes changes to 
Form AA-12 to-delete items no longer 
needed. Minor editorial and formatting 
changes are also proposed to Form AA-— 
12. No changes are proposed to Form G— 
88a.1. Non-burden impacting editorial 
and formatting changes are proposed to 
Form G—88a.2. 

In addition, 20 CFR 209.12(b) requires 
all railroad employers to furnish the 
RRB with the home addresses of all 
employees hired within the last year 
(new-hires). Form BA-6a, BA-6 
Address Report, is used by the RRB to 
obtain home address information of 
employees from railroad employers that 
do not have the home address 
information computerized and who 
submit the information in a paper 
format. The form also serves as an 
instruction sheet to railroad employers 
who can also submit the information 
electronically by magnetic tape, 
cartridge, PC diskette or via the Internet 
utilizing the RRB’s Employer Reporting 
System. No changes are proposed to the 
approved versions of Form BA-6a 
currently in use. The RRB is proposing 
the addition of a secure E-mail 
equivalent option of Form BA-6a to the 
information collection. 

The completion time for Form G— 
88a.1 is estimated at 5 to 20 minutes. 
Form G—88a.2 is estimated at 5 minutes 
per response. The estimated completion 
time for Form AA-12 is 5 minutes per 
response. The estimated completion 
time for Form BA-6a is 10 to 30 
minutes. Completion is mandatory. The 
RRB estimates that approximately 60 
Form AA-12’s, 504 Form G—88a.1’s, 480 
Form G-88a.2’s and 914 Form BA-6a’s 
are completed annually. 

Additional or Comments: 
To request more information or to 
obtain a copy of the information 
collection justification, forms, and/or 
supporting material, please call the RRB 
Clearance Officer at (312) 751-3363 or 
send an e-mail request to 
Charles.Mierzwa@RRB.GOV. Comments 
regarding the information collection 
should be addressed to Ronald J. 
Hodapp, Railroad Retirement Board, 844 


North-Rush Street, Chicago, Illinois 
60611-2092 or send an e-mail to 
Ronald.Hodapp@RRB.GOV. Written 
comments should be received within 60 
days of this notice. 


Charles Mierzwa, 

Clearance Officer. 

[FR Doc. E6-7271 Filed 5-11-06; 8:45 am] 
BILLING CODE 7905-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. IC-27315; 812-13167] 


Phoenix Life Insurance Company, et 
al.; Notice of Application 


May 8, 2006. 
AGENCY: Securities and Exchange 


Commission (‘‘Commission’’). 


ACTION: Notice of application for an 
order under section 12(d)(1)(J) of the 
Investment Company Act of 1940 
(“Act”) for an exemption from sections 
12(d)(1)(A) and (B) of the Act and under 
sections 6(c) and 17(b) of the Act for an 
exemption from section 17(a) of the Act. 


Summary of Application: The order 
would permit certain registered open- 


- end management investment companies 


to acquire shares of other registered 
open-end management investment 
companies and unit investment trusts 
(“UITs”) both within and outside the 
same group of investment companies. 
Applicants: (a) Phoenix Life Insurance 
Company (‘‘Phoenix”’), PHL Variable 
Insurance Company (‘‘PHL Variable”’) 


and Phoenix Life and Annuity Company 


(“PLAC,” and together with Phoenix, 
PHL Variable and any insurance 
company controlling, controlled by or 
under common control with Phoenix, 
PHL Variable or PLAC, the “Insurance 
Companies’’); (b) Phoenix Edge Series 
Fund (the “Insurance-Dedicated Fund’’), 
including the currently existing series 
and all future series thereof; (c) Phoenix 
Pholios (the “Retail Fund,” and together 
with the Insurance-Dedicated Fund, the 
“Phoenix Funds”) including the 
currently existing series and all future 
series thereof; (d) any existing or future 
registered open-end management 
investment companies and any series 
thereof that are part of the same “group 
of investment companies,” as defined in 
section 12(d)(1)(G)(ii) of the Act, as the 
Phoenix Funds, and are, or will be, 
advised by either Phoenix Investment 
Counsel, Inc. or Phoenix Variable 
Advisors, Inc. (collectively, the 
“‘Manager’’)! or any entity controlling, 


1 The Manager, together with any existing or 
future entity controlling, controlled by or under 


controlled by or under common control 
with the Manager (included in the term, 
“Phoenix Funds’’); and (e) the 
Manager.” 

DATES: Filing Dates: The application was 
filed on February 14, 2005 and amended 
on January 6, 2006 and May 1, 2006. 
Hearing or Notification of Hearing: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing by writing to the 

Commission’ s Secretary and serving 
applicants with a copy of the request, 
personally or by mail. Hearing requests 
should be received by the Commission 
by 5:30 p.m. June 2, 2006, and should 
be accompanied by proof of service on 
applicants, in the form of an affidavit, 

or for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for the 
request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the Commission’s Secretary. 
ADDRESSES: Secretary, U.S. Securities 
and Exchange Commission, 100 F 
Street, NE., Washington, DC 20549- 
1090; Applicants, Phoenix, PHL 


- Variable, PLAC, and Phoenix Variable 


Advisors, Inc., One American Row, 


’ Hartford, CT 06102; the Retail Fund and 7 


the Insurance-Dedicated Fund, 101 
Munson Street, Greenfield, MA 01301; 
Phoenix Investment Counsel, Inc., 56 
Prospect Street, Hartford, CT 06115. 
FOR FURTHER INFORMATION CONTACT: John 
Yoder, Senior Counsel, at (202) 551—- 
6878, or Mary Kay Frech, Branch Chief, 
at (202) 551-6821 (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the Public 
Reference Desk, U.S. Securities and 
Exchange Commission, 100 F Street, 
NE., Washington DC 20549-0102 
(telephone (202) 551-5850). 
Applicants’ Representations 

1. Phoenix is a New York life 
insurance company and an indirect 
wholly-owned subsidiary of The 
Phoenix Companies, Inc. (“The Phoenix 
Companies”), a publicly traded 
Delaware corporation. PHL Variable is a 
Connecticut life insurance company and 
an indirect wholly-owned subsidiary of 


common control with the Manager are referred to 
collectively as the “Manager.” 

2 All entities that currently intend to rely on the 
requested order are named as applicants. Any other 
entity that relies on the order in the future will 
comply with the terms and conditions of the 
application. 
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Phoenix. PLAC is a Connecticut life 
insurance company and an indirect 
wholly-owned subsidiary of The 
Phoenix Companies. The Insurance 
Companies issue group and individual 
variable annuity contracts and variable 
life insurance policies (collectively, the 
“Contracts’’) that offer opportunities to 
invest in the Insurance-Dedicated Fund 
through separate accounts registered 
under the Act (‘‘Registered Separate 
Accounts’’) and separate accounts 
exempt from registration under the Act 
(“Unregistered Separate Accounts,” and 
together with the Registered Separate 
Accounts, the ‘Separate Accounts”’). 

2. The Insurance-Dedicated Fund is a 
Massachusetts business trust registered 
under the Act as an open-end 
management investment company. The 
Retail Fund is a Delaware statutory trust 
registered under the Act as a diversified 
open-end management investment 
company. The Insurance-Dedicated 
Fund and the Retail Fund currently 
offer-26 and 7 series, respectively (each 
series is referred to as a “Fund,” and 
_ collectively, as ““Funds’’). Except for 
organizational seed capital for certain of 
the Funds invested by the Manager or 
an affiliate, shares of the Insurance- 
Dedicated Fund are sold exclusively to 
the Insurance Companies on behalf of 
their Separate Accounts to fund benefits 
under the Contracts. Shares.of the 
Insurance-Dedicated Fund may also be 
offered in the future to unaffiliated 
insurance companies to fund benefits 
under variable annuity contracts and 
variable life insurance policies issued 
by the unaffiliated insurance 
companies, and directly to certain 
qualified pension and profit sharing 
plans pursuant to an order granted by 
the Commission.? Shares of the Retail 
Fund are sold directly to the public. 

3. The Manager is an affiliated person 
of the Insurance Companies and is 
registered under the Investment 
Advisers Act of 1940. The Manager 
serves as investment adviser to the 
Funds. 

4. Applicants request relief to permit 
certain Funds (each a ‘Fund of Funds’’) 
to invest in: (a) Other Funds in the same 
group of investment companies as the 
Fund of Funds (“Affiliated Funds”’), 
and/or (b) registered open-end 
management investment companies and 
UITs that are not part of the same group 
of investment companies as the Fund of 
Funds (“Unaffiliated Funds,” and 
together with the Affiliated Funds, the’ 
“Underlying Funds”). The Unaffiliated 
Funds may include UITs (“Unaffiliated 


3 The Phoenix Edge Series Fund, Investment 
Company Act Release Nos. 25687 (July 26, 2002) 
(notice) and 25703 (August 20, 2002) (order). 


Underlying Trusts”) and open-end 
management investment companies 
registered under the Act (“Unaffiliated 
Underlying Funds’’). Certain of the 
Unaffiliated Funds may be “‘exchange- 
traded funds” that are registered under 
the Act as UITs or open-end 
management investment companies and 
have received exemptive relief to sell 
their shares on a national securities 
exchange at negotiated prices (‘‘ETFs”’). 
Each Fund of Funds may also make 
investments in government securities, 
domestic and foreign common and 
preferred stock, fixed income securities, 
futures transactions, options on the 
foregoing and in other securities that are 
not issued by registered investment 
companies and which are consistent 
with its investment objective, including 
money market instruments (the “Other 
Securities”). Applicants state that the 
requested relief will provide an efficient 
and simple method of allowing 
investors to create a comprehensive 
asset allocation program. 


Applicants’ Legal Analysis 
A. Section 12(d)(1) 

1. Section 12(d)(1)(A) of the Act 
prohibits a registered investment 
company from acquiring shares of an 
investment company if the securities 
represent more than 3% of the total 
outstanding voting stock of the acquired 


_company, more than 5% of the total 


assets of the acquiring company, or, 
together with the securities of any other 
investment companies, more than 10% 
of the total assets of the acquiring 
company. Section 12(d)(1)(B) of the Act 
prohibits a registered open-end 
investment company, its principal 
underwriter and any broker or dealer 
from selling the shares of the investment 
company to another investment 
company if the sale will cause the 
acquiring company to own more than 
3% of the acquired company’s voting 
stock, or if the sale will cause more than 
10% of the acquired company’s voting 
stock to be owned by investment 
companies generally. 

2. Section 12(d)(1)(G) provides, in 
relevant part, that section 12(d)(1) will 
not apply to securities of a registered ~ 
open-end investment company or 
registered UIT if the acquired company 
and the acquiring company are part of 
the same group of investment 
companies, provided that certain other 
requirements contained in section 
12(d)(1)(G) are met. Applicants state 
that, while the Funds of Funds currently 
rely on section 12(d)(1)(G) with respect 
to their investments in Affiliated Funds, 
if the Funds of Funds wish to invest in 
Unaffiliated Funds and Other Securities 


in addition to Affiliated Funds, they 
cannot then rely on section 12(d)(1)(G). 

3. Section 12(d)(1){J) of the Act 
provides that the Commission may 
exempt any person, security, or 
transaction, or any class or classes of 
persons, securities or transactions, from 
any provision of section 12(d)(1) if the 
exemption is consistent with the public 
interest and the protection of investors. 
Applicants seek an exemption under 
section 12(d)(1){J) to permit the Funds 
of Funds to acquire shares of Affiliated 
and Unaffiliated Funds and to permit 
the Affiliated and Unaffiliated Funds, 
their principal underwriters and any 
broker or dealer to sell shares to the 
Funds of Funds beyond the limits set 
forth in sections 12(d)(1)(A) and (B) of 
the Act. 

4. Applicants state that the proposed 
arrangement will not give rise to the 
policy concerns underlying sections 
12(d)(1)(A) and (B), which include 
concerns about undue influence by a 
fund of funds over underlying funds, 
excessive layering of fees, and overly 
complex fund structures. Accordingly, 
applicants believe that the requested 
exemption is consistent with the public 
interest and the protection of investors. 

5. Applicants state that the proposed 
arrangement will not result in undue 
influence by a Fund of Funds or its 
affiliated persons over the Unaffiliated — 
Funds. To limit the contro] that a Fund 
of Funds may have over an Unaffiliated 
Fund, applicants propose a condition 
prohibiting: (a) The Manager and any 
person controlling, controlled by or 
under common control with the 
Manager, and any investment company 
and any issuer that would be an 
investment company but for section 
3(c)(1) or section 3(c)(7) of the Act 
advised or sponsored by the Manager or 
any person controlling, controlled by or 
under common control with the : 
Manager (collectively, the ‘““Group”), 
and (b) any investment adviser within 
the meaning of section 2(a)(20)(B) of the 
Act (“‘Sub-Adviser’’) to a Fund of Funds, 
any person controlling, controlled by or 
under common control with the Sub- 
Adviser, and any investment company 
or issuer that would be an investment 
company but for section 3(c)(1) or 
3(c)(7) of the Act (or portion of such 
investment company or issuer) advised 

by the Sub-Adviser or any person 
controlling, controlled by or under 
common control with the Sub-Adviser 
(collectively, the ‘““Sub-Adviser Group’’) 
from controlling an Unaffiliated Fund 
within the meaning of section 2(a)(9) of 
the Act. 

6. Applicants also propose conditions 
to preclude a Fund of Funds and its 
affiliated entities from taking advantage 
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of an Unaffiliated Fund. Under 
condition 2, no consideration will be 
received by a Fund of Funds or its 
Manager, Sub-Adviser, promoter, 
principal underwriter and any person 
controlling, controlled by or under 
common control with any of these 
entities (each, a “Fund of Funds 
Affiliate”) from an Unaffiliated Fund or 
its investment adviser(s), sponsor, 
promoter, principal underwriter and 
any person controlling, controlled by or 
under common control with any of 
these entities (each, an “Unaffiliated 
Fund Affiliate”) in connection with any 
services, transactions or the investment 
by the Fund of Funds in the Unaffiliated 
Fund. Condition 3 precludes a Fund of 
Funds and Fund of Funds Affiliate 
(except to the extent it is acting in its 
capacity as an investment adviser to an 
Unaffiliated Underlying Fund or 
sponsor to an Unaffiliated Underlying 
Trust) from causing an Unaffiliated 
Fund to purchase a security in an 
offering of securities during the 
existence of any underwriting or selling 
syndicate of which a principal 
underwriter is an officer, director, 
member of an advisory board, Manager, 
Sub-Adviser, or employee of the Fund 
of Funds, or a person of which any such 
officer, director, member of an advisory 
board, Manager, Sub-Adviser, or 
employee is an affiliated person (each, 
an “Underwriting Affiliate,” except any 
person whose relationship to the 
Unaffiliated Fund is covered by section 
10(f) of the Act is not an Underwriting 
Affiliate). An offering of securities 
during the existence of any 
underwriting or selling syndicate of 
which a principal underwriter is an 
Underwriting Affiliate is an “Affiliated 
Underwriting.” 
7. As an additional assurance that an 
-Unaffiliated Underlying Fund 
understands the implications of an 
investment by a Fund of Funds under 
the requested order, prior to a Fund of 
Funds’ investment in an Unaffiliated 
Underlying Fund in excess of the limit 
in section 12(d)(1)(A)(i), condition 6 
requires that the Fund of Funds and 
Unaffiliated Underlying Fund execute 
an agreement stating, without 
limitation, that their boards of directors 
or trustees and their investment advisers 
understand the terms and conditions of 
the order and agree to fulfill their 
responsibilities under the order. 
Applicants note that an Unaffiliated . 
Fund (other than an ETF whose shares 
‘are purchased by a Fund of Funds in the 
secondary market) will retain the right 


to reject an investment by a Fund of 
Funds.* 

8. Applicants do not believe that the 
proposed arrangement will involve 
excessive layering of fees. With respect 
to investment advisory fees, applicants 


_ state that, prior to reliance on the 


requested order and subsequently in 


- connection with the approval of any 


investment advisory contract under 
section 15 of the Act, the board of 
directors or trustees (“‘Board”’) of each 
Fund of Funds, including a majority of 
the directors or trustees who are not 
“interested persons,” as defined in 
section 2(a)(19) of the Act 
(“Disinterested Trustees’’), will find that 
the investment advisory fees charged 
under a Fund of Fund’s investment 
advisory contract(s) are based on 
services provided that are in addition to, 
rather than duplicative of, services 
provided pursuant to any Affiliated 
Fund’s and Unaffiliated Underlying 
Fund's advisory contract(s). 

9. Applicants state that the proposed 
arrangement will not create an overly 
complex fund structure. Applicants note 
that an Underlying Fund will be 
prohibited from acquiring securities of 
any investment company or company 
relying on section 3(c)(1) or 3(c)(7) of 
the Act in excess of the limits contained 
in section 12(d)(1)(A), except to the 
extent that such Underlying Fund: (a) 
Receives securities of another : 
investment company as a dividend or as 
a result of a plan of reorganization of a 
company (other than a plan devised for 
the purpose of evading section 12(d)(1) 
of the Act); or (b) acquires (or is deemed 
to have acquired) securities of another 
investment company pursuant to 
exemptive relief from the Commission 
permitting such Underlying Fund to: (i) 
Acquire securities of one or more 


. affiliated investment companies for 
_ short-term cash management purposes, 


or (ii) engage in interfund borrowing 
and lending transactions. Applicants 
also represent that a Fund of Funds’ 
prospectus and sales literature will 
contain concise, ‘‘plain English” 
disclosure designed to inform investors 
of the unique characteristics of the ~ 
proposed Fund of Funds structure, 
including, but not limited to, its 
expense structure and the additional 
expenses of investing in Underlying 
Funds. 


B. Section 17(a) 


6. Section 17(a) of the Act generally 
prohibits sales or purchases of securities 


4 An Unaffiliated Fund, including an ETF, would 
retain its right to reject any initial investment by a 
Fund of Funds in excess of the limit in section 
12(d)(1)(A)(i) of the Act by declining to execute the 


agreement with the Fund of Funds. 


between a registered investment 
company and any affiliated person of 
the company. Section 2(a)(3) of the Act 
defines an “affiliated person” of another 
person to include (a) Any person 
directly or indirectly owning, 
controlling, or holding with power to 
vote, 5% or more of the outstanding 
voting securities of the other person; (b) 
any person 5% or more of whose * 
outstanding voting securities are 
directly or indirectly owned, controlled, 
or held with power to vote by the other 
person; and (c) any person directly or 
indirectly controlling, controlled by, or 
under common control with the other 
person. 

7. Applicants state that the Funds of 
Funds and the Affiliated Funds might 
be deemed to be under common control 
of the Manager and therefore affiliated 
persons of one another. Applicants also 
state that the Funds of Funds and the 
Underlying Funds might be deemed to 
be affiliated persons of one another if a 
Fund of Funds acquires 5% or more of 
an Underlying Fund’s outstanding 
voting securities. In light of these 
possible affiliations, section 17(a) could 
prevent an Underlying Fund from 
selling shares to and redeeming shares 
from a Fund of Funds. 

8. Section 17(b) of the Act authorizes 
the Commission to grant an order 
permitting a transaction otherwise 
prohibited by section 17(a) if it finds. 
that (a) The terms of the proposed 
transaction are fair and reasonable and 
do not involve overreaching on the part 
of any person concerned; (b) the 
proposed transaction is consistent with 
the policies of each registered 
investment company involved; and (c) 
the proposed transaction is consistent 
with the general purposes of the Act. 
Section 6(c) of the Act permits the 
Commission to exempt any person or 
transactions from any provision of the 
Act if such exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the Act. 

9. Applicants submit that the 
proposed arrangement satisfies the 
standards for relief under sections 17(b) 
and 6(c) of the Act. Applicants state that 
the terms of the arrangement are fair and 
reasonable and do not involve 
overreaching. Applicants note that the 
terms upon which an Underlying Fund . 
will sell its shares to or purchase its 
shares from a Fund of Funds will be 
based on the net asset value of each 
Underlying Fund. Applicants state that 


5 Applicants note that a Fund of Funds generally 
would purchase and sell shares of an Underlying » 
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the proposed arrangement will be 
consistent with the policies of each 
Fund of Funds and Underlying Fund, 
and with the general purposes of the 
Act. 

Applicants’ Conditions 

Applicants agree that the order 
granting the requested relief shall be 
subject to the following conditions: 

1. The members of the Group will not 
control (individually or in the aggregate) 
an Unaffiliated Fund within the 
meaning of section 2(a)(9) of the Act. 
The members of the Sub-Adviser Group 
will not control (individually or in the 
aggregate) an Unaffiliated Fund within 
the meaning of section 2(a)(9) of the Act. 
If, as a result of a decrease in the 
outstanding voting securities of an 
Unaffiliated Fund, the Group or the . 
Sub-Adviser Group, each in the 
aggregate, becomes a holder of more 
than 25% of the outstanding voting 
securities of the Unaffiliated Fund, it 
(except for any member of the Group or 
the Sub-Adviser Group that is a 
Separate Account) will vote its shares of 
the Unaffiliated Fund in the same 
proportion as the vote of all other 
holders of the Unaffiliated Fund’s 
shares. A Registered Separate Account 
will seek voting instructions from its 
Contract holders and will vote its shares 
of an Unaffiliated Fund in accordance 
with the instructions received and will 
vote those shares for which no 
instructions were received in the same 
proportion as the shares for which 
instructions were received. An 
Unregistered Separate Account will 
either: (i) Vote its shares of the 
Unaffiliated Fund in the same 
proportion as the vote of all other 
holders of the Unaffiliated Fund’s 

shares; or (ii) seek voting instructions 
from its Contract holders and vote its 
shares in accordance with the 
instructions received and vote those 
shares for which no instructions were 
received in the same proportion as the 
shares for which instructions were 
received. This condition will not apply 
to the Sub-Adviser Group with respect 
to an Unaffiliated Fund for which the 
Sub-Adviser or a person controlling, 
controlled by, or under common control 
with the Sub-Adviser acts as the 
investmertt adviser within the meaning 
section 2(a)(20)(A) of the Act (in the 
case of an Unaffiliated Underlying 
Fund) or as the sponsor (in the case of 
an Unaffiliated Underlying Trust). 


Fund that operates as an ETF through secondary 
market transactions at market prices rather than 
through principal transactions with the Underlying 
Fund at net asset value. Applicants would not rely 
on the requested relief from section 17(a) for such 
secondary market transactions. 


2. No consideration will be received 
by a Fund of Funds or a Fund of Funds 
Affiliate from an Unaffiliated Fund or 
an Unaffiliated Fund Affiliate in 
connection with any services, 

transactions or the investment by the 
Fund of Funds in the Unaffiliated Fund. 

3. No Fund of Funds or Fund of © 
Funds Affiliate (except to the extent it 
is acting in its capacity as an investment 
adviser to an Unaffiliated Underlying 
Fund or sponsor to an Unaffiliated 
Underlying Trust) will cause an 
Unaffiliated Fund to purchase a security 
in any Affiliated Underwriting. 

4. The Board of an Unaffiliated 
Underlying Fund, including a majority 
of the Disinterested Trustees, will adopt 
procedures reasonably designed to 
monitor any purchases of securities. by 
the Unaffiliated Underlying Fund in an 
Affiliated Underwriting, once an 
investment by a Fund of Funds in the 
securities of the Unaffiliated Underlying 
Fund exceeds the limit of section 
12(d)(1)(A)(i) of the Act, including any 
purchases made directly from an 
Underwriting Affiliate. The Board of the 
Unaffiliated Underlying Fund will 
review these purchases periodically, but 
no less frequently than annually, to 
determine whether the purchases were 
influenced by the investment by the 
Fund of Funds in the Unaffiliated 
Underlying Fund. The Board of the 
Unaffiliated Underlying Fund will 
consider, among other things: (a) 
Whether the purchases were consistent 
with the investment objectives and 
policies of the Unaffiliated Underlying 
Fund; (b) how the performance of 
securities purchased in an Affiliated 
Underwriting compares to the 
performance of comparable securities 
purchased during a comparable period 
of time in underwritings other than 
Affiliated Underwritings or to a 
benchmark such as a comparable market 
index; and (c) whether the amount of 
securities purchased by the Unaffiliated 
Underlying Fund in Affiliated. 
Underwritings and the amount 
purchased directly from an 
Underwriting Affiliate have changed 
significantly from prior years. The 
Board of the Unaffiliated Underlying 
Fund will take any appropriate actions 
based on its review, including, if 
appropriate, the institution of 
procedures designed to assure that 
purchases of securities in Affiliated 
Underwritings are in the best interests 
of shareholders. 

5. Each Unaffiliated Underlying Fund 
will maintain and preserve permanently 
in an easily accessible place a written 
copy of the procedures described in the 

‘preceding condition, and any 
modifications to such procedures, and 


will maintain and preserve for a period 
of not less than six years from the end 
of the fiscal year in which any purchase 
from an Affiliated Underwriting 
occurred, the first two years in an easily 
accessible place, a written record of 
each purchase of securities in an 
Affiliated Underwriting once an 
investment by a Fund of Funds in the 
securities of an Unaffiliated Underlying 
Fund exceeds the limit of section 
12(d)(1)(A)(i) of the Act, setting forth 
from whom the securities were 
acquired, the identity of the 
underwriting syndicate’s members, the 
terms of the purchase, and the 
information or materials upon which 
the determinations of the Board of the 
Unaffiliated Underlying Fund were 
made. 

6. Prior to its investment in shares of 
an Unaffiliated Underlying Fund in 
‘excess of the limit in section 
12(d)(1)(A)(i) of the Act, the Fund of 
Funds and the Unaffiliated Underlying 
Fund will execute an agreement stating, 
without limitation, that their boards of 
directors or trustees and their 
investment advisers understand the 
terms and conditions of the order and 
agree to fulfill their responsibilities 
under the order (‘Participation 
Agreement’). At the time of its 
investment in shares of an Unaffiliated 
Underlying Fund in excess of the limit 
in section 12(d)(1)(A)(i), a Fund of 
Funds will notify the Unaffiliated 
Underlying Fund of the investment. At 
such time, the Fund.of Funds will also 
transmit to the Unaffiliated Underlying 
Fund a list of the names of each Fund . 
of Funds Affiliate and Underwriting 
Affiliate. The Fund of Funds will notify 
the Unaffiliated Underlying Fund of any 
changes to the list as soon as reasonably 
practicable after a change occurs. The 
Unaffiliated Underlying Fund and the 
Fund of Funds will maintain and 
preserve a copy of the order, the 
Participation Agreement, and the list 
with any updated information for the 
duration of the investment and for a 
period of not less than six years 
thereafter, the first two years in an 
easily accessible place. 

7. Before approving any advisory 
contract under section 15 of the Act, the 
Board of each Fund of Funds, including 
a majority of the Disinterested Trustees, 
shall find that the advisory fees charged 
under the advisory contract are based on 
services provided that are in addition to, 
rather than duplicative of, services 
provided under the advisory contract(s) 
of any Underlying Fund in which the 
Fund of Funds may invest. Such 
finding, and the basis upon which the 
finding was made, will be recorded fully 
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in the minute books of the appropriate 
Fund of Funds. . 


8. With respect to Registered Separate 
Accounts that invest in a Fund of 
Funds, no sales load will be charged at 
the Fund of Funds level or at the ; 
Underlying Fund level. Other sales 
charges and service fees, as defined in 
NASD Conduct Rule 2830, if any, will 
only be charged at the Fund of Funds 
level or at the Underlying Fund level, 
not both. With respect to other 
investments in a Fund of Funds, any 
sales charges and/or service fees 
charged with respect to shares of a Fund 
of Funds will not exceed the limits _ 
applicable to funds of funds set forth in 
NASD Conduct Rule 2830. 


9. No Underlying Fund will acquire 
securities of any other investment 
company or company relying on section 
3(c)(1) or 3(c)(7) of the Act in excess of 
the limits contained in section 
12(d)(1)(A) of the Act, except to the 
extent that such Underlying Fund: (a) 
Receives securities of another 
investment company as a dividend or as 
a result of a plan of reorganization of a 
company (other than a plan devised for 
the purpose of evading section 12(d)(1) 
of the Act); or (b) acquires (or is deemed 
to have acquired) securities of another 
investment company pursuant to 
exemptive relief from the Commission 
permitting such Underlying Fund to: (i) 
Acquire-securities of one or more 
affiliated investment companies for 
short-term cash management purposes, 
or (ii) engage in interfund borrowing 
and lending transactions. 


10. The Board of any Fund of Funds 
will satisfy the fund governance 
standards as defined in rule 0-1(a)(7) 
under the Act (““Governance 
Standards”) by the earlier of the date of 
reliance on the order or the date on 
which the Fund of Funds executes a 
Participation Agreement. 

’ The Board of any Unaffiliated Fund 
will satisfy the Governance Standards 
by the date on which the Unaffiliated 
Fund executes a Participation 
Agreement. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Nancy M. Morris, 

Secretary. 

[FR Doc. E6—7259 Filed 5-11-06; 8:45 am] 
"BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Investment Company Act Release No. 
27314; 812-—13157] 


Vanguard Index Funds, et al.; Notice of - 


Application 


_ May 5, 2006. 


AGENCY: Securities and Exchange 
Commission (‘‘Commission’’). 

ACTION: Notice of an application for an 
order under section 12(d)(1)(J) of the 
Investment Company Act of 1940 (the 
“Act”) for exemption from sections 
12(d)(1)(A) and (B) of the Act and under 
sections 6(c) and 17(b) of the Act for an 
exemption from section 17(a) of the Act. 


Summary of the Application: The 
order would permit certain registered 
management investment companies and 
unit investment trusts to acquire shares 
of other registered open-end 
management investment companies that 
issue an exchange-traded class of shares 


- and that are within or outside the same 


group of investment companies. The 
order would also amend a condition in 
two prior orders. 

Applicants: Vanguard Index Funds, 
Vanguard International Equity Index 
Funds, Vanguard World Funds, 
Vanguard Specialized Funds 
(collectively, the “‘Trusts”), The 
Vanguard Group, Inc. (‘“VGI’’) and 
Vanguard Marketing Corporation 
(“VMC”). 


- DATES: Filing Dates: The application was 


filed on January 21, 2005, and amended 
on August 4, 2005 and March 17, 2006. 
Applicants have agreed to file an 
amendment during the notice period, 
the substance of which is reflected in 
the notice. 

Hearing or Notification of Hearing: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing by writing to the 
Commission’s Secretary and serving 
applicant with a copy of the request, 
personally or by mail. Hearing requests 
should be received by the Commission 
by 5:30 p.m. on May 30, 2006, and 
should be accompanied by proof of 
service on applicants, in the form of an 
affidavit or, for lawyers, a certificate of 
service. Hearing requests should state 
the nature of the writer’s interest, the 
reason for the request, and the issues 
contested. Persons who wish to be 
notified of a hearing may request 
notification by writing to the 
Commission’s Secretary. 

ADDRESSES: Secretary, U.S. Securities 
and Exchange Commission, 100 F 
Street, NE., Washington, DC 20549- 


1090. Applicants, P.O. Box 2600, Mail 
Stop V26, Valley Forge, PA 19482. 


' FOR FURTHER INFORMATION CONTACT: 


Keith A. Gregory, Senior Counsel, at 
(202) 551-6815, and Michael W. Mundt, 
Senior Special Counsel, at (202) 551— 
6821 (Office of nvestment Company 
Regulation, Division of Investment 
Management). 


SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the 
Commission’s Public Reference Branch, 
100 F Street, NE., Washington, DC 
20549-0102 (tel. (202) 551-5850). 
Applicants’ Representations 

1. The Trusts are open-end 
management investment companies 
registered under the Act and organized 
as Delaware statutory trusts. Each of the 
Trusts has, or intends to have, at least 
one portfolio that issues a class of 
exchange-traded shares known as 
“VIPER Shares’”’ (such portfolios 
referred to as ‘“VIPER Funds’’).1 VGI is 
a Pennsylvania corporation that is 
registered as an investment adviser 
under the Investment Advisers Act of 
1940 (“Advisers Act’) and provides 
advisory services to each of the VIPER 
Funds. VMC, a wholly owned 
subsidiary of VGI, is a broker-dealer 
registered under the Securities 
Exchange Act of 1934 (“Exchange Act’’) 
and provides all distribution and 
marketing services to the VIPER Funds. 

2. Applicants request an exemption to 
permit: (i) Certain management 
investment companies and unit 
investment trusts (“Investing Funds”’) to 
acquire shares of a VIPER Fund beyond 
the limitations in section 12(d)(1)(A), 
and (ii) a VIPER Fund to sell its shares, 
or VMC or a broker-dealer registered 
under the Exchange Act (‘‘Broker’’) to 
sell a VIPER Fund’s shares, to an 
Investing Fund beyond the limits of 
section 12(d)(1)(B).2 Applicants also 
seek an exemption from section 17(a) of 


1 VIPER Funds created in the future, or existing 
investment companies that commence issuing 
VIPER Shares in the future may be organized as 
portfolios of registrants other than the Trusts that 
are parties to the application. Future VIPER Funds 
that rely on the requested order will (i) be open-end 
management investment companies in the same 
“group of investment companies,” within the 
meaning of section 12(d)(1)(G)(ii) of the Act, as the 
existing VIPER Funds, (ii) be advised by VGI, and 
(iii) comply with the terms and conditions of the 
application. 

2 VIPER Funds issue multiple classes of shares 
including the VIPER Shares, and the relief 
requested in the application would apply to all 
share classes issued by a VIPER Fund, not just 
VIPER Shares. However, applicants expect ’ 
Investing Funds to purchase VIPER Shares, not any 
of the other share classes issued by the VIPER 
Funds. 
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the Act to permit a VIPER Fund to sell 
its shares to, and redeem its shares from, 
an Investing Fund of which the VIPER 
Fund is an affiliated person, or an 
affiliated person of an affiliated person.* 

3. Investing Funds may be investment 
companies within the Vanguard group 
of investment companies (‘Investing 
Vanguard Funds”) or outside the 
Vanguard group of investment 
companies (“Investing Non-Vanguard 
Funds’”’).* Investing Funds that are 
organized as management investment 
companies are referred to as “Investing 
Management Companies.” Investing 
Management Companies that are not 
part of the Vanguard group of 
investment companies are referred to as 
“Investing Non-Vanguard Management 
Companies.”’ Investing Funds that are 
unit investment trusts are referred to as 
“Investing UITs.” Each Investing 
Management Company will be advised 
by an investment adviser that is 
registered under the Advisers Act or 
exempt from registration (‘‘Advisor’’) 
and may be advised by investment 
adviser(s) within the meaning of section 
2(a)(20)(B) of the Act (each, a 
“Subadvisor’’). Each Investing UIT will 
have a Sponsor (“‘Sponsor’”’). 

4. Applicants state that the VIPER 
Funds will offer the Investing Funds 
simple and efficient vehicles to achieve 
their asset allocation, diversification, 
and other investment objectives and to 
implement various investment 
strategies. Among other purposes, 
applicants assert that the VIPER Funds 
provide highly liquid exposure to a 
broad range of markets, sectors, and 
geographic regions, and permit investors 
to achieve such exposure through a 
single transaction instead of the many 
transactions that might otherwise be 
needed to obtain comparable market 
exposure. 


Applicants’ Legal Analysis 
A. Section 12(d)(1) 


1. Section 12(d)(1)(A) of the Act 
prohibits a registered investment 
company from acquiring shares of an 
investment company if the securities 
represent more than 3% of the total 
outstanding voting stock of the acquired 
company, more than 5% of the total 


33 Applicants expect that the VIPER Shares 
generally will be purchased in the secondary 
market through Brokers and would not involve a 
sale by the VIPER Funds or VMC. 

4 All investment companies that currently intend 
to rely on the requested order are named as 
applicants. Any other investment company that 
relies on the order in the future will comply with 
the terms and conditions of the application. An 
Investing Non-Vanguard Fund may rely on the 
requested order only to invest in the VIPER Funds 
and not in any other registered investment 
company. 


assets of the acquiring company, or, 
together with the securities of any other 
investment companies, more than 10% 


of the total assets of the acquiring 


company. Section 12(d)(1)(B) of the Act 
prohibits a registered open-end 
investment company, its principal 


- underwriter, or any Broker from selling 


its shares to another investment 
company if the sale will cause the 
uiring company to own more than 
of the acquired company’s voting 
stock, or if the sale will cause more than 
10% of the acquired company’s voting 
stock to be owned by investment 
companies generally. Section 12(d)(1)(J) 
of the Act provides that the Commission 
may exempt any person, security, or 
transaction, or any class or classes of 
persons, securities or transactions, from 
any provision of section 12(d)(1) if the 
exemption is consistent with the public 
interest and the protection of investors. 
2. Applicants assert that the proposed 
transactions will not lead to any of the 
abuses that section 12(d)(1) was 
designed to prevent. Applicants submit 
that the proposed conditions to the 
requested relief address the concerns 
underlying the limits in section 12(d)(1), 
which include concerns about undue 


ac 
3% 


influence, excessive layering of fees and . 


overly complex structures. 

3. Applicants state that the proposed 
arrangement will not result in undue 
influence by an Investing Non-Vanguard 
Fund or its affiliates over a VIPER Fund. 
To limit the control that an Investing 
Non-Vanguard Fund may have over a 
VIPER Fund, applicants propose a 
condition prohibiting the Investing Non- 
Vanguard Fund’s Advisor or Sponsor; | 
any person controlling, controlled by, or 
under common with the Investing Non- 
Vanguard Fund’s Advisor or Sponsor, 
and any investment company and ‘any 
issuer that would be an investment 
company but for section 3(c)(1) or 
3(c)(7) of the Act that is advised or 
sponsored by the Investing Non- 
Vanguard Fund’s Advisor or advised or 
sponsored by the Sponsor, or any 
person controlling, controlled by, or 
under common control with the 
Investing Non-Vanguard Fund’s Advisor 
or Sponsor (‘‘Investing Non-Vanguard 
Fund’s Advisory Group”’) from 
controlling (individually or in the 
aggregate) a VIPER Fund within the 
meaning of section 2(a)(9) of the Act. 
The same prohibition would apply to 
any Investing Non-Vanguard Fund’s 
Subadvisor; any person controlling, 
controlled by, or under common control 
with the Investing Non-Vanguard 
Fund’s Subadvisor; and any investment 
company and any issuer that would be 
an investment company but for section 
3(c)(1) or 3(c)(7) of the Act (or portion 


of such investment company or issuer) 
that is advised or sponsored by the 
Investing Non-Vanguard Fund’s 
Subadvisor or any person controlling, 
controlled by, or under common control 
with the Investing Non-Vanguard 
Fund’s Subadvisor (“Investing Non- 
Vanguard Fund’s Subadvisory Group’’). 
4. To limit further the potential for 
undue influence by an Investing Non- 


* Vanguard Fund over a VIPER Fund, 


applicants propose conditions 2 through 
7, stated below, to preclude an Investing 
Non-Vanguard Fund and certain of its 
affiliates from taking advantage of a 
VIPER Fund and certain VIPER Fund 
affiliates with respect to transactions 
between the entities and to ensure the 
transactions will be on an arm’s length 
basis. Applicants note that a VIPER 
Fund may choose to reject any direct 
purchase of VIPER Shares by an 
Investing Fund. 

5. Applicants do not believe that the 
proposed arrangement will involve 
excessive layering of fees. The board of 
directors or trustees of each Investing 
Management Company, including a 
majority of the disinterested directors or 
trustees, before approving any advisory 
contract under section 15 of the Act, 
will be required to determine that the 
advisory fees charged to the Investing 
Management Company are based on - 
services provided that will be in 
addition to, rather than duplicative of, 
the services provided under the 
advisory contract(s) of any VIPER Fund 
in which the Investing Management 
Company may invest. In addition, the 
Advisor, trustee or Sponsor of an 
Investing Non-Vanguard Fund, as 
applicable, will waive fees otherwise 
payable to it by the Investing Non- 
Vanguard Fund in an amount at least 
equal to any compensation received 
from a VIPER Fund by the Advisor, 
trustee or Sponsor, or an affiliated 
person of the Advisor, trustee or 
Sponsor (other than any advisory fees), 
in connection with the investment by 
the Investing Non-Vanguard Fund in the 
VIPER Funds. Applicants also state that 
any sales charges and/or service fees 
charged with respect to shares of an 
Investing Fund will not exceed the 
limits applicable to a fund of funds set 
forth in Conduct Rule 2830 of National 
Association of Securities Dealers 
(“NASD Conduct Rules’). 

6. Applicants submit that the 
proposed arrangement will not create an 
overly complex fund structure. 


5 A VIPER Fund would retain its right to reject 
any initial investment by an Investing Non- 
Vanguard Fund in excess of the limits in section 
12(d)(1)(A) by declining to execute an Investing 
Agreement (as defined below) with the Investing 
Non-Vanguard Fund. 
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Applicants note that a VIPER Fund will 
be prohibited from acquiring securities 
of any investment company, or of any 
company relying on sections 3(c)(1) or 
3(c )(7) of the Act, in excess of the limits 
contained in section 12(d)(1)(A) of the 
Act, except to the extent permitted by 
an exemptive order that allows the 
VIPER Fund to purchase shares of an 
affiliated money market fund for short- 
term cash et purposes. 

7. To ensure that Investing Non- 
Vanguard Funds are aware of the terms 
and conditions of the requested order, 
the Investing Non-Vanguard Funds must 
enter into an agreement with the 
respective VIPER Funds (“Investing 
Agreement”). The Investing Agreement 
will include an acknowledgement from 
the Investing Non-Vanguard Fund that it 
may rely on the order only to invest in 
the VIPER Funds and not in any other 
investment company. The Investing 
Agreement will further require any Non- 
Vanguard Investing Fund that exceeds 
the 5% or 10% limitations in section 
12(d)(1)(A)Gi) and (iii) to disclose in its 
prospectus the unique characteristics of 
the Investing Funds investing in 
investment companies, including but 
not limited to the expense structure and 
any additional expenses of investing in 
investment companies. 


B. Section 17(a) 


1. Section 17(a) of the Act generally 
prohibits an affiliated person of a 
registered investment company or an 
affiliated person of such person, from 
selling any security to or purchasing any 
security from the company. Section 
2(a)(3) of the Act defines an “affiliated 
person” of another person to include 
any person 5% or more of whose 
outstanding voting securities are : 
directly or indirectly owned, controlled, 
or held with power to vote by the other 
person, and any person directly or 
indirectly controlling, controlled by, or 
under common control with the other 
person. Applicants request an 
exemption to permit a VIPER Fund that 
is an affiliated person of an Investing 
Fund to sell its shares to and purchase 
its shares from an Investing Fund. 

2. Section 17(b) of the Act authorizes 
the Commission to grant an order 
permitting a transaction otherwise 
prohibited by section 17(a) if evidence 
establishes that (a) The terms of the 
proposed transaction are reasonable and 
fair and do not involve overreaching on 
the part of any person concerned; (b) the 
proposed transaction is consistent with 
the policies of each registered 
investment company involved; and (c) 
the proposed transaction is consistent 
with the general purposes of the Act. 
Section 6(c) of the Act permits the 


Commission to exempt any person or 
transactions from any provision of the 
Act if such exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of. 
investors and the purposes fairly 


below. Under the new condition, each 
VIPER Shares Prospectus and Product 
Description will disclose that Investing 
Funds may purchase shares of the 
VIPER Funds in excess of the limits of 
section 12(d)(1) to the extent that they 


intended by the policy and provisions of comply with the terms and conditions 


the Act. 

3. Applicants submit that the 
proposed arrangement satisfies the 
standards for relief under sections 17(b) 
and 6(c) of the Act. Applicants submit 
that the proposed transactions are 
appropriate in the public interest, 
consistent with the protection of 
investors, and do not involve 
overreaching. Applicants note that the 
consideration paid for the purchase or 
received for the redemption of shares 
directly from a VIPER Fund by an 
affiliated Investing Fund (or any other 
investor) will be based on the net asset 
value of the shares of the VIPER Funds. 
Applicants also state that the proposed 
transactions will be consistent with the 
policies of each Investing Fund and 
VIPER Fund and with the general 
purposes of the Act. Applicants state 
that the Investing Agreement will 
require an Investing Non-Vanguard 
Fund to represent that its ownership of 
shares issued by a VIPER Fund is 
consistent with the investment policies 
set forth in the Investing Non-Vanguard 
Fund’s registration statement. 


C. Prior Orders 


Applicants also seek to amend a 
condition to certain prior exemptive 
orders (‘‘Prior Orders’’) so that the 
condition is consistent with the relief 
requested from section 12(d)(1).® 
Existing condition 2 to each of the Prior 
Orders currently provides that each 
VIPER Shares prospectus (“VIPER 
Shares Prospectus’’) and Product 
Description will clearly disclose that, 
for purposes of the Act, VIPER Shares 
are issued by the VIPER Fund and that 
the acquisition of VIPER Shares by 
investment companies is subject to the 
restrictions of section 12(d)(1) of the 
Act.” In light of the requested order to 
permit Investing Funds to invest in 
VIPER Funds in excess of the limits of 
section 12(d)(1), applicants wish to 
replace this condition in the Prior 
Orders with condition 14, as stated 


6 The Prior Orders are Vanguard International 
Equity Index Funds, et al., Investment Company 
Act Release Nos. 26246 (Nov. 3, 2003) (notice) and 
26281 (Dec. 1, 2003) (order) and Vanguard Index 
Funds, et al., Investment Company Act Release Nos. 
24680 (Oct. 6, 2000) (notice) and 24789 (Dec. 12, - 
2000) (order). 

7 A “Product Description” is a document that 
provides a plain English overview of VIPER Shares 
and the VIPER Fund that issues them. The Product 
Description is delivered by broker-dealers to 
secondary market purchases of VIPER Shares. 


of the requested order granting relief 
from section 12(d)(1). 


Applicants’ Conditions 
Applicants agree that the order 
granting the requested relief will be 


. subject to the following conditions: 


1. The members of the Investing Non- 
Vanguard Fund’s Advisory Group will 
not control (individually or in the 
aggregate) a VIPER Fund within the 
meaning of Section 2(a)(9) of the Act. 
The members of the Investing Non- 
Vanguard Fund’s Subadvisory Group 


_ will not control (individually or in the 


aggregate) a VIPER Fund within the 
meaning of Section 2(a)(9) of the Act. If, 
as a result of a decrease in the 
outstanding voting securities of a VIPER 
Fund, an Investing Non-Vanguard 
Fund’s Advisory Group or Investing 
Non-Vanguard Fund’s Subadvisory 
Group, each in the aggregate, becomes a 
holder of more than 25 percent of the 
outstanding voting securities of a VIPER 
Fund, it will vote its shares of the VIPER 
Fund in the same proportion as the vote 
of all other holders of the VIPER Fund’s 
shares. This condition does not apply to 
the Investing Non-Vanguard Fund’s 
Subadvisory Group with respect to a 
VIPER Fund for which the Subadvisor 
or a person controlling, controlled by, or 
under common control with the 
Subadvisor, acts as the investment 
adviser within the meaning of section 
2(a)(20)(A) of the Act. 

- 2. No Investing Non-Vanguard Fund 
or Investing Non-Vanguard Fund 
Affiliate will cause any existing or 
potential investment by the Investing 
Non-Vanguard Fund in a VIPER Fund to 
influence the terms of any services or 
transactions between the Investing Non- 
Vanguard Fund or Investing Non- 
Vanguard Fund Affiliate and a VIPER 
Fund or a VIPER Fund Affiliate. An. 
“Investing Non-Vanguard Fund 
Affiliate’ means an Investing Non- 
Vanguard Fund’s Advisor, Subadvisor, 
Sponsor, promoter, or principal 
underwriter, or any person controlling, 


controlled by, or under common control 


with any of those entities. A “VIPER 
Fund Affiliate” means a VIPER Fund’s 
investment adviser(s), promoter or 
principal underwriter and any person 
controlling, controlled by, or under 
common control with any of those 
entities. 

3. The board of directors or trustees of 
an Investing Non-Vanguard 
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Management Company, including a 
majority of the disinterested directors or 
trustees, will adopt procedures 
reasonably designed to assure that the 
Advisor and any Subadvisor are 
conducting the investment program of 
the Investing Non-Vanguard 
Management Company without taking 
into account any consideration received 
by the Investing Non-Vanguard 
Management Company or an Investing 
Non-Vanguard Fund Affiliate from a 
VIPER Fund or a VIPER Fund Affiliate 
‘in connection with any services or 
transactions. 

4. Once an investment by an Investing 
Non-Vanguard Fund in the securities of 
a VIPER Fund exceeds the limit in 
section 12(d)(1)(A)(i) of the Act, the 
board of directors or trustees of the 
VIPER Fund, including a majority of the 
disinterested board members, will 
determine that any consideration paid 
by the VIPER Fund to the Tivesting 
Non-Vanguard Fund or ani Mivesting 
Non-Vanguard Fund Affiliate in 
connection with any services or 
transactions: (i) Is fair and reasonable in 
relation to the nature and quality of the 
services and benefits received by the 
VIPER Fund; (ii) is within the range of 
consideration that the VIPER Fund 
would be required to pay to another 
unaffiliated entity in connection with 
the same services or transactions: and 
(iii) does not involve overreaching on 
the part of any person concerned. This 
condition does not apply with respect to 
any services or transactions between a 
VIPER Fund and its investment 
adviser(s), or any person controlling, 
controlled by, or under common control 
with such investment adviser(s). 

5. No Investing Non-Vanguard Fund 
or Investing Non-Vanguard Fund 
Affiliate (except to the extent it is acting 
in its capacity as an investment adviser 
to a VIPER Fund) will cause a VIPER 
Fund to purchase a security in an 
offering of securities during the 
existence of any underwriting or selling 
syndicate of which a principal 
underwriter is an officer, director, 
member of an advisory board, Advisor, 
Subadvisor, employee, or Sponsor of the 
_ Investing Non-Vanguard Fund, or a 

person of which any such officer, 
director, member of an advisory board, 
Advisor, Subadvisor, employee, or 
Sponsor is an affiliated person (each, an 
“Underwriting Affiliate,” except any 
person whose relationship to the VIPER 
Fund is covered by Section 10(f) of the 
Act is not an Underwriting Affiliate). An 
_ offering of securities during the 
existence of any underwriting or selling 
syndicate of which a principal 
underwriter is an Underwriting Affiliate. 
is an “Affiliated Underwriting.” 


6. The board of a VIPER Fund, 
including a majority of the disinterested 
board members, will adopt procedures 
reasonably designed to monitor any 
purchases of securities by the VIPER 
Fund in an Affiliated Underwriting, 
once an investment by an Investing 
Non-Vanguard Fund in the securities of 
the VIPER Fund exceeds the limit in 
Section 12(d)(1)(A)(i) of the Act, 
including any purchases made directly 
from an Underwriting Affiliate. The 
board of the VIPER Fund will review 
these purchases periodically, but no less 
frequently than annually, to determine 
whether the purchases were influenced 
by the investment by the Investing Non- 
Vanguard Fund in the VIPER Fund. The 
board of the VIPER Fund will consider, 
among other things: (i) Whether the 
purchases were consistent with the 
investment objectives and policies of 
the VIPER Fund; (ii) how the 
performance of securities purchased in 
an Affiliated Underwriting compares to 
the performance of comparable 
securities purchased during a 
comparable period of time in 
underwritings other than Affiliated 


_Underwritings or to a benchmark such 


as a comparable market index; and (iii) 
whether the amount of securities 
purchased by the VIPER Fund in 
Affiliated Underwritings and the 
amount purchased directly from an 
Underwriting Affiliate have changed 
significantly from prior years. The board 
of the VIPER Fund will take any 
appropriate actions based on its review, 
including, if appropriate, the institution 
of procedures designed to assure that 
purchases of securities in Affiliated 
Underwritings are in the best interests 
of shareholders. 


7. The VIPER Fund will maintain and 
preserve permanently in an easily 
accessible place a written copy of the 
procedures described in the preceding 


' condition, and any modifications to 


such procedures, and will maintain and 
preserve for a period of not less than six 
years from the end of the fiscal -year in 
which any purchase in an Affiliated 
Underwriting occurred, the first two 
years in an easily accessible place, a 
written record of each purchase of 
securities in Affiliated Underwritings 
once an investment by an Investing 
Fund in the securities of the VIPER 
Fund exceeds the limit of Section 
12(d)(1)(A)(i) of the Act, setting forth 
from whom the securities were 
acquired, the identity of the 
underwriting syndicate’s members, the 
terms of the purchase, and the 
information or materials upon which 
the determinations of the board of the 
VIPER Fund were made. 


8. Before investing in a VIPER Fund 
in excess of the limits in Section 
12(d)(1)(A), each Investing Non- 
Vanguard Fund and the VIPER Fund 
will execute an agreement stating, 
without limitation, that their boards of 
directors or trustees and their 
investment advisers, or Sponsor and 
trustee, as applicable, understand the 
terms and conditions of the order, and 
agree to fulfill their responsibilities 
under the order. At the time of its 
investment in shares of a VIPER Fund 
in excess of the limit in Section 
12(d)(1)(A)(i), an Investing Non- 
Vanguard Fund will notify the VIPER 
Fund of the investment. At such time, 
the Investing Non-Vanguard Fund will 
also transmit to the VIPER Fund a list 
of each Investing Non-Vanguard Fund 
Affiliate and Underwriting Affiliate. The 
Investing Non-Vanguard Fund will 
notify the VIPER Fund of any changes 
to the list of names as soon as 
reasonably practicable after a change 
occurs, The VIPER Fund and the 
Investing Non-Vanguard Fund will 
maintain and preserve a copy of the 
order, the agreement, and the list with 
any updated information for the 
duration of the investment and for a 
period of not less than six years 


_ thereafter, the first two years in an 


easily accessible place. 

9. Before approving any advisory 
contract under Section 15 of the Act, the 
board of directors or trustees of each 
Investing Management Company, 
including a majority of the disinterested 
directors or trustees, will find that the 
advisory fees charged under such 
advisory contract are based on services 
provided that will be in addition to, 
rather than duplicative of, the services 
provided under the advisory contract(s) 
of any VIPER Fund in which the 
Investing Management Company may 
invest. These findings and their basis 
will be recorded fully in the minute 
books of the appropriate Investing 
Company. 

10. The Advisor, trustee or Sponsor, 
as applicable, will waive fees otherwise 
payable to it by an Investing Non- 
Vanguard Fund, in an amount at least 
equal to any compensation received 
from a VIPER Fund by the Advisor, 
trustee or Sponsor, or an affiliated 
person of the Advisor, trustee or 
Sponsor, other than any advisory fees 
paid to the Advisor, tristee or Sponsor 
or its affiliated person by the VIPER 
Fund, in connection with the 
investment by the Investing Non- 
Vanguard Fund in the VIPER Fund. Any 
Subadvisor will waive fees otherwise 
payable to the Subadvisor, directly or 
indirectly, by the Investing Non- 
Vanguard Management Company in an 
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amount at least equal to any 
‘compensation received from a VIPER 
Fund by the Subadvisor or an affiliated 


person of the Subadvisor, other than any" 


advisory fees paid to the Subadvisor or 
its affiliated person by the VIPER Fund, : 
in connection with the investment by 
the Investing Non-Vanguard 
Management Company in the VIPER 
Fund made at the direction of the 
Subadvisor. In the event that the 
Subadvisor waives fees, the benefit of 
the waiver will be passed through to the 
Investing Non-Vanguard Management 
Company. 

11. Any sales charges and/or service 
fees charged with respect to shares of an 
Investing Fund will not exceed the 
limits applicable to a fund of funds as 
set forth in Conduct Rule 2830 of the 
National Association of Securities 
Dealers. 


12..No VIPER Fund will acquire 
securities of any investment company, 
or of any company relying on Sections 
3(c)(1) or 3(c)(7) of the Act, in excess of 
the limits contained in Section 
12(d)(1)(A) of the Act, except to the 
extent permitted by an exemptive order 
that allows the VIPER Fund to purchase 
shares of an affiliated fund for short- 
term cash management purposes. 


13. The board of any Investing 
Management Company and any VIPER 
Fund will satisfy the fund governance 
standards as defined in Rule 0—1(a)(7) 
under the Act by the date on which the 
Investing Non-Vanguard Management 
Company and the VIPER Fund execute 
an Investing Agreement. 


Amendment to Prior Orders 


Applicants agree to replace condition 
2 of the Prior Orders with the following 
condition: 

14. Each VIPER Shares Prospectus 
and Product Description will clearly 
disclose that, for purposes of the Act, 
VIPER Shares are issued by a VIPER 
Fund, which is a registered investment 
company, and that the acquisition of 
VIPER Shares by investment companies 
is subject to the restrictions of Section 
12(d)(1) of the Act, except as permitted 
by an exemptive order that permits 
registered investment companies to 
invest in a VIPER Fund beyond the 
limits of Section 12(d)(1), subject to 
certain terms and conditions. 

For the Commission, by the Division of 


Investment Management, pursuant to 
delegated authority. 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6-7258 Filed 5-11-06; 8:45 am] 
BILLING CODE 8010-01-P 
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intermarket Trading System; Notice of 
Filing and Immediate Effectiveness of 
the Twenty Third Amendment to the. 
ITS Plan Relating to the Interaction of 
Chicago Stock Exchange, Inc. With 
ITS, the Change in Opening of Trading 
in a Halted Security, and the Change in 
Name from the New York Stock 
Exchange, Inc. to New York Stock 
Exchange LLC and From Pacific 
Exchange, Inc. to NYSE Arca, Inc. 


May 5, 2006. 

Pursuant to Section 11A of the 
Securities Exchange Act of 1934 
(“‘Act’’),1 and Rule 608 thereunder,2 
notice is hereby given that on April 24, 
2006, the ITS Participants, through the 
ITS Operating Committee, submitted to 
the Securities and Exchange 
Commission (‘‘Commission’’) a 
proposed amendment (“Twenty Third 
Amendment’’) to the restated ITS Plan.? 
The purpose of the Twenty Third 
Amendment is to recognize the manner 
in which Chicago Stock Exchange, Inc. 
(“CHX”’) will interact with ITS, to allow 
Participant markets to open trading in a 
halted security after a shorter period of 
time after a re-indication, and to reflect 
the name changes from the New York 
Stock Exchange, Inc. to New York Stock 
Exchange LLC and from Pacific 
Exchange, Inc. to NYSE Arca, Inc. 
Pursuant to Rule 608(b)(3)(ii) under the 
Act,‘ the ITS Participants designated the 
amendment as concerned solely with 
the administration of the Plan. As a 
result, the Twenty Third Amendment 
has become effective upon filing with 
the Commission.> At any time within 60 
days of the filing of the amendment, the 
Commission may summarily abrogate 
the amendment and require that such 


115 U.S.C. 78k-1. 

217 CFR 242.608. 

3 The ITS Plan is a National Market System 
(“NMS”) plan, which was designed to facilitate 
intermarket trading in exchange-listed equity 
securities based on current quotation information 
emanating from the linked markets. See Securities 
Exchange Act Release No. 19456 (January 27, 1983), 
48 FR 4938 (February 3, 1983). 

The ITS Participants currently include the 
American Stock Exchange LLC (Amex’’), the Boston 
Stock Exchange, Inc. (“‘BSE”); the Chicago Boad 
Options Exchange, Inc. (“‘CBOE”’); the Chicago 
Stock Exchange (““CHX”’), Inc., the National Stock 
Exchange (“‘NSX’’), the National Association of 
Securities Dealers, Inc. (““NASD’’), NASDAQ Stock 
Market LLC (““NASDAQ”), the New York Stock 
Exchange, Inc. (“NYSE”), the Pacific Exchange, Inc. 
(“PCX”’), and the Philadelphia Stock Exchange, Inc. 
(“Phix”) (“Participants”). 

417 CFR 242.608(b)(3)(ii). 

5 CHX intends to give ITS Participants 10 days 
notice prior to implementation of the amended 
manner of CHX’s interaction with ITS. 


amendment be refiled in accordance 


- with paragraph (a)(1) of Rule 608 and 


reviewed in accordance with paragraph 
(b)(2) of Rule 608, if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or the maintenance of fair and orderly 
markets, to remove impediments to, and 
perfect the mechanisms of, a national 
market system or otherwise in 
furtherance of the purposes of the Act. 
The Commission is publishing this 
notice to solicit comments from 
interested persons. 


I. Description and Purpose of the 
Proposed Amendment 


A. CHX’s Interaction With ITS 


‘The ITS Participants propose to 
amend the restated ITS Plan to 
eliminate all references to CHX in 
Section 6(a)(ii)(A) and to add new 
subparagraph (H) to section 6(a)(ii). 
Proposed new language is italicized: 

(H) Description Applicable to CHX 

With respect to an ITS transaction 
that involves a CHX member, the 
commitment to trade or response 
thereto destined for or originating with 
the CHX will leave and enter the System 
at the CHX. A trade involving the CHX 
would take place as follows. In the 


_ example in section 6(a)(ii)(A) above, 


assume that the order is for 300 shares. 
Assume also that when the NYSE 
member checks the continuously 
updated quotation display at the 
appropriate NYSE trading post, he sees 
that the best offer is one of 40.15 for 300 
shares from the CHX. Having learned 
this information, the NYSE member may 
decide to attempt to buy the 300 shares 
for his customer from the 40.15 offer. By 
using an ITS station located on the 
NYSE trading floor, the broker would 
send, or cause to be sent, to the CHX a 
commitment to buy 300 shares of the 
stock at 40.15. 


When the commitment to buy is _ 
entered into the System, the System will 
route the commitment to the CHX. If the 
40.15 offer is still available when the 
commitment to buy reaches the CHX, or 
if a better offer is available and if the 
rules of the CHX permit an execution at 
that price, then the CHX would generate 
an acceptance of the commitment on 
behalf of the one or more CHX members 
responsible for the 40.15 offer (or the ~ 
better offer) and route it to the System. 
The execution would occur at 40.15 (or 
at the better price) if the applicable time 


_period had not expired. CHX would 


report the trade to the CTA Plan 
Processor for dissemination under the 
CTA Plan at 40.15 (or at the better price) 


q 
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with the same identifier that is assigned 
to CHX. 


If the example is reversed and a CHX 
member seeks to purchase 300 shares, 
the CHX member would send the NYSE 
a commitment to buy 300 shares of the 
stock at 40.15. 

When the commitment to buy is 
entered into the CHX, the CHX will 
route the commitment to the System, 
which will in turn route the commitment 

.to the NYSE. If the 40.15 offer is still 
available when the commitment to buy 
reaches the NYSE, or if a better offer is 
available, and if the rules of the NYSE 
permit an execution at that price, then 
the NYSE offer would accept the 
commitment during the applicable time 
period and an execution at 40.15 (or at 
the better price) would take place. The 
NYSE would then report the trade to the 
CTA Plan Processor for dissemination 
under the CTA Plan a 40.15 for at the 


better price) with the identi assigned 


This description ‘shall t fae effect upon 
10 days’ written notice from the CHX to 
all Participants. 


B. Opening of hag in a Halted 
Security 


The ITS Participants propose to 
amend the restated ITS Plan to have 
Section (b){i)(B) of Exhibit A (“Tape 
Indications’’) read as follows. Proposed 
' new language is italicized: 

* * * * * 

In any such situation, the specialist 
shall not open or reopen the security 
until not less than three minutes after 
his transmission of the opening or © 
reopening indication of interest. 
However, where more than one 
indication is disseminated, a stock may 
re-open one minute after the last 
indication, provided that at least three 
minutes must have elapsed from the 
dissemination of the first indication. For 
the purposes of paragraphs (b)(ii)(A), 
(b)(ii)(B), (b){iii) and (c), “‘pre-opening 
notification” includes an indication of 
interest furnished to the consolidated 
last sale reporting service. 


C. Renumbering 


The ITS Participants propose to 
renumber former section 6(a)(ii)(H) as 
section 6(a)(ii)(I). 


D. Name Change 


The ITS Participants propose to 
reflect the name changes from the New 
York Stock Exchange, Inc. to New York 
Stock Exchange LLC and from Pacific 
Exchange, Inc. to NYSE Arca, Inc. to 
reflect the legal name changes that 
occurred on March 7, 2006. 


E. Additional Information 


1. Governing or Constituent Documents 
Not applicable. 


2. Implementation of Amendment 

-The ITS Participants have manifested 
their approval of the proposed 
amendment by means of their execution 
of the Twenty Third Amendment. The’ 
Amendment has become effective upon 
filing.® 


3. Development and Implementation 
Phases 


Not applicable. 


4. Analysis of Impact on Competition 
The Participants believe that the 


proposed amendment does not impose 
any burden on competition. 


5. Written Understanding or Agreements 
Relating to Interpretation of, or 
Participation in, Plan 

Not applicable. 


6. Approval by Sponsors in Sicscilaaaia 
With Plan 

Under section 4(c) of the restated ITS 
Plan, the requisite approval of the 
amendment is achieved by execution of 
the amendment on behalf of each ITS 
Participant. The amendment is so 
executed. 


7. Description of Operation of Facility 
Contemplated by the Proposed 
Amendment 
Not applicable. 
8. Terms and Conditions of Access 
Not applicable. 
9. Method of Determination and 


Imposition, and Amount of, Fees and 
Charges 


Not applicable. 


10. Method of Frequency of Processor 
Evaluation 


Not applicable. 
11. Dispute Resolution 
Not applicable. 
II. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed Plan | 
amendment is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ - 
rules/sro.shtml); or 


8 See id. 


e Send an e-mail to rule- ; 
comments@sec.gov. Please include File 
No. 4—208 on the subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
Station Place, 100 F Street, NE., 
Washington, DC 20549-1090. 


All submissions should refer to File No. 
4-208. This file number should be 
included on the subject line if e-mail is 
used. To help the Commission process 
and review your comments more 
efficiently, please use only one method. 
The Commission will post all comments 
on the Commission’s Internet Web site 
(http://www.sec.gov/rules/sro.shtml). 
Copies of the submission, all subsequent 
amendments, all written statements 
with respect to the proposed Plan 
amendment that are filed with the 
Commission, and all written 
communications relating to the 
proposed Plan amendment between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of the filing also will be 
available for inspection and copying at 
the principal office of the ITS. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File No. 4— 


- 208 and should be submitted on or 


before June 2, 2006. 


For the.Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.” 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—7244 Filed 5-11-06; 8:45 am] 
BILLING CODE 8010-01-P 


717 CFR 200.30-~3(a)(27). 
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Self-Regulatory Organizations; 
Chicago Board Options Exchange, 
incorporated; Notice of Filing and 
immediate Effectiveness of a Proposed 
Rule Change Relating to Its Marketing 
Fee Program 


May 8, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act”)1 and Rule 19b—4 thereunder,? 
notice is hereby given that on April 28, 
2006, the Chicago Board Options 
Exchange, Incorporated (““CBOE”’ or 
“Exchange’”’) filed with the Securities 
and Exchange Commission 
(“Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the Exchange. The CBOE 
has designated this proposal as one 
establishing or changing a due, fee, or 
other charge imposed by the CBOE 
under Section 19(b)(3)(A)(ii) of the Act 3 
and Rule 19b—4(f}(2) thereunder,* which 
renders the proposal effective upon 
filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change . 


The CBOE proposes to amend its Fees 
Schedule and its marketing fee program. 
Below is the text of the proposed rule 
change. Proposed new language is in 
italics; deleted language is in [brackets]. 


Chicago Board Options Exchange, Inc. 
Fees Schedule 
{March 1] May 1, 2006 
1. No Change. 
‘2. Marketing Fee (6)(16) 


3.—4. No Change. 

Footnotes: 

(1)-(5) No Change. 

(6) The Marketing Fee will be 
assessed only on transactions of Market- 
Makers, RMMs, e-DPMs, DPMs, and 
LMMs resulting from orders for less 
than 1,000 contracts (i) from payment 
accepting firms, or (ii) that have 
designated a ‘‘Preferred Market-Maker”’ 
under CBOE Rule 8.13 at the rate of $.65 
per contract on all classes of equity 
options, options on HOLDRs, options on 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

315 U.S.C. 78s(b)(3){A)(ii). 
417 CFR 240.19b—4(f)(2). 


SPDRs, [and] options on DIA, options on 
NDXxX, and options on RUT. The fee will 
not apply to: Market-Maker-to-Market- 
Maker transactions including 
transactions resulting from orders from 
non-member market-makers; 
transactions resulting from P/A orders; 
transactions resulting from 
accommodation liquidations (cabinet 
trades); and transactions resulting from 
dividend strategies, merger strategies, 
and short stock interest strategies as 
defined in footnote 13 of this Fees 
Schedule. This fee shall not apply to | 
index options and options on ETFs 
(other than options on SPDRs, [and] 
options on DIA, options on NDX, and 
options on RUT). A Preferred Market- 
Maker will only be given access to the 
marketing fee funds generated from a 
Preferred order if the Preferred Market- 
Maker has an appointment in the class 
in which the Preferred order is received 
and executed. If less than 80% of the 
marketing fee funds are paid out by the 
DPM/LMM or Preferred Market-Maker 
in a given month, then the Exchange 
would refund such surplus at the end of 
the month on a pro rata basis based 
upon contributions made by the Market- 
Makers, RMMs, e-DPMs, DPMs and 
LMMs. However, if 80% or more of the 
accumulated funds in a given month are 
paid out by the DPM/LMM or Preferred 
Market-Maker, there will not be a rebate 
for that month and the funds will carry 
over and will be included in the pool of 
funds to be used by the DPM/LMM or 
Preferred Market-Maker the following 
month. At the end of each quarter, the 
Exchange would then refund any 
surplus, if any, on a pro rata basis based 
upon contributions made by the Market- 
Makers, RMMs, DPMs, e-DPMs and 
LMMs. CBOE’s marketing fee program 
as described above will be in effect until 
June 2, 2006. 


Remainder of Fees Schedule—No 
change. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule © 
Change 


In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change, and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the — 
places specified in Item IV below. The 
CBOE has prepared summaries, set forth 
in Sections A, B, and C below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The CBOE states that, currently, its 
marketing fee is assessed upon DPMs, 
LMMs, e-DPMs, RMMs, and Market- 
Makers at the rate of $.65 per contract 
on transactions of Market-Makers, 
RMMs, e-DPMs, DPMs, and LMMs 
resulting from orders for less than 1,000 
contracts (i) from payment accepting 
firms, or (ii) that have designated a 
“Preferred Market-Maker” under CBOE 
Rule 8.13. The Exchanges notes that this 
fee does not apply to: Market-Maker-to- 
Market-Maker transactions (which 
includes all transactions between any 
combination of DPMs, e-DPMs, RMMs, 
LMMs, and Market-Makers, and 
transactions resulting from orders from 
non-member market-makers); 
transactions resulting from inbound P/A 
orders; transactions resulting from 
accommodation liquidation (cabinet 
trades); or transactions resulting from 
dividend strategies, merger strategies, 
and short stock interest strategies. CBOE 
states that the marketing fee is assessed 
on all equity option classes and options 
on HOLDRs®, options on SPDRs®, and. 
options on DIA. 


CBOE now proposes to amend its 
marketing fee program to assess the fee 
on options on the Nasdaq-100® 


(NDX™) Index and options on the 


Russell 2000® (RUT) Index. The fee 
would commence in NDX and RUT 
options on May 1, 2006. 


CBOE states that it is not amending its 
marketing fee program in any other 
respect. 


2. Statutory Basis 


The Exchange believes that the 
proposed rule change is consistent with 
Section 6(b) of the Act,> in general, and 
furthers the objectives of Section 6(b)(4) 
of the Act,® in particular, in that it is 
designed to provide for the equitable 
allocation of reasonable dues, fees, and 
other charges among CBOE members. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change will impose 
any inappropriate burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Act. 


515 U.S.C. 78f(b). 
615 U.S.C. 78f(b)(4). 
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C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


No written comments were either 
solicited or received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The foregoing proposed rule change 
has been designated as a fee change 
pursuant to Section 19(b)(3)(A)(ii) of the 
Act’ and Rule 19b—4(f)(2) ® thereunder, 
because it establishes or changes a due, 
fee, or other charge imposed by the 
Exchange. Accordingly, the proposal 
will take effect upon filing with the - 
Commission. At any time within 60 
days of the filing of such proposed rule 
change the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: : 


Electronic Comments | 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-CBOE-2006-43 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 
All submissions should refer to File 
Number SR-CBOE-2006-43. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
‘only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the- 


715 U.S.C. 78s(b)(3)(A)(ii). 
817 CFR 240:19b—4(f)(2). 


Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the CBOE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that — 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-CBOE-2006-43 and should 
be submitted on or before June 2, 2006. 
For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.? 
Nancy M. Morris, 
Secretary. 
[FR Doc. E6-7245 Filed 5-11-06; 8:45 am] 
BILLING CODE 8010-01-P 
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[Release No. 34—53771; File No. SR-CBOE- 
2006-39] 


Self-Regulatory Organizations; 
Chicago Board Options Exchange, 
incorporated; Notice of Filing of a 
Proposed Rule Change Regarding the 
e-DPM Membership Ownership 
Requirement 


May 8, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b—4 thereunder, 
notice is hereby given that on April 20, 
2006, the Chicago Board Options 
Exchange, Incorporated (‘‘CBOE” or 
“Exchange”’) filed with the Securities 
and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the CBOE. The Commission 
is publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Exchange proposes to clarify the - 


application of the e-DPM membership 
ownership requirement. The text of the 


917 CFR 200.30—3(a)(12). 


115 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 


proposed rule change is set forth below. 
New text is in italics. 


Chicago Board Options Exchange, 
Incorporated 
* * * * * 


Rule 8.92. Electronic DPM Program 


(a)-(c) No change. 

(d) Membership Requirement. Until - 
July 12, 2007, each e-DPM organization 
is required to (i) own one Exchange 
membership for every 30 products 
allocated to the e-DPM; or (ii) lease one 
Exchange membership for every 20 
products allocated to the e-DPM. After 
July 12, 2007, each e-DPM organization 
is required to own one Exchange 
membership for every 30 products 
allocated to the e-DPM. An Exchange 
membership shall include a transferable 
regular membership or a Chicago Board 
of Trade full membership that has 
effectively been exercised pursuant to 
Article Fifth(b) of the Certificate of 
Incorporation. Memberships used to 
satisfy this requirement may not be used 
for any other purpose including being 
leased to another member, to comply 
with the DPM membership ownership 
requirement of Rule 8.85(e), or for 

trading on the trading floor. For 
purposes of this Rule, the term 
“product” refers to all options of the 
same single underlying security/value. . 
An e-DPM organization shall be deemed 
to own or lease an Exchange 
membership for purposes of this 
paragraph (d) if its parent company 
owns or leases seats that are used solely 
for the e-DPM organization’s e-DPM 
activities. 


(e) No change. 
* * * * * 
II. Self-Regulatory Organization’s 


Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 


_ Change 


In its filing with the Commission, 
CBOE included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. CBOE has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The Exchange proposes to clarify the 
application of CBOE Rule 8.92(d) 
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relating to the e-DPM membership 
ownership requirement. That rule 
currently provides that, until July 12, 
2007, each e-DPM organization is 
required to (i) own one Exchange 
membership for every 30 products 
allocated to the e-DPM; or (ii) lease one 
Exchange membership for every 20 
products allocated to the e-DPM. After 
July 12, 2007, each e-DPM organization 
is required to own one Exchange 
membership for every 30 products 
allocated tothe e-DPM. 

The rule currently also makes clear 
that an Exchange “membership” 
includes a transferable regular 
membership or a Chicago Board of ‘ 
Trade full membership that has 
effectively been exercised pursuant to 
Article Fifth(b) of the Certificate of 
Incorporation, and that memberships 
used to satisfy the requirement may not 
be used for any other purpose including 
being leased to another member, to 
comply with the DPM membership 
ownership requirement of CBOE Rule 
8.85(e), or for trading on the Exchange’s 
trading floor. 

The proposed rule change proposes to 
make clear that a parent company of an 
e-DPM entity may own or lease the 
required memberships on behalf of the 
e-DPM entity provided such 
memberships are dedicated solely to the 
e-DPM organization’s e-DPM activity. 
For example, corporation XYZ owns 
multiple CBOE memberships and 
wholly owns e-DPM firm ABC. If some 
or all of the memberships owned by 
XYZ are used by ABC in connection 
with its e-DPM activity, those 
memberships would satisfy the 
requirements of CBOE Rule 8.92(d). 


2. Statutory Basis 


The Exchange believes the proposed 
rule change is consistent with the Act 
and the rules and regulations under the 
Act applicable to a national securities 
exchange and, in particular, the 
requirements of section 6(b) of the Act.? 
Specifically, the Exchange believes the 
proposed rule change is consistent with 
the Section 6(b)(5) + requirements that 
the rules of an exchange be designed to 
promote just and equitable principles of 
trade, to prevent fraudulent and 
manipulative acts and, in general, to 


protect investors and the public interest. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 
CBOE does not believe that the 
proposed rule change will impose any 
burden on competition not necessary or 


315 U.S.C. 78f(b). 
415 U.S.C. 78f(b)(5). 


appropriate in furtherance of the 
purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


No written comments were solicited 


or received with respect to the proposed 
rule change. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 


Register or within such longer period (i) 


as the Commission may designate up io 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which CBOE consents, the 
Commission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-CBOE-2006—39 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Number SR-CBOE-2006-39. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use - 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 


proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 100 F Street, NE., Washington, 
DC 20549. Copies of such filing also will 
be available for inspection and copying 
at the principal office of the CBOE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-CBOE-2006-39 and should 
be submitted on or before June 2, 2006. 
For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.5 


Nancy M. Martie, 

Secretary. 

[FR Doc. E6-7267 Filed 5-11-06; 8:45 am] 
BILLING CODE 8010-01-P 
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[Release No. 34-53772; File No. SR-CHX- 
2004-38] | 


Self-Regulatory Organizations; 
Chicago Stock Exchange, Inc.; Order 
Granting Approval To Proposed Rule 
Change and Amendment Nos. 1 and 2 
Thereto and Notice of Filing and Order 
Granting Accelerated Approval to 
Amendment Nos. 3 and 4 Thereto 
Relating to Records of Orders and 
Executions 


May 8, 2006. 


I. Introduction 


On November 3, 2004, the Chicago 
Stock Exchange, Inc. (““CHX” or 
“Exchange”’) filed with the Securities 
and Exchange Commission 


(“Commission”), pursuant to Section 


19(b)(1) of the Securities Exchange Act 
of 1934 (“‘Act’”’)? and Rule 19b—4 
thereunder,” a proposed rule change to 
amend CHxX Article XX, Rule 24 to 
require on-floor participants to 
electronically record specific details _ 
about orders originating on or off the 
floor of the Exchange for execution on 
the Exchange, as well as orders issued 
from the floor of the Exchange to any - 
other market or trading venue. On July 
3, 2005 and September 8, 2005, the 

517 CFR 200.30-3(a)(12). 

215 U.S.C. 78s(b)(1). 

217 CFR 240.19b-4. 
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Exchange filed Amendment Nos. 13 and 
24 to the proposed rule change, 
respectively. The proposed rule change, 
as amended by Amendment Nos. 1 and 
2, was published for comment in the 
Federal Register on November 18, 
2005.5 The Commission received no 
comments on the proposal, as amended 
by Amendment Nos. 1 and 2. On 
December 13, 2005, the CHX filed 
Amendment No. 3 to the proposed rule 
change.® On May 3, 2006, the CHX filed 
Amendment No. 4 to the proposed rule 
change.” This order approves the ~ 
proposed rule change, as amended by 
Amendment Nos. 1 and 2; grants 


3 See Amendment No. 1 dated July 3, 2005. 

4 See Amendment No. 2 dated September 8, 2005. 

5 See Securities Exchange Act Release No. 52766 
(November 10, 2005), 70 FR 70002 (“‘Notice’’). 

6 See Amendment No. 3 dated December 12, 
2005. Amendment No. 3 clarified that while the 
Exchange’s systems are the only systems currently 
recognized by the Exchange for the collection and 
recording of the required information, Exchange 
participants ultimately could develop their own 
systems for collecting and recording that 
information so long as the systems provide the data 
in a format acceptable to the Exchange; the 
Brokerplex® system is available to all floor , 
participants who request the system and pay any 
applicable fees; and the Exchange is making 
changes to its existing Brokerplex® system to permit 
this proposal to be implemented. Brokerplex® is the 
Exchange’s floor broker order management system 
that can be used by CHX floor brokers to manage 
their orders, route orders to the Exchange’s co- 
specialists for execution, and report executed 
trades. It is not an order execution system, although 
it can send orders to the CHX’s MAX® system. See 
infra note 15 (describing the MAX® system). The 
Commission notes that the Exchange does not 
currently impose a separate fee for use of the 
Brokerplex® system, and to the extent that the 
Exchange ever contemplates imposing such a fee it 
would need to file a rule change with the 
Commission under Section 19(b) of the Act and 
Rule 19(b)(4) thereunder. 

7 See Amendment No. 4 dated May 3, 2006. In 
addition to clarifying changes to the rule text, 
Amendment No. 4 adds Interpretation and Policy 
.10 to the proposed rule to specify a compliance 
date of May 8, 2006 by which the Exchange’s on- 
floor participants must comply with the rule. In 
addition, Amendment No. 4 confirms that the 
Exchange’s systems will permit a floor broker, when 
identifying the side of the market on which an order 
is received, to attach a special designation to a cross 
order (which will be attached to the side of the 
market designation in field (b)(6)) when, on account 
of the customer’s instructions and to the extent 
permitted by the Exchange’s rules, that order cannot 
be immediately executed. Amendment No. 4 also 
clarifies Interpretation and Policy .02 to specify that 
records must be kept pursuant to the proposed rule 
change for orders delivered orally or telephonically 
to a specialist at the post. Finally, in Amendment 
No. 4, the Exchange represented that (1) it will 
notify its participants that they should notify the 
Exchange if they believe that an Exchange system 
does not permit them to enter all of the information 
required by the proposed rule, as permitted by 
Interpretation and Policy .05; (2) it will consider 
further changes to CHX Rule 24 in response to 
changes to Commission or Exchange rules; and (3) 
it believes that with respect to immediately 
executed orders, it receives all of the information 
necessary to conduct surveillance through the 
information required under Interpretation and 
Policy .07 and other Exchange systems. 


accelerated approval to Amendment 
Nos. 3 and 4 to the proposed rule 
change; and solicits comments from 
interested persons on Amendment Nos. . 
3 and 4. 


II. Description of the Proposal 


Under the proposed rule change, the 
Exchange proposes to require its floor * 
participants to provide particular data 
about all orders originating on or off the 
floor of the Exchange for execution on 
the Exchange, as well as all orders 
issued from the floor of the Exchange to 
any other market or trading venue.® 
Specifically, the Exchange proposes to 
require floor participants to record, in 
electronic systems designated by the 
Exchange, the following details about 
each covered order: (1) The symbol of 
the security; (2) the clearing participant; 
(3) an order identifier that uniquely 
identifies the order; ° (4) the identity of 
the participant recording the order 
details; (5) the number of shares or 
quantity of the security; (6) the side of 
the market; (7) a designation of the order 
type (e.g., market, limit, stop, stop 
limit); (8) whether the order is agency or 
professional; 1° (9) whether the order is 
being handled pursuant to Section 
11(a)(1)(G) of the Act and any applicable 
rules thereunder; (10) whether the order 
is short or short exempt; (11) whether 
the order is a bona fide arbitrage order; 
(12) any limit price and/or stop price; 
(13) the date and time of order receipt 
or transmission (as applicable); (14) the 
market, off-floor firm, or on-floor 


8 The Exchange represents that this proposal is 
consistent with recommendations made by the 
independent consultant retained by the Exchange 
under its recent settlement agreement with the 
Commission. See Securities Exchange Act Release 
No. 48566 (September 30, 2003), Administrative 
Proceeding File No. 3-11282. See also Notice, supra 
note 5, at note 13. 

The Commission notes that the Exchange recently 
amended CHX Article V, Rule 4 to prohibit 
Exchange participants from using any 
communications means to send orders to another 
market for execution (“layoff service”), unless that 
layoff service has established a process for 
providing the Exchange with specific information 
about the orders and the executions that 
participants receive. See Securities Exchange Act 
Release No. 52534 (September 29, 2005), 70 FR 
58500 (October 6, 2005) (SR-CHX-—2004—25). In 
addition, the Exchange has represented that the 
Exchange’s staff will present to the Exchange’s 


‘ Board of Directors a separate rule that confirms the 


record-keeping obligations of its off-floor 
participants. See Notice, supra note 5, at note 16. 

9° This order identifier does not change when ~ 
modifications are made to the order, or when it is 
cancelled, allowing any changes to be tracked back 
to the original order. 

10 The Exchange’s rules define a “‘professional” 
order as one that is for the account of a broker- 
dealer, the account of an associated person of a 
broker-dealer, or any account in which a broker- 
dealer or an associated person of a broker-dealer has 
any direct or indirect interest. See CHX Article 
XXX, Rule 2, Interpretation and Policy .04. 


x 


participant to which the order was 
transmitted or from which the order was 
received (if applicable); (15) the order’s 
time in force; (16) designation as held or 
not held; (17) any special conditions or 
instructions (e.g., any customer display 
or do-not-display instructions or any all- 
or-none conditions); (18) any 
modifications that are made to the 


' details set out in (1) through (17) above 


or (20) below, for all or part of the order, 
or any cancellation of all or part of the 
order; (19) the date and time of receipt 
or transmission of any modifications to, 
or cancellation of, the order; (20) the 
date and time of any order expiration; 
(21) the identity of the party cancelling 
or modifying the order; (22) the 
transaction price, if applicable; (23) the 
number of shares executed, if 
applicable; (24) the date and time of 
execution, if applicable; (25) the contra 
party to the execution (if applicable); 
(26) the settlement instructions 
associated with the order, if applicable; 
(27) system-generated time(s) of | 
recording required information; and (28) 
any other information that may be 
required by the Exchange from time to 
time.1! Floor participants would be 
required to record this information 
immediately after that information is 
received or becomes available. 

In addition, proposed new 
Interpretations and Policies .01 to .09 to 
CHX Article XX, Rule 24 contain 
additional guidance on the information 
that participants would be required to 
record and preserve. Among other 
things, the interpretations establish the 
scope of the proposed rule and specify 
the exclusion from the proposed rule for 
principal trading by a co-specialist, 
market maker, or floor broker.!3 In 
addition, the interpretations note that 
participants will not be required to 
record information with respect to 
orders sent or received through the 
Exchange’s MAX® system 14 or through 
any other electronic systems that the 
Exchange recognizes as providing the 
required information in an acceptable 
format, and further sets out limited 


11 See CHX Article XX, Proposed Rule 24(b). 

12 See CHX Article XX, Proposed Rule 24{c). 

13 See CHX Article XX, Proposed Rule 24, — 
Interpretation and Policy .02; and Amendment No. 
4, supra note 7 (Interpretation and Policy .02 states 
that “Except for orders delivered orally or 
telephonically to a specialist at the post, a decision 
by a co-specialist, market maker or floor broker to 
buy or sell securities for his or her own account on 
the Floor of the Exchange shall not constitute an 
order for which a record much be made under this 
Rule.”). The Exchange has represented that this 
exception is designed to recognize that all necessary 
information about a floor participant’s own trading 
is already captured by the Exchange’s reporting 
systems. See Notice, supra note 5, at note 11. 

14 MAX® is the Exchange’s electronic execution 
system. 
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exceptions to the data-recording 
requirements. 15 


III. Discussion and Commission 
Findings 

The Commission finds that the 
proposed rule change, as amended, is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities exchange.’® In particular, the 
Commission believes that the proposal 
is consistent with section 6(b)(5) of the 
Act,?7 which requires that the rules of 
an exchange be designed to promote just 
and equitable principles of trade, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest. 


The purpose of the Exchange’s 
proposed rule change is to require the 
Exchange’s floor participants to enter 
order-related information into an 
electronic data capture system to 
facilitate automated surveillance of 
market activity by the Exchange.'® For 
example, CHX floor brokers have 
traditionally accepted orders from a 
variety of sources, some of which may 
not involve the creation of an electronic 
audit trail (e.g., orders taken over the 
telephone). In these cases, only the 
execution information would be 
captured electronically, and thus be able 
to be searched in an electronic form by 
the Exchange’s market regulation 
personnel. Non-execution information 
relating to the original order (e.g., time 
of order receipt) is available currently 
only from the paper order ticket. By 
requiring the electronic capture of this 
information, the Exchange would be 
able to use the data obtained from the 
proposed rule change in surveillance 
reports relating to, for example, best 
execution, front-running surveillance, 


15 See Proposed Interpretations and Policies .04 
(regarding orders sent and received through certain 
systems), .05 (regarding orders that the Exchange 
expressly recognizes as incompatible for entry into 
an Exchange system), .06 (regarding bona fide 
arbitrage orders and orders to offset a transaction 
made in error); and .07 (regarding cross orders that 
are immediately executed). Proposed Interpretation 
and Policy .09, however, reminds participants that 
the provisions of proposed CHX Rule 24 do not 
replace any record retention obligations to which a 
participant may be subject under the Act. 

16In approving this proposed rule change, as 
amended, the Commission notes that ithas 
considered the proposed rule’s impact on © 
efficiency, competition, and capital formation. See 
15 U.S.C. 78c(f). 

1715 U.S.C. 78f(b)(5). 

18 See Letter from David C. Whitcomb, Jr., Senior 
Vice President and Chief Regulatory Officer, CHX, 
to Sharon Lawson, Senior Special Counsel, Division 
of Market Regulation, Commission, dated June 27, 
2005. 


order execution priority, manipulative 
rte and trade reporting. 

Further, the Exchange’s proposed rule 
change is intended to address 
recommendations made in the 
Exchange’s 2003 settlement agreement 
with the Commission.?9 In the 
settlement agreement, the Commission 
cited the Exchange’s failure, with 
respect to its specialist firms, “to detect 
and prevent a large number of trading 
rule violations, in part, because [the 
Exchange] did not have adequate 
surveillance systems to detect possible 
violations.” 2° In addition, the 
Commission found that the CHX had 
“relied on ineffective and often flawed 
manual processes to detect violations 
* * *”21 Pursuant to the settlement 
agreement, the Exchange undertook to 
engage a consultant to conduct a 
comprehensive review of, among other 
things, its trading floor surveillance to 
ascertain whether its trading floor 
surveillance is appropriately designed 
and implemented to promote and 


- enforce compliance with the federal 
. securities laws and CHX and 


Commission rules. 

The Commission believes that the 
Exchange’s proposed rule change, as 
amended, to require Exchange 
participants to enter order-related 
information into an electronic data 
capture system is consistent with the 
Exchange’s settlement agreement with 
the Commission. Specifically, the 
Commission believes that the proposed 
rule change, as amended, should allow 
the Exchange to maintain a more 
automated process for receiving a. 
comprehensive set of audit trail data on 
its floor participants’ trading activity 
and thereby allow the Exchange to 
integrate more audit trail data into its 
surveillance systems. Increased 
automation with respect to the receipt of 
order details should, in turn, allow the 
Exchange to perform more automated 
surveillance and generate better 
surveillance reports. In addition, the 
Commission believes that the proposal 
will improve the Exchange’s ability to 
review its participants’ order-handling 
activities and to determine their 
compliance with applicable trading 
rules, including, for example, short sale 
position marking and tick test 
requirements,?? best execution,?3 and 
trading ahead prohibitions.2+ 


19 See Securities Exchange Act Release No. 48566 
(September 30, 2003) (Administrative Proceeding 
File No. 3-11282), available at: http://www.sec.gov/ 
litigation/admin/34-48566.htm. 

20 Id. 

21 Id. 

22 See 17 CFR 240.10a-1. 

23 See, e.g., CHX Article XX, Rule 10. 

_24 See CHX Article XXX, Rules 2 and 3. 


Further, the Commission notes that 
proposed Interpretation and Policy .05, 
which would allow the Exchange to 
identify specific types of orders that 
might be exempt from the data- 
recording requirements when they are 
incompatible for entry into Exchange 
systems, is designed to cover only those 
rare situations where, due to 
unexpected consequences of unrelated 
systems changes or a software failure, 
CHX participants cannot enter data 
about a particular type of order into the 
Exchange’s systems for a limited period 
of time. The Commission notes that this 
exception is not intended to allow 
participants to avoid the recording 
requirements of the rule, and does not 
relieve a participant from its 
recordkeeping obligations under the 
Exchange’s rules and applicable federal 
securities laws. The Commission notes 
that the Exchange has represented that 
it would work with participants to 
correct quickly any software or systems 
problems that precipitated the system 
incompatibility.25 Furthermore, the 
Exchange will notify its participants 
that the participants should notify 
Exchange personnel when a system ~ 
incompatibility arises that is covered by 
proposed Interpretation and Policy 
.05.26 

With respect to proposed 
Interpretation and Policy .04, which 
recognizes that participants are not 
required to record information that is 
already captured by the Exchange’s 
systems or by other systems that the 
Exchange expressly recognizes as 
providing the required data in an 


_ acceptable format, the Commission 


notes that the Exchange has represented 
that its MAX® system already captures 
all of the information required by the 
proposed rule change.?7 The . 
Commission also notes that the 
Exchange has represented that it retains 
records associated with its MAX® 
system for the applicable record 
retention period. 

With respect to proposed 
Interpretation and Policy .07, which 
permits a participant to record only 
certain information for orders to buy 
and sell the same security that are 
executed in full immediately upon 
receipt, the Commission notes that the 
Exchange has represented that 
Interpretation and Policy .07 to the 
proposed rule change reflects the 
Exchange’s belief that it will receive all 
of the information necessary to conduct 
surveillance with respect to orders to 
buy and sell the same security that are 


25 See Notice, supra note 5, at note 14. 
26 See Amendment No. 4, supra note 7. 
27 See Notice, supra note 5, at note 14. 
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executed in full immediately upon 
receipt through a combination of 
Interpretation and Policy .07 and other 
information captured within the 
Exchange’s system.?8 In particular, the 
Commission notes that the Exchange’s 
order management systems utilize an 
account-based approach in which 
principal transactions are entered 
through a principal trading account that 
is separate from the broker’s agency 
account, and that the Exchange’s 
surveillance reports are able to 
distinguish between a broker’s principal 
and agency trades.2° Further, the 
Exchange has the ability to request 
information from its clearing 
participants in the event that the 
Exchange requires information about the 
customers involved in a certain 
transaction where a customer did not 
serve as the clearing participant to its 


own order.3° 
Vy 


Based on the above,the Commission 
finds that the Exchanges, proposed rule 
change is consistent with the 
Exchange’s settlement agreement with 
the Commission.*1 Further, the 
Commission finds that the Exchange’s 
proposal to require the electronic 
capture of audit trail data in order to 
enhance surveillance for compliance 
with CHX’s rules, the Act, and the rules 
thereunder is consistent with the 
requirements of Section 6(b)(5) of the 
Act,32 which requires that the rules of 
an exchange be designed to promote just 
and equitable principles of trade, and, 
in general, to protect investors and the 
public interest. The Commission 
believes that approving the proposal 
will help to enhance and strengthen the 
’ Exchange’s surveillance program by 
providing the Exchange with the data 
necessary to conduct more thorough and 
efficient surveillance of its participants’ 
trading activities, and should thereby 
promote just and equitable principles of 
trade and further the protection of 
investors and the public interest. The 
Commission notes that the detailed 
information required to be obtained will 
not replace any record retention 
obligations already required of CHX 
participants under the Act and the rules 
thereunder. 


i 


28 See Amendment No. 4, supra note 7. 

29 See Letter from David C. Whitcomb, Jr., Senior 
Vice President and Chief Regulatory Officer, CHX, 
to Sharon Lawson, Senior Special Counsel, Division 
of Market Regulation, Commission, dated April 26, 
2006. 

30 Telephone conversation between Ellen J. Neely, 
President and General Counsel, CHX, and Richard 
Holley Ill, Special Counsel, Division of Market 
Regulation, Commission, on May 3, 2006. 

31 See supra note 19. 

3215 U.S.C. 78f(b)(5). 


Accelerated Approval of Amendment 
Nos. 3 and 4 


The Commission finds good cause for 
approving Amendment Nos. 3 and 4 to 
the proposed rule change prior to the 
thirtieth day after the amendment is 
published for comment in the Federal 
Register pursuant to Section 19(b)(2) of 
the Act.33 In Amendment No. 3, the 
Exchange merely clarified that (1) 
participants could develop their own 
systems for collecting and recording 
required data in a format acceptable to 
the Exchange; (2) Brokerplex® is 
available to any participant; and (3) the 
Exchange is implementing changes to 
the Brokerplex® system to incorporate 
the requirements of this proposed rule 
change. In Amendment No. 4, the 
Exchange merely modified its proposed 
rule change to accommodate an order 
designation currently used by its floor 
brokers that permits a floor broker to 
attach a special designation to a cross 
order when, on account of the 
customer’s instructions and to the 
extent permitted by the Exchange’s 
rules, the cross order cannot be 
immediately executed, as well as set 
May 8, 2006 as the compliance date.34 
In addition, the Exchange made, in part, 


certain clarifications and 


representations regarding the operation 
and implementation of the proposed 
rule, and the ability of the Exchange to 
gather sufficient surveillance 
information. 

The Commission believes that 
Amendment No. 3 appropriately reflects 
that changes to the Brokerplex® system 
are being implemented in connection 
with the proposed rule change. In 
addition, the Commission believes that 
Amendment No. 4 implements a 
reasonable compliance date for the 
proposed rule change, as amended, 
since the Exchange has been holding 
biweekly meetings with its participants 
to educate them about the requirements 
of the proposed rule change. 
Furthermore, the Commission believes 
that the other changes made to the 
proposed rule change in Amendment 
No. 4, as described above, merely 
accommodate the functionality 
currently employed by floor brokers, 
acknowledge the ability of the Exchange 


3315 U.S.C. 78s(b)(2). 

34 The special designation would be attached to 
the side of the market identifier. See proposed CHX 
Article XX, Rule 24(b)(6). The floor broker would 
be required to complete all other fields required by 
proposed CHX Article XX, Rule 24. In addition, this 
special designation does not alter a participant’s 
obligations with respect to the execution of orders; 
if a cross transaction can be immediately executed 
in accordance with a customer’s instructions and 
applicable rules, it should be immediately 
executed. See Amendment No. 4, supra note 7. 


to obtain surveillance information, 
clarify that records must be kept 
pursuant to the proposed rule for orders 
delivered orally or telephonically to a 
specialist at the post, and describe other 
responsibilities of the Exchange under 


_ the proposed rule change, as amended. 


Accordingly, the Commission believes 
that good cause exists, consistent with 
Section 19(b) and Section 6(b)(5) of the 
Act, to accelerate approval of 
Amendment Nos. 3 and 4 in order to 
allow the Exchange to implement the 
proposal immediately. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether Amendment Nos. 3 
and 4 to the proposed rule change is 
consistent with the Act. Comments may 
be submitted by any of the following 
methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (hitp://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR—CHX-—2004—38 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
Station Place, 100 F Street. NE., 
Washington, DC 20549-1090. 

All submissions should refer to File 
Number SR-CHX-2004-38. This file 
number should be included on the 
subject line if e-mail is used. To help the - 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule’ 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Exchange. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
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information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR—CHX-—2004—38 and should 
be submitted on or before June 2, 2006. 


V. Conclusion 


For the foregoing reasons, the 
Commission finds that the proposed 
rule change, as amended, is consistent 
with the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,5 that the 
proposed rule change (SR-CHX-—2004— 
38) and Amendment Nos. 1 and 2 
thereto are approved, and that 
Amendment Nos. 3 and 4 thereto are 
approved on an accelerated basis. 

For the Commission, by the Division of ~ 
Market Regulation, pursuant to delegated 
authority.36 

Nancy M. Morris, 

Secretary. 

[FR Doc. E6-7257 Filed 5-11-06; 8:45 am] 
BILLING CODE 8010-01-P 


‘SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-53770; File No. SR-NASD- 
2006-030) 


Self-Regulatory Organizations; 
National Association of Securities 
Dealers, inc.; Notice of Filing of 
Proposed Rule Change and 
Amendment No. 1 Thereto To Establish 
an Annual Administrative Fee for 
Market Data Distributors That Are 
Recipients of Nasdaq Proprietary Data 
Products 


May 8, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“Act’’),1 and Rule 19b—4 thereunder,? 
notice is hereby given that on February 
27, 2006, the National Association of 
Securities Dealers, Inc. (“NASD”’), 
through its subsidiary, The Nasdaq 
Stock Market, Inc. (“Nasdaq”), filed 
with the Securities and Exchange 
Commission (““Commission’’) the 
proposed rule change as described in 
Items I, II, and II below, which Items 
have been prepared by Nasdaq. Nasdaq 
filed Amendment No. 1 to the proposed 
rule change on April 17, 2006. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 


35 15 U.S.C. 78s(b)(2). 
3617 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 

217 CFR 240.19b-4. 


change, as amended, from interested 
persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


Nasdaq proposes to establish an 


- annual administrative fee for market 


data distributors that are recipients of 
Nasdag proprietary data products. The 
text of the proposed rule change is 
below. Proposed new language is in 
italics. 


_7010 System Services 


(a)-(w) No change. 
(x) Nasdaq Annual Administrative Fee 


The Nasdaq Annual Administrative 
Fee shall be assessed to market data 
distributors that receive any proprietary 
Nasdaq data feed product. Each such 
distributor shall, on an annual basis, be 
assessed the higher of the applicable 
Nasdaq Annual Administrative Fees: 

Delayed Nasdaq distributor—$500. 

Real-Time Nasdaq distributor 
(includes delayed fee, if opie 
$1,000. 

The Association may waive the 
foregoing fee for colleges and 
universities for devices used by students 
and professors in performing university 
or college research or classroom-related 
activities. 

x * * * * 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
Nasdaq included statements concerning 
the purpose of and basis for the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. 
Nasdaq has prepared summaries, set 
forth in Sections A, B, and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


As market data administration 
becomes more automated, Nasdaq has 
strived to ensure that its systems lead 
the industry in ease of use and 


3 Changes are marked to the rule text that appears 
in the electronic NASD Manual found at 
www.nasd.com. No pending rule filings would 
affect the text of this rule. Because of the nature of 
this rule, no conforming change will be made to the 
rules of The NASDAQ Stock Market LLC. See 
Securities Exchange Act Release No. 53128 (January 
13, 2006), 71 FR 3550 (January 23, 2006). 


effectiveness. In the past few years, 
Nasdaq has implemented a multitude of 
systems to improve vendor 
communication. This trend is likely to 
continue, as market data distributors 
demand greater automation of the 
process to subscribe to market data 
feeds, increased electronic access to 
information regarding their market data 
usage, and shorter processing times to 
approve requests for changes in service. 
To further Nasdaq’s proactive 


“approach to improving market data 


administration, Nasdaq proposes to 
introduce an annual administrative fee 
for all distributors receiving proprietary 
Nasdaq data feed products. This fee will 
allow Nasdag to recover the ongoing 
fixed market data administrative costs, 
such as the costs of establishing and 
maintaining new market data 
distributors, as well as the costs to 
maintain and improve the 
administrative tools distributors utilize 
to rabeaibe to and monitor their data 
products usagé:'" 

Currently, Nasdaq market data 


‘ distributors are not assessed an annual 


administrative fee for the use of 
proprietary Nasdaq data feed products.* 
The amount of the new fee, which will 
be assessed on an annual basis, will 
vary based on whether a distributor uses 
Nasdaq data on a delayed or a real-time 
basis. A distributor that only receives 
delayed data will pay the Delayed 
Nasdaq Annual Administrative Fee of 
$500; a distributor that receives real- 
time data will pay the Real-Time 
Nasdaq Annual Administrative Fee of 
$1,000, and a distributor that receives 
both real-time and delayed data feeds 
will pay the Real-Time Nasdaq Annual 
Administrative Fee of $1,000. 
Consistent with the current practice of 
the American Stock Exchange,® Nasdaq 
is proposing that accredited colleges 
and universities that can establish that 
they are using proprietary data for 
research and classroom-related activities 
may receive a waiver of the 
administrative fee. This fee waiver 
recognizes the high value that Nasdaq 
places on research and educational 
instruction at the university level. To be - 
considered for an academic waiver, the 
university’s program sponsor should 
submit to Nasdaq a written request 
stating the name and description of the 
academic program, the company and 
contact name of the external distributor 
to provide the data, the number of 
devices with access to real-time data, an 


4Distributors pay an annual administrative fee 
regarding their usage of UTP data feed products. 
See NASD Rule 7010(I)(1). 

5 See Amex Academic Waiver Policy at 
www.amex.com/amextrader. 
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description of how market data will be 
used in the program. 


2. Statutory Basis 


Nasdaq believes that the proposed 
rule change is consistent with the 
provisions of Section 15A of the Act,® in 
general and with Section 15A(b)(5) of 
the Act,’ in particular, in that the 
revised and updated fee schedule 
provides for the equitable allocation of 
reasonable charges among the persons 
distributing and purchasing Nasdaq 
market center data. Nasdaq believes the 
proposed fees will enable Nasdaq to 
provide a lower total cost of market data 
ownershfp, given the reduced network 
and processing expenses associated 
with receiving only the data actually 

needed. Nasdaq believes that facilitating 
more efficient redistribution of real-time 
market data will improve transparency 
and thereby benefit the’ investing public. 
B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

Nasdaq does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act, as amended. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


Written comménts were neither 
solicited nor received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which Nasdaq consents, the 
Commission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


615 U.S.C. 780-3. 
715 U.S.C. 780-3(b)(5). 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml; or 


e Send an e-mail to rule- 
comments@sec.gov. Please include File 


- No. SR-NASD-2006-—030 on the subject 


line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, ~ 
Station Place, 100 F Street, NE., 
Washington, DC 20549-1090. 


All submissions should refer to File 
Number SR-NASD-2006-030. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the ~ 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in ~ 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of NASD. 


All comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-NASD-2006-030 and 
should be submitted on or before June 
2, 2006. 


For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.® 


Nancy M. Morris, 

Secretary. 

[FR Doc. E6—7256 Filed 5-11-06; 8:45 am] 
BILLING CODE 8010-01-P 


817 CFR 200.30—3(a)(12). 


[Release No. 34—53769; File No. SR-NASD- 
2006-041] 
Self-Regulatory Organizations; 
National Association of Securities 
Dealers, Inc.; Notice of Filing and 
Immediate Effectiveness of Proposed 
Rule Change, and Amendment No. 1 
thereto, To Eliminate From The Nasdaq 
Stock Market Inc.’s Corporate 
Organizational Documents Certain 
Series of Preferred Stock 


May 8, 2006. 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act’’),1 and Rule 19b—4 thereunder, 
notice is hereby given that on March 31, 
2006, the National Association of 
Securities Dealers, Inc. (““NASD’’), 
through its subsidiary, The Nasdaq 
Stock Market, Inc. (“Nasdaq”), filed 
with the Securities and Exchange 
Commission (‘“‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by Nasdaq. On 
April 24, 2006, Nasdaq filed 
Amendment No. 1 to the proposed rule 
change.? Nasdaq filed this proposal 
pursuant to section 19(b)(3)(A) of the 
Act4 and Rule 19b—4(f)(3) thereunder 5 
as concerned solely with the 
administration of the self-regulatory 
organization, and, therefore, this 
proposal is effective immediately upon 
filing. The Commission is publishing 
this notice to solicit comments on the 
proposed rule change, as amended, from 
interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of the Substance 
of the Proposed Rule Change 


Nasdaq proposes to proposal to 
eliminate from Nasdaq’s corporate 
organizational documents references to 


- Series A Cumulative Preferred Stock, - 


Series B Preferred Stock, and Series C 
Cumulative Preferred Stock, as there are 
no shares of any such series 
outstanding. 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3In Amendment No. 1, Nasdaq made clarifying 
changes to the proposal and attached as Exhibit 5 
to the filing a copy of the Certificate of Elimination 
of the Series A Cumulative Preferred Stock, Series 
B Preferred Stock and Series C Cumulative 
Preferred Stock of The Nasdaq Stock Market, Inc. 
415 U.S.C. 78s(b)(3)(A). 
517 CFR 240.19b—4(f}(3). 
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II. Self-Regulatory Organization’s 
Statement of the Purpose of, and — 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
Nasdaq included statements concerning 
the purpose of and basis for the 
proposed rule change, as amended, and 
discussed any comments it received on 
the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
Nasdaq has prepared summaries, set 
forth in Sections A, B, and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 

Nasdaq wishes to eliminate its 

Certificate of Designations, Preferences 

and Rights of Series A Cumulative 
Preferred Stock, its Certificate of 
Designations, Preferences and Rights of 
Series B Preferred Stock, its Certificate 
of Designations, Preferences and Rights 
of Series C Cumulative Preferred Stock, 
and ail matters set forth therein. 
Nasdaq’s Series A and Series B 
preferred stock were both created in 
2002; the Series C preferred stock was 
created in 2004. In 2004, all outstanding 
shares of the Series A preferred. were 
exchanged for the shares of Series C 
preferred. In 2005, the sole outstanding 
share of Series B preferred was 
exchanged for a share of Nasdaq’s Series 
D preferred stock.® Finally, in 2006, 
Nasdaq acquired all outstanding shares 
of the Series C preferred stock. As a 
result, today there remains only one 
share of Nasdaq’s preferred stock 

- outstanding—a share of Series D 
preferred. 

Under Delaware law, both a certificate 
of designations (designating a series of 
preferred stock) and a certificate of 
elimination (eliminating a previously 
adopted designation) are deemed to be 
amendments to Nasdaq’s Restated 
Certificate of Incorporation. Therefore, 
Nasdaq is making this filing with the 
Commission. Nasdaq is not, at this time, 
restating its Restated Certificate of 
Incorporation.’ 


2. Statutory Basis 


Nasdaq believes that the proposed 
rule change, as amended, is consistent 
with the provisions of section 15A of 


6 See Securities Exchange Act Release No. 53022 
(December 23, 2005); 70 FR 77433 (December 30, 
2005). 

7 See Amendment No. 1. 


the Act,® in general and with section 
15A(b)(6) of the Act,° in particular. The 
proposal is ministerial in. nature and 
will not affect the rights of market 
participants. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

Nasdaq does not believe that the 
proposed rule change, as amended, will 
result in any burden on competition that 
is not necessary or appropriate in 
furtherance of the purposes of the Act, 
as amended. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments were neither 
solicited nor received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

This proposal, as amended, has 
become effective pursuant to section 
19(b)(3)(A) of the Act 1° and 
subparagraph (f)(3) of Rule 19b—4 
thereunder '! because the proposal is 
concerned solely with the 
administration of the self-regulatory 
organization. 

At any time within 60 days of the ~ 
filing of the proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Act. Comments may be submitted m 
any of the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NASD-—2006-041 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 


815 U.S.C. 780-3. 

915 U.S.C. 780-3(b)(6). 
1015 U.S.C. 78s(b)(3)(A). 
1117 CFR 240.19b-4(f)(3). 


Station Place, 100 F Street, NE., 
Washington, DC 20549-1090. 
All submissions should refer to File 
Number SR-NASD-2006-041. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will _ 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change, as amended, that are filed with 
the Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in © 
the Commission’s Public Reference 
Room. Copies ef such filing also will be 
available for inspection and copying at 
the principal office of the NASD. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. 
All submissions should refer to File 
Number SR-NASD-—2006-041 and 
should be submitted on or uctore June 
2, 2006. 
For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.12 
Nancy M. Morris, 
Secretary. 
[FR Doc. E6—7269 Filed 5-11-06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. oF-SEret; File No. SR-PCX- 
2006-16] 


Self-Regulatory Organizations; Pacific 
Exchange, Inc. (n/k/a NYSE Arca, Inc.); 
Notice of Filing of Proposed Rule 
Change and Amendments No. 1 and 
No. 2 Thereto To Revise Fees for 
Equity Securities Issued by Operating | 
Companies Listed on the Archipelago 
Exchange 


May 5, 2006. 

Pursuant to Section -19(b)(2) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b—4 thereunder,? 


1247 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 
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notice is hereby given that on March 1, 
2006, the Pacific Exchange, Inc. (n/k/a 
NYSE Arca, Inc.) (‘“NYSE Arca” or 
“Exchange”’), through its wholly owned 
subsidiary PCX Equities, Inc. (n/k/a 
NYSE Arca Equities, Inc.), filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I, II, and 
III below, which items have been 
prepared by the NYSE Arca.? On March 
17, 2006, the Exchange filed 
Amendment No. 1 to the proposed rule 

- change.* On May 5, 2006, the Exchange 
filed Amendment No. 2 to the proposed 
rule change.® The Commission is 
publishing this notice to solicit 
comments on the proposed rule change, 
as amended, from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The NYSE Arca proposes to amend its 
Schedule of Fees and Charges (‘‘Fee 
Schedule’’) to revise the application, 
initial, annual and additional shares 
listing fees for equity securities issued 
by operating companies listed on the 
Archipelago Exchange, the equities 
facility of the Exchange. The Exchange 
also proposes related modifications to 
the Fee Schedule. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
NYSE Arca included statements 
concerning the purpose of, and basis for, 
the proposed rule change as amended 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The Exchange has prepared summaries, 
set forth in sections A, B and C below, 
of the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


In connection with the recently 
completed acquisition of the NYSE Arca 


3On March 6, 2006, the Pacific Exchange, Inc.” 
(“PCX”) filed a rule proposal, which was effective 
upon filing, that amended its rules to reflect these 
name changes: from PCX to NYSE Arca; from PCX 
Equities, Inc. to NYSE Arca Equities, Inc.; from PCX 
Holdings, Inc., to NYSE Arca Holdings, Inc.; and 
from the Archipelago Exchange, L.L.C. to NYSE 
Arca, L.L.C. See File No. SR-PCX-2006-24 (March 
6, 2006). 

4 See Amendment No. 1. 

5 See Amendment No. 2. 


and Arca Equities by Archipelago 
Holdings, Inc.—the parent of NYSE 
Arca, L.L.C. (““NYSE Arca 
Marketplace’’)—and the now completed 
merger between Archipelago Holdings, 
Inc. and the New York Stock Exchange 
(“NYSE’’), NYSE Arca undertook a 
review of its listings business and 
competitive position in a rapidly 
changing industry.® As a result of this 
review, the NYSE Arca determined to 
make significant changes to the fees 
associated with its listings program. 
Accordingly, the NYSE Arca proposes to 
revise, and in some cases increase, the 
application, initial, annual and 
additional share listing fees for equity 
securities issued by operating 
companies listed on NYSE Arca 
Marketplace. This filing also proposes a 
number of related modifications to the 
Fee Schedule.” 


The NYSE Arca believes this proposal 
would enable it to compete effectively 
for listings, while supporting the 
ongoing costs of issuer services, 
including regulatory oversight and 
product and service offerings. This 
proposal further seeks to streamline and 
clarify the fees applicable to operating 
companies, making them more 
transparent and easier to understand 
and apply. 


a. Application Fee. Currently, the 
NYSE Arca levies a non-refundable 
application processing fee of $500, 
credited towards the applicable initial 
listing fee if the application is approved. 
The Exchange proposes to eliminate the 
application fee. 


b. Maximum Total Fees Paid by an 
Issuer Each Year. The NYSE Arca 
proposes a maximum cap of $250,000 
on the total fees paid each year by an 
issuer. Currently, the Exchange does not 
have such an issuer cap. 


6 For instance, on December 8, 2005, Nasdaq 
announced that it had completed its acquisition of 
Instinet Group Incorporated, including INET ECN. 
In addition, on August 24, 2005, the Boston Stock 
Exchange, along with Citigroup, Credit Suisse First 
Boston, Fidelity Brokerage Company and Lehman 
Brothers, announced the formation of a new joint 
venture that will launch an electronic stock” 
exchange, the Boston Equities Exchange. Further, 
on August 16, 2005, the Philadelphia Stock 
Exchange announced that Citigroup, Credit Suisse 
First Boston, Morgan Stanley and UBS have each 
acquired equity stakes in that exchange, with 
provisions that allow for each firm to obtain 
additional equity based on specific performance 
criteria. 

7 These proposed fee changes apply only to equity 
securities issued by operating companies. They do 
not apply to other types of listed issues, including 
but not limited to open and closed-end funds, 
exchange-traded-funds, commodity-based trusts, 
trust issued receipts, portfolio depositary receipts, 
structured products and investment company units. 
For these issues, the Fee Schedule remains 


unchanged. 


c. Listing Fee.® Currently, the Listing 
Fee applicable to common stock upon 
first listing depends on whether the 
stock is listed in conjunction with an 
initial public offering (“IPO’’) or not, 
and whether it is classified as a Tier I 
or Tier II listing. For IPOs listed 
exclusively on Tier I,1° the Listing Fee 
is based on the issuer’s total shares 
outstanding (““TSO”), as follows: 


TSO Listing fee 
Less than 10,000,000 ............... $25,000 
10,000,001 to 30,000,000 ........ 75,000 
30,000,000 to $75,000,000 ...... 100,000 
Greater than $75,000,000 ........ 125,000 


For IPOs listed exclusively on Tier 
II,1? the current Listing Fee is fixed at 
$25,000. For IPOs which dually list, 
there is no Listing Fee, regardless of Tier 
classification. There is also no Listing 
Fee for already publicly-traded 
companies which transfer their listings 
from another marketplace, regardless of 
whether such issuers are exclusively or 
dually listed, their Tier classification, or 
TSO. 

To simplify and streamline these fees, 
the NYSE Arca proposes to adopt new 
Listing Fees based on TSO at the time 
a security is listed on NYSE Arca 
Marketplace, as follows: 12 


TSO Listing fee 
Up to and including 30 million i $100,000 
30,000,001 up to and including 
50 million 125,000 


These proposed fees also would apply 
to each class of preferred stock or 
warrant listed, whether or not the issuer 
has common shares also listed.13 
Further, these fees would apply 
regardless of Tier classification or 
whether the issue is exclusively or 


8 There are two types of fees applicable to 
issuers—Listing Fees and Annual Fees. Previously, 
NYSE Arca referred to Listing Fees as Initial Listing 
Fees and Additional Share Listing Fees. For ease of 
application, in light of the completed merger. 
between Archipelago Holdings, Inc. and the NYSE, 
NYSE Arca proposes to conform its fee 
nomenclature to the NYSE’s nomenclature. 

° Tier | is designed for larger capitalization, 
mature issuers; Tier II is for smaller issuing 
companies. Both Tiers have their own set of listing 
criteria. 

10 See NYSE Arca Equities Rule 5.2(c). 

11 See NYSE Arca Equities Rule 5.2(k). 

12 For purposes of Listing Fee calculations, NYSE 
Arca would include treasury stock, restricted stock 
and shares issued in conjunction with the exercise 
of an overallotment option, if applicable, in the 
number of shares for which an issuer is billed at 
the time a security is first listed. 

13 As discussed below, for additional classes of 
common stock when the issuer has a class of 
common stock already listed, the Exchange would 
levy a flat Listing Fee for initial listing of $5,000. 


27766 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006/ Notices 


dually listed. These proposed Listing 
Fees also would apply to foreign private 
issuers, but only to the extent their 
securities are issued and outstanding in 
the United States.1¢ However, in light of 
the recently completed merger between 
Archipelago Holdings, Inc. and the 
NYSE, issuers that transfer their listing 
to the NYSE Arca Marketplace from the - 
NYSE would not be subject to Listing 
Fees upon initial listing. 

For additional classes of common 
stock, preferred stock, debt instruments, 
purchase rights and warrants, the 
current initial listing fee is $2,500, 
regardless of whether such securities are 
also listed elsewhere. These fees apply 
to each additional issue listed, 
regardless of shares outstanding or Tier 
classification. 

For additional classes of common 
stock, the NYSE Arca proposes a flat 
Listing Fee of $5,000 in lieu of the per 
share schedule above. 

The Listing Fee for debt instruments 
and purchase rights remains $2,500. 

d. Technical Original Listing Fee.1> 
Currently, the NYSE Arca charges a fee 
for technical original listing 
applications of $2,500. Under the 
current rule, a technical original listing 
occurs as a result of, for example: 

e Change in the issuer’s state of 
incorporation; 

e Reincorporation under the laws of 
the same state; 

Recapitalization; 

e Creation of a holding company or a 
new company by operation of law or 
through an exchange offer; © or 

e Similar events, which, in effect, 
create a new security or which alters 
any of its rights, preferences, privileges 
or terms. 

Additionally, this fee currently 
applies if the change in the company’s 
status is technical in nature and the 
shareholders of the original company 
receive or retain a share-for-share 
interest in the new company without 
- any change in their equity position or 
rights.17 By the proposed rule change, 
the NYSE Arca proposes to rename the 
fee,** to codify its current practice 
regarding applying the fee,19 and to 


‘14 See 17 CFR 240.3b—4 (defining “foreign private 


issuer”’). 

15 To conform to NYSE fee nomenclature, NYSE 
Arca proposes to adopt the term “Technical 
Original Listing” in place of “Substitute Initial 
Listing.” 


16 The proposed new rule text regarding the 
application of the fee in these circumstances 
_ codifies the Exchange’s existing practice. 

17 The proposed new rule text regarding the 
application of the fee in these circumstances 
codifies the Exchange’s existing practice. 

‘18 See supra at n.15. 
19 See supra at n.16 and n.17. 


increase the amount of the fee to $5,000 
per application. 

e. Annual Fee. Currently, the Annual 
Fee depends on whether a security was 
listed in conjunction with an IPO, 
whether the security is listed 
exclusively or dually, and Tier 
classification. For Tier I exclusive IPO 
listings, the current Annual Fee is based 
on TSO, as follows: 


TSO Annual fee 
$15,000 
20,000 
35,000 
50,000 


10,000,001 to 50,000,000 
50,000,001 to 100,000,000 
Greater than 100,000,000 


For Tier II exclusive IPO listings, the 
current annual Fee is $12,500, 
regardless of TSO. 

For dual listings in conjunction with 
IPOs, and exclusive and dual listings of 
already. publicly-traded companies, the 
Exchange does not levy an Annual Fee 


. for the first 12-calendar months 


following listing. At the end of this 12- 
month period, NYSE Arca proposes to 
assess, on a pro-rated basis, the 
applicable Annual Fee for the balance of 
the then current calendar year, as 
follows: 

e For exclusive IPO Listings, the 
Annual Fee is based on the fees set forth 
above for exclusive IPOs, depending on 
Tier classification; 

e For dual IPO and exclusive and 
dual non-IPO Listings, the Annual Fee 
is $10,000, regardless of Tier 


classification or shares outstanding. 


The current maximum Annual Fee 
payable by a single issuer for all issues 
listed is $90,000. Annual Fees are not 
pro-rated or reduced for securities that 
delist for any reason. 

The Exchange proposes an Annual 
Fee for listed issuers listing common or 
preferred securities as follows: A 
minimum of $30,000 for issuers with up 
to and including 10 million TSO plus, 
for each share over 10 million TSO up 
to and including 100 million TSO, 
issuers would be subject to an 
additional per share charge of 
$0.000375. For all issuers with TSO 
above 100 million, the Annual Fee 
would be a flat $85,000 per issue listed. 
For example, an issuer with 54.5 million 
TSO would pay an Annual Fee of 
$46,687.50 ($30,000 plus $0.000375 
times 44.5 million), an issuer with 100 
million TSO would pay an Annual Fee 
of $63,750 ($30,000 plus $0.000375 
times 90 million), and an issuer with 
110 million TSO would pay the 
maximum Annual Fee of $85,000 per 
issue. These proposed Annual Fees 
would also apply to foreign private 
issuers, but only to the extent securities 


are issued and outstanding in the 
United States. The NYSE Arca would 
calculate the Annual Fee for foreign 
private issuers based on a four-quarter 
average of the securities issued and 
outstanding in the United States during 
the preceding year.2° 

To the extent that an issuer that is 
billed by NYSE Arca as a foreign private 
issuer has a change in status that 
requires the issuer to commence filing 
U.S. periodic and annual reports with 
the Commission during the course of a 
year, NYSE Arca would bill that issuer 
Listing and Annual Fees as a domestic 
issuer at the beginning of the first 
calendar year following the issuer’s 
change in status. An issuer that changes 
its status would not be subject to new 


‘Listing Fees for worldwide securities 


already issued and outstanding. 

For additional classes of common 
stock, preferred stock, debt instruments, 
purchase rights and warrants, the NYSE 
Arca’s current Annual Fee is $500, 
regardless of whether they are also 
listed elsewhere. These fees apply to 
each such issue listed, regardless of 
shares outstanding or Tier classification. 

For issuers with more than one class 
of common stock listed, the Exchange 
proposes an Annual Fee of $20,000 or 
$0.000375 per share listed, whichever is 
greater, for each additional class of 
common stock.?? 

For additional classes of preferred 
stock where the issuer has a class of 
common or preferred stock already 
listed, the Exchange proposes an 
Annual Fee of $5,000 or $0.000375 per 
share, whichever is greater. Further, the 
NYSE Arca proposes an Annual Fee for 
each class of warrant listed of $5,000 or 
$0.000375 per warrant, whichever is 
greater. The Annual Fee for debt 
instruments and purchase rights would 
remain $500. 

Issues would be subject to the Annual 
Fee in the year of listing, pro-rated ; 
based on days listed that calendar year. 
However, issuers that transfer their 


20 The purpose of utilizing a four-quarter average 
is to recognize the possibility of flow-back and 
flow-in of securities to and from the home country 
market and more reasonably reflect the number of 
securities in the United States over the course of the 
year. 

21 For purposes of Annual Fee calculation when 
an issuer has multiple classes of common stock 
listed, the NYSE Arca would assess the class of 
common stock with the highest TSO the Annual 
Fee proposed above for listed issuers, that is, a 
minimum Annual Fee of $30,000 for up to and 
including 10 million TSO plus, if applicable, a per 
share charge of $0.000375 on each share over 10 
million up to and including 100 million TSO, 
subject to the $85,000 maximum Annual Fee per 
issue. For each additional class of common stock 
listed, the NYSE Arca would assess Annual Fees as 
proposed above for additional classes, that is, an 
Annual Fee of $20,000 or $0.000375 per share 
listed, whichever is greater. 
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listing from the NYSE to the NYSE Arca 
Marketplace would, for the year of 
transfer, be subject only to the 
applicable NYSE Annual Fee billed fer 
that year and, in subsequent years, such 

.issuers would pay the applicable NYSE 
Arca Marketplace Annual Fee; similarly, 
issuers that transfer their listings from 
NYSE Arca Marketplace to the NYSE 
would, for the year of transfer, be 
subject only to the applicable NYSE 
Arca Marketplace Annual Fee billed for 
that year and, in subsequent years, such 
issuers would pay applicable NYSE 

Annual Fees. 

f. Subsequent Listing of Additional 
Securities.22 Currently, the fee 
applicable to all issuers for Subsequent 
Listing of Additional Securities is 
$.0025 per additional share listed, 
assessed beginning with the 100,000th 
additional share listed per application. 
There is no charge per application for 
the first 99,999 additional shares listed. 
For domestic issuers, the minimum and 
a maximum charge per application 
currently depends on whether an issue 
is exclusively or dually listed, as 
follows: 

e For all exclusive listings, the 
maximum charge per application is - 
$15,000 and the annual maximum 
charge is $30,000; 

e For all dual listings, the maximum 
charge per application is $7,500 and the 
maximum annual charge is $14,000; and 
- @ For all applications to list 
additional shares, the current minimum 
charge is $500. 

' In addition, for American Depositary 
Receipts (“ADRs”) and American 
Depositary Shares (‘““ADSs’’) only, NYSE 
Arca’s current maximum additional 
shares listing charge per year is $10,000, 
the minimum charge per application is 
$500, and the maximum per application 
charge at $7,500. These fees are assessed 
only on the ADRs and ADSs that are 
issued and outstanding in the United 
States. 

For an issuer to list additional shares 
of a class of previously listed securities, 
NYSE Arca proposes to adopt the 
following schedule, subject to a 
minimum fee of $5,000 per.application: 


per 
Number of securities issued share 
Up to and including 75 million $0.0048 
75,000,001 to 300 million ....... 0.00375 
Over 300 million 0.0019 


The Listing Fees for subsequent 
listings of additional shares are 
calculated starting at the rate applicable 


22 Previously, the NYSE Arca referred to 
Subsequent Listing of Additional Securities as 
Additional Shares Listing. 


to the number of shares already listed 
and outstanding (including treasury 
stock and restricted stock). This 
schedule applies to subsequent. 
issuances of common stock, preferred 
stock and warrants. 

These fees would be assessed as 
follows, subject to any maximum on 
fees paid by an issuer per year: 

e To the extent that an issuer submits 
a supplemental listing application for 
shares that are immediately issued, such 
as in connection with a merger or 
acquisition, stock split or stock 
dividend, Listing Fees for those shares 

would be billed at the time the 
supplemental listing application is 
processed. 

e However, to the extent an issuer - 
submits a supplemental listing 
application for shares that are not issued 
at the time of listing, such as for an 
equity compensation plan or for 
convertible securities where the listed 
securities will be issued over time, only 
the $5,000 minimum supplemental 
listing application fee would be billed at 
the time the supplemental listing 
application is processed. Listing Fees 
would accrue on these securities as of 
the date of issuance and the accrued 
Listing Fees would be billed at the 
beginning of the following year along 
with the issuer’s Annual Fees. , 

These fees would also apply to foreign 
private issuers, but only to the extent 
securities are issued and outstanding in 
the United States, subject to any 
maximum on fees paid by an issuer per 
year. In addition, issuers that transfer 
their listing to the NYSE Arca 
Marketplace from the NYSE would be 
subject to-these fees. 

g. Miscellaneous Administrative Fees. 
Currently, NYSE Arca charges $250 to 
administer certain modifications to 
NYSE Arca records. The Exchange, 
stating that this fee has not been 
increased in many years, proposes to 
increase this fee to $2,500 per 
modification, which includes changes 
in company name, symbol, par value, 
and title of security or designation. The 
fee would also apply to poison pill 
plans (also known as shareholder rights 
plans). 

h. Maximum Listing Fee for Stock 
Splits and Stock Dividends. The NYSE 
Arca proposes that Listing Fees on 
shares issued in conjunction with stock 
splits and stock dividends be capped at 
$150,000 per split or issuance, subject to 
the $250,000 maximum on total fees 
paid each year by an issuer. Currently, 
the Exchange does not have such a cap. 

i. Listing Fee Discounts. In the case of 


transactions such as a consolidation 


between two or more listed issuers that 
result in the formation of a new issuer 


that immediately lists upon 
consummation of the consolidation, or a 


. merger between a listed issuer and an 


unlisted issuer that results in the 
unlisted issuer surviving or the creation 
of a new issuer (which lists within 12 
months from the consummation of the 
transaction), Listing Fees for that newly 
listed issuer would be 25% of the 
Listing Fee for each class of securities 
being listed, up to 25% of the maximum 
applicable to the issue(s) listed. No 
discount would be applied, however, 
where a listed issuer survives the 
merger or consolidation, or in the case 
of a backdoor (or ‘‘reverse”’) merger. 

j. Rule Change Implementation. The 
NYSE Arca proposes to implement these 
revised fees, as applicable, for all 
currently listed issuers upon 
effectiveness of this proposal, except as 
follows: 

e For calendar year 2006, NYSE Arca 
proposes that issuers listed on NYSE 
Arca Marketplace, and issuers with 
listing applications pending as of the 
effective date of this proposal, would 
continue to be subject to the current Fee 
Schedule. As of January 1, 2007, 
however, all such issuers would be ~ 
subject to the Fee Schedule as proposed 
to be revised. 

e Further, NYSE Arca proposes, for 
the period through December 31, 2007, 
that all issuers which transfer their 
listings from Nasdaq or the American 
Stock Exchange, or apply to list during 
that time, would not be subject to 
Listing Fees upon initial listing. Such 
issuers, however, would be subject to 
Annual Fees and Fees for Subsequent 
Listing of Additional Securities, as ~ 
proposed above. Going forward, NYSE 
Arca would consider whether to extend 
this period beyond December 31, 2007, 
and would make any necessary 
proposals under Rule 19b—4 prior to that 
date. 


2. Statutory Basis 


The NYSE Arca believes that the 
proposal is consistent with Section 6(b) 
of the Act in general, and Section 
6(b)(4) of the Act 24 in particular, in that 
it provides for the equitable allocation _ 
of reasonable dues, fees and other 
charges among its ETP Holders, issuers, 
and other persons using its facilities. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange believes that the 
proposed rule change would not impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


2315 U.S.C. 78f(b). 
2415 U.S.C. 78f(b)(4). 


27768 


Federal Register/Vol: 71, No. 92/Friday, May 12, 


2006 / Notices 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From ° 
Members, Participants or Others 


The Exchange has not solicited, and 
does not intend to solicit, comments on 
this proposed rule change. The 
Exchange has not received any written 
comments from members or other 
interested parties. 


Il. Date of Effectiveness of the 
Proposed Rule 


Within 35 days of the date of 
publication of this notice in the Federal 
_ Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if jt finds such 
longer period to be appropriate and — 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change; or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic comments 

Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec. gov. Please include File 
No. SR-PCX-—2006-16 on the subject 
line. 


Paper Comments. 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
_ Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 
All submissions should refer to File 
Number SR-PCX-—2006-16. This file 
number should be included on the _ 
subject line if e-mail is.used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commissions 
Internet Web site (hitp://www.sec.gov/. 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 


‘proposed rule change between the 
* Commission and any person, other than 


those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 


_ the Commission’s Public Reference 


Room. Copies of such filing also will be 


available for inspection and copying at 


the principal office of the NYSE Arca. 
All comments received will be posted 
without chenge; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-PCX-2006-16 and should 
be submitted by June 2, 2006. 

For the Commission, by the Division of 


Market Regulation, pursuant to 
authority.25 


Nancy M. Morris, 

Secretary. 

{FR Doc. E6-7270 Filed 5-11-06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-53761; File No. SR-Phix— 
2006-20] 


Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc.; 
Notice of Filing and Immediate 
Effectiveness of Proposed Rule 
Change and Amendment No. 2 Thereto 


- Establishing a Pilot Option Transaction 


Charge Credit for Specialists That 
Send Certain Principal Acting as Agent 
Orders for Execution Via the - 
intermarket Option Linkage 


May 5, 2006. ; 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act’’),1 and Rule 19b—4 thereunder,? 
notice is hereby given that on March 31, 
2006, the Philadelphia Stock Exchange, 
Inc. (‘‘Phlx” or “Exchange”’) filed with 
the Securities and Exchange 


Commission (‘“‘Commission’’) the 


proposed rule change as described in 
Items-I, I] and III below, which Items 
have been prepared by the Exchange. 
On April 25, 2006, the Exchange filed 
Amendment No. 1 to the proposed rule 
change, and withdrew Amendment No. 
1 on May 4, 2006. On May 5, 2006, the 
Exchange filed Amendment No. 2.3 The 


2517 CFR 200.30—3(a)(12). 

115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3In Amendment No. 2, the Exchange clarified 
that the proposed rule change is a pilot that will 
expire on July 31, 2006. In Amendment No. 2, the 
Exchange also clarified the purpose of the proposed 


Exchange has designated this proposal 
as one establishing or changing a due, 
fee, or other charge imposed by a self- 
regulatory organization pursuant to 
Section 19(b)(3)(A)(ii) of the Act + and 
Rule 19b—4(f)(2) thereunder,® which 
renders the proposal effective upon 
filing with the Commission.® The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change, as amended, from interested 
persons. 


I. PR Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Exchange proposes to establish - 
an option transaction charge credit of 
$0.21 per contract for Exchange options 
specialist units” that incur Phlx option 
transaction charges when a customer 
order is delivered to the limit order 
book via the Exchange’s Options Floor 
Broker Management System (“FBMS’’)® 
and is then sent to an away market and 
executed via the Intermarket Option 
Linkage (“Linkage’’) under the Plan for 
the Purpose of Creating and Operating 
an Intermarket Option Linkage ( 
“Plan”)° as a Principal Acting as Agent 
Order (‘‘P/A Order’’).1° 

This proposal is a pilot that will 
expire on July 31, 2006, is in connection 


rule change and made technical changes to the 
proposed rule change, including the proposed rule 
text. 

415 U.S.C. 78s(b)(3)(A)(ii). 

517 CFR 240.19b—4(f}(2). 

6 For purposes of calculating the 60-day period 
within which the Commission may summarily 
abrogate the proposed rule change the Commission 
considers the period to commence on May 5, 2006, 
the date on which the Exchange filed Amendment 
No. 2. See 15 U.S.C. 78s(b)(3)(C). 

The Exchange uses the terms “specialist” and 
“specialist unit” interchangeably in its proposed 
rule change. 

8 The FBMS is a component of the Exchange’s 
Automated Options Market (AUTOM) System 
designed to enable Floor Brokers and/or their 
employees to enter, route and report transactions 
stemming from options orders received on the 
Exchange. The Options FBMS also is designed to 
establish an electronic audit trail for options orders 
represented and executed by Floor Brokers on the 
Exchange, such that the audit trial provides an 
accurate, time-sequenced record of electronic and 
other orders, quotations and transactions on the 
Exchange, beginning with the receipt of an order by 
the Exchange, and further documenting the life of 
the order through the process of execution, partial 
execution, or cancellation of that order. See Phix 
Rule 1080, Commentary .06. 

9 See Securities Exchange Act Release Nos. 43086 
(July 28, 2000), 65 FR 48023 (August 4, 2000); and 
43573 (November 16, 2000), 65 FR 70851 
(November 28, 2000) (order approving Phlx as a 
participant in the Plan). 

10A P/A Order is an order for the principal 
account ofa specialist (or equivalent entity on 
another participant exchange that is authorized to 
represent public customer orders), reflecting the 
terms of a related unexecuted public customer order 
for which the specialist is acting as agent. See Phix 


Rule 1083(k)(i). 


a 
_ 
q 
a 
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with an existing pilot program that is 
currently scheduled to expire on July 
31, 2006,11 and applies to transactions 
settling on or after April 3, 2006. 

The text of the proposed rule change 
is available at the Commission’s Public 
Reference Room, at the Office of the 
Secretary of the Exchange, and on the 
Exchange’s Web site at http:// 
www.Phix.com. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 


concerning the purpose of, and basis for, - 


the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in Sections A, B, and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1.Purpose 
The purpose of this ‘proposed rule 
change is to alleviate the potential 
economic burden of multiple 
transaction charges imposed on 
Exchange specialist units by 
establishing a credit for Exchange 
option transaction charges incurred by 
an Exchange specialist unit when a 
customer limit order placed on the limit 
order book by a Floor Broker ?2 results. 
in an execution of a P/A Order that is 
sent to another exchange via Linkage. 
Currently, when an Exchange 
specialist sends a P/A Order through 
Linkage to an away market, the 
specialist unit ultimately pays fees to 
execute the order at both the Exchange . 
and the away market center. The 
Exchange believes that the imposition of 
both fees may place an economic 
burden on Exchange specialist units. 
The purpose of this proposal is to credit 
the specialist for the fee that is charged 
by the Exchange. The Exchange believes 
that an options transaction charge credit 


’ of $0.21 per contract should encourage 


11 Fees for Linkage P and P/A orders are currently 
subject to a pilot program scheduled to expire on 
July 31, 2006. See, e.g., Securities Exchange Act 
Release No. 52095 (July 21, 2005), 7@ FR 43733 
(July 28, 2005) (SR-Phlx-2005-—46). 

12 A Floor Broker who wishes to place a limit 
order on the limit order book must submit such a 
limit order electronically through the FBMS. See 
Exchange Rule 1063, Commentary .01. See also, 
Exchange Rule 1080, Commentary .02(b). 


the use of the Linkage and reduce the 
potential economic burden of multiple 
fees that may be incurred by specialist 
units when a customer order is 


‘delivered to the limit order book via the 
FBMS and is then sent and executed via 


the Linkage. In addition, this proposal 
should allow the Exchange to remain 
competitive with other exchanges with 
respect to the assessment of Linkage- 
related fees.13 


This proposal is a pilot that will 


expire on July 31, 2006, is in connection. 


with an existing pilot program that is 
currently scheduled to expire on July 
31, 2006,14 and applies to transactions 
settling on or after April 3, 2006. 


2. Statutory Basis 


-The Exchange believes that its 
proposal to amend its schedule of fees 
is consistent with Section 6(b) of the 
Act *5 in general, and furthers the 


objectives of Section 6(b)(4) of the Act 16 


in particular, in that it is an equitable 
allocation of reasonable fees and other 
charges among Exchange members and 
issuers and other persons using its 
facilities. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


No written comments were either 
solicited or received. 


It. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The foregoing proposed rule change 
establishes or changes a due, fee, or 
other charge applicable only to a 
member pursuant to Section 
19(b)(3)(A)(ii) of the Act 17 and Rule 
19b—4(f)(2) thereunder.*® Accordingly, 


13 See Securities Exchange Act Release Nos. 
53526 (March 21, 2006), 71-FR 15794 (March 29, 
2006) (SR-PCX—2006-—19) (rebate of the transaction 
fees charged to Market Makers when they use the - 
Linkage to send a P/A Order to another options 
exchange); and 53372 (February 24, 2006), 71 FR 
11003 (March 3, 2006) (SR-CBOE-2006-10) (rebate 
of certain transaction fees to Designated Primary 
Market Makers related to the execution of outbound 
P/A Orders). 

14 See supra at note 11. 

1515 U.S.C. 78f(b). 

16 15 U.S.C. 78f(b)(4). 

1715 U.S.C. 78s(b)(3)(A)(ii).. . 

1817 CFR 240.19b—4(f)(2). 


the proposal took effect upon filing with 
the Commission. 

_At any time within 60 days of the 
filing of the proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission-that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act.19 


IV. Solicitation of Comments 


Interested persons are invited-to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with _ 
the Act. Comments may be submitted by 
any of the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/_ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR—Phlx—2006—20 on the 
subject line. 


Paper Comments 


¢ Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Number SR-Phlx—2006—20. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written _ 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the ~ 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Exchange. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 


19 See supra at note 6. 
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you wish to make available publicly. All 
submissions should refer to File 
Number SR—Phlx—2006-—20 and should 
be submitted on or before June 2, 2006. 
For the Commission, by the Division of 
Market Regulation, pursuant to delegated. 
authority.2° 
Nancy M. Morris, 


Secretary. 


[FR Doc. E6-7246 Filed 5-11-06; 8: 45 am] 
BILLING CODE 8010-01-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Public Notice of intent To Reiease 
Grant Acquired Property at the Opa- 
Locka Airport, Miami-Dade County, FL 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Request for public comment. 


SUMMARY: The Federal Aviation - 
Administration is requesting public 
comment on the Miami-Dade Aviation 
Department (MDAD) request to release a 
portion of airport property, +4,314 
square feet, for other than aeronautical 
purposes. 


The Property Location 


South of Tract 13 along the northern 
boundary of Opa-Locka Airport across 
the Biscayne Drainage Canal that 
parallel Runway 9L/27R. It is more 
specifically located on the west side of 
NW 4th Court approximately 350 feet 
south of NW 157th Street and 170 feet 
north of theoretical NW 155 Terrace. 

The Property is part of Parcel 4 and 
is currently vacant. It was acquired by 

the MDAD with Federal participation 
under Federal aid projects (FAAP 9—-08- 
054—D2014—D603) to satisfy airport 

development and runway protection 
- requirements for current Runway 9L/ 

27R. 

The property will be disposed of for 
the purpose of selling it to the adjacent 
property owner who desires to increase 
his residential lot size. 

’ The fair market value of the property 
has been determined by appraisal to be 
$17,000,00. The airport will receive fair 
market value for the property, and will 
subsequently reinvest it in an eligible 
airport improvement project at the Opa- 
Locka Airport and/or returned to the 
Trust fund. 

Documents reflecting the Sponsor’s 
request are available, by appointment 
only, for inspection of the Miami-Dade 

Aviation Department (MDAD), Office of 
the Manager for Development and at the 
Orlando FAA Airports District Office. 


2017 CFR 200.30—3({a)(12). 


DATES: Comments must be received on 
or before June 12, 2006. 

ADDRESSES: Documents are available for 
review, at the MDAD Manager of 
Development, Miami International 
Airport, Miami-Dade County Aviation 
Department, Mr. Sunil Harman, 4200 
NW. 36th Street, Building 5A, Suite 400, 


- Miami, Florida 33122, telephone (305) 


876-7090 and at the FAA Orlando 
Airports District Office, Ilia A. 
Quinones, 5950 Hazeltine National 
Drive, Suite 400, Orlando, Florida 32822 
and telephone number (407) 812-6331. 
Written comments on the Sponsor’s' 
request must be delivered or mailed, in 
duplicate to Ilia A. Quinones, Program | 
Manager, 5950 Hazeltine National 
Drive, Suite 400, Orlando, Florida 
32822, telephone number (407) 812- 
6331. 


SUPPLEMENTARY INFORMATION: Section 
125 of The Wendell H. Ford Aviation 
Investment and Reform Act for the 21st 
Century (AIR—21) requires the FAA to 
provide an opportunity for public notice 
and comment prior to the “waiver” or 
“modification” of a sponsor’s Federal 
obligation to use certain airport land for 
non-aeronautical purposes. 

Items to address: 

e Property location. 

Begin at the southeast corner of the 
North-320 feet. of the East 1/2 of Tract 13, 
Venetian Gardens, as recorded in Plat 
Book 31 at Page 37 of the public records 
of Miami-Dade County, Florida; thence 
run S00°48’15”W along the East line of 
said Tract 13 and the Opa-Locka Airport 
property line for 39.97 feet; thence run 
N89°10'55”"W along the westerly 
extension of the South line of the North 
360 feet of Tract 15 of said Venetian 
Gardens for 108.68 feet; thence run 
N00°49’49’E along the West line of the 
East 1 of said Tract 13 for 39.84 feet; 
thence run $89°14’33”E along the South 
line of the North 320 feet of the East 1/2 
of said Tract 13 and the Opa-Locka 
Airport property line for 107.54 feet to 
the point of beginning. 

Containing 4.314 SF or 0.10 acre. 


Property’s existing aeronautical use. 


The subject property is part of a larger 
parcel of land (Parcel 4) that was 
acquired with Federal participation 
under Federal-aid Projects (FAAP-9- 
08-—054—D2014—D603) for airport 
development and runway protection 
requirements. The land is vacant and 
appears to be a remnant located.outside 
of the airport building restriction line of 
Runway 9L/27R. 

e Sponsor’s proposed non- 
aeronautical use. 


The purpose for this raluabe of land is 


to facilitate the transfer of this property 
to the adjacent property owner who 


desires to increase his residential lot 
size. 

FOR FURTHER INFORMATION CONTACT: Ilia 
A. Quinones, Program Manager, 
Orlando Airports District Office, 5950 
Hazeltine National Drive, Suite 400, 
Orlando, FL 32822-5024. 


Bart Vernace, 

Acting Manager, Orlando Airports District 
Office, Southern Region. 

[FR Doc. 06-4476 Filed 5-11-06; 8:45 
BILLING CODE 4910-13-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Notice of Availability of the Final 
Environmental Impact Statement 
Containing a DOT Section 4(f)/303(c) 
Evaluation for a Proposed 
Replacement Airport for the City of St. 
George, UT 


AGENCY: The lead federal agency is the 
Federal Aviation Administration (FAA), 
DOT. The National Park Service (NPS) 
is a cooperative Federal agency. 

ACTION: Notice of Availability of the 
Final Environmental Impact Statement. 


SUMMARY: The Federal Aviation 
Administration (FAA) is issuing this 
Notice of Availability to advise the 
public that a Final Environmental 
Impact Statement (FEIS) containing a 
DOT section 4(f)/303(c) evaluation has 
been prepared for the proposed 
replacement airport for the City of St. 
George, Utah. The FEIS will be available 
for public review beginning May 19, 
2006. The FAA will accept comments 
on new and/or revised/updated 
information and analyses disclosed in 
Appendix T through Y and in Chapter 
6, section 6.4, Air Quality, until 5 p.m. 
Pacific Daylight Time, Monday, July 3, _ 
2006, at the address listed in the section 
entitled: FOR FURTHER INFORMATION 
CONTACT. 

- The FEIS addresses the énvifonmental 
impacts associated with the 
development of a replacement airport 
for St. George Municipal Airport in the 
City of St. George, Washington City, and 
Washington County, Utah. The FEIS is 
submitted for review pursuant to major 
environmental directives to comply 
with NEPA: Section 102(2)(c) of the 
National Environmental Policy Act of 
1969 (Pub. L. 91-190); and other 
applicable Federal and state 
environmental laws, regulations, 
‘Executive Orders, and statutes. 

The FAA will not make a decision on 
the proposed action for a minimum of 
45 days following the publishing of the 
Notice of Availability of the FEIS in the 
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_ Federal Register. The FAA will record 
the appropriate decision or decisions in 
a Record of Decision. 

FOR FURTHER INFORMATION CONTACT: Mr. 
T.J. Stetz, Regional Environmental 
Protection Specialist, Federal Aviation 
Administration, Northwest Mountain 
Region, Airports Division, 1601 Lind 
Avenue, SW., Suite 315, Renton, 
Washington 98055-4056; telephone: 
(425) 227-2611; fax: (425) 227-1600; 
and e-mail: T].Stetz@faa.gov 

Public Availability: Copies of the FEIS 
may be viewed during regular business 
hours at the following locations: 

1. Cedar City Library, 303 North 100 
East, Cedar City, UT 84720. 

- 2. Hurricane Valley Branch, 36 South 
300 West, Hurricane, UT 84737. 

3. Santa Clara Branch, 1099 North 
Lava flow Drive, St. George, UT 84770. 

4. Springdale Branch, 898 Zion Park 
Blvd, Springdale, UT 84767-0509. 

5. Washington County, 50 South 
Main, St. George, UT 84770. 

A limited number of copies of the 
FEIS and related documents also will be 
available for review by appointment 
only at the following FAA or City of St. 
George offices: 

1. FAA, Northwest Mountain Region 
Office, 1601 Lind Avenue, SW., Suite 
315, Renton, WA 98055, (425) 227- 
2611. 

2. FAA, Denver Airports District 
Office, 26805 East 68th Avenue, Suite 
224, Denver, CO 80249, (303) 342-1252. 

3. St. George Municipal Building, 175 
East 200 North, St. George, UT 84770, 
(435) 634-5800. 

4. St. George Airport, 620 S. Airport 
Road, St. George, UT 84770, (435) 634— 
5822. 

An electronic copy of the FEIS also 
will be available as of May 19, 2006, on 
the project Web site and can be accessed 
at http://www.airportsites.net/squ-eis. 
SUPPLEMENTARY INFORMATION: The City 
of St. George, operator of the existing St. 
George Municipal Airport, has 
submitted an Airport Layout Plan, as 
revised, for approval. This FEIS assesses 
the potential impacts that may result 
from the development of a replacement 
airport with a 9,300-foot Runway 01/19 
and all support facilities (i.e., taxiways 
and associated lighting and navigational 
aids; a passenger terminal, apron, and 
associated parking; an aircraft rescue 
and fire-fighting (ARFF) facility; 
facilities for general aviation, fixed-base 
operator, corporate aviation, and air 
cargo; fuel farm facilities; airport 
maintenance facilities; and airport 
access to the Southern Corridor 
Highway). This FEIS also assesses the 
Federal action regarding installation of 
navigational aids, airspace use, and 


approach and departure procedures. 
One historic site, Little Black Mountain 
Petroglyphs, would potentially be 
affected. This document also assesses 
the potential noise impact on Zion 
National Park, and 42 other potentially 
noise-sensitive properties in the 
vicinity. 

The FEIS details the proposed 
development of a replacement airport 
and related facilities for the City of St. 
George, Utah, and addresses the 
environmental impacts associated with 
its development. The FEIS presents the 
purpose and need for the proposed 
project, an analysis of the alternatives to 
the proposed project, and potential 
environmental impacts associated with 
the development of the proposed 
replacement airport. 

Information and analyses have been 
added, updated and/or refined in the 
FEIS to comply with particular aspects 
of federal law and regulation and in 
response to comments. That information 
and analyses are presented in the FEIS 
in Appendices T through Y, and 
Chapter 6, section 6.4, Air Quality. 

Issued in Renton, Washington, on May 10, 
2006. ale 
Lowell H. Johnson, 

Manager, Airports Division, Northwest 
Mountain Region. 

[FR Doc. 06-4410 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Notice of the Availability of the Final 
Environmental Impact Statement 
(FEIS) for the Proposed Relocation of 
the Panama City-Bay County 
International Airport, Panama City, FL; 
Notice of Significant Encroachment 
and Unavoidable Impacts to the Base 
Floodplain; Notice of New 
Construction Significantly Affecting 
Wetlands and Finding of No 
Practicable Alternative 


AGENCY: Federal Aviation 
Administration (FAA), DOT. The U.S. 
Army Corps of Engineers (USACE) is a 
cooperating Federal agency, having 
jurisdiction by law due to the potential 
for significant wetland impacts. 
ACTION: Notice of Availability of Final 
Environmental Impact Statement 


Location of Proposed Action: The 
proposed airport site (identified as the 
West Bay Site in the FEIS) is located in 
northwestern Bay County, Florida, 
approximately 20 miles north and west 
of the existing airport site. The Proposed 
Action includes three mitigation parcels 


located immediately south of County 
Road 388 and adjacent to the West Bay. 
SUMMARY: The FAA announces that an 
FEIS for the Proposed Relocation of the 
Panama City-Bay County International 
Airport is available for public review. 
The FEIS includes the section 7 
consultation with United States Fish 
and Wildlife Service (USFWS) regarding 
the Proposed Action’s impact to 
threatened and endangered species. An 
Essential Fish Habitat (EFH) and Living 
Marine Resources (LMR) Assessment is 
included in the FEIS. The FEIS 
discusses impacts to the base floodplain 
and wetlands and measures to mitigate 
those impacts. The FAA is seeking 
comments on those sections of the FEIS 
that have been updated and/or contain 
additional information not previously 
contained in the DEIS. Please see 
SUPPLEMENTARY INFORMATION for a listing 
of sections of the FEIS and associated 
appendices that have been updated or 
contain additional information. 

Additional information regarding 
potential redevelopment of the existing 
airport site under the West Bay Site 
alternatives was published following 
public availability of the Draft 
Environmental Impact Statement (DEIS). 
This information has been analyzed and 
is included in the FEIS for disclosure 
purposes but is not. part of the Proposed 
Action. 

All comments are to be submitted to 
Virginia Lane of the FAA, at the address 
shown in the section below entitled 
“For Further Information or to Submit 
Comments Contact.” The USACE has 
requested that the FAA be the recipient 
of all comments regarding their actions. 

The USACE is a cooperating Federal 
agency for this FEIS, having jurisdiction 
by law because the proposed federal 
action has the potential for significant 
wetland impacts, and would require the 
USACE to approve issuance of a permit 
to fill wetlands under section 404 of the 
Clean Water Act. 


SUPPLEMENTARY INFORMATION: The FAA 
as lead agency and the USACE, as a 
cooperating agency, have prepared the 


. FEIS for the proposed relocation of the 


Panama City-Bay County International 
Airport. FAA published a DEIS in 
November 2004. The DEIS was prepared 
pursuant to the National Environmental 
Policy Act of 1969 (NEPA). The DEIS 
assessed the potential impacts of five 
proposed action alternatives, described 
as the Existing Site—No-Action 
Alternative, Existing Site—Extend 
Runway 14-32, 6,800 Feet Southeast, 
Existing Site—Extend Runway 14-32, 
8,400 Feet Southeast, West Bay Site— 
Runway 16-34, 6800 Feet (referred to in 
the FEIS as Scenario 1), and the West 
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Bay Site—Runway 16-34, 8,400 Feet 
(Sponsor’s Proposed Project). The FEIS 
additionally analyses one alternative 
that was identified during the comment 
period on the DEIS. This alternative is 
identified in the FEIS as the Existing 
Site—Extend Runway 14-32, 6,800 Feet 
Southeast EMAS Scenario 2. 

The proposes airport relocation site 
(West Bay Site) encompasses a total of 
approximately 4,037 acres and would 
accommodate both short- and long-term 
aviation needs as described in the FEIS. 
The Airport Sponsor proposes to 
construct a primary runway of 8,400 
feet, a crosswind runway of 5,000 feet, 
and associated aviation support 
facilities as part of an initial 
development plan encompassing 
approximately 1,378 acres. Under this 
proposal, the existing airport facilities 
would be decommissioned, and 
facilities and operations at the existing - 
site would be relocated to the West Bay 
site. The Airport Sponsor is also seeking 
the other necessary FAA approvals to 
implement the Proposed Action and 
associated capital improvements and 
procedures. 

FAA will not make a decision on the 
Proposed Act for a minimum 45 days 
following publication of this Notice of 
Availability of the FEIS in the Federal 
Register. FAA will record the 
appropriate decision or decisions in a 
Record of Decision. 

Copies of the FEIS are available for 
public review at the following locations: 

e Panama City-Bay County 
International Airport Administration 
Office, 3173 Airport Road, Panama City, 
Florida 32405. (850) 763-6751. 

e Bay County Public Library, 26 West 
Government Street, Panama City, 
Florida 32401. (850) 872-7500. 

e U.S. Army Corps of Engineers, 
Panama City Regulatory Office, 1002 
West 23rd Street, Suite 350, Panama 
City, Florida 32405. (850) 763-0717. 

e Federal Aviation Administration, 
Orlando Airports District Office, 5950 
Hazeltine National Drive, Suite 400, 
Orlando, Florida 32822. (407) 812-6331. 

The Panama City-Bay County 
International Airport Administration 
Office has a limited number of CDs of 
the FEIS available for public 
distribution. Please contact that office 
for a copy. The FEIS may also be viewed 
at the following Web site http:// 
www. pcairport.bechtel.com. 

The FAA is seeking comments on 
updated and/or refined information in 
the following sections of the FEIS and 
the associated appendices: 


Volume I—Technical Documentation 


Chapter 1—Section 1.7.2 
Chapter 2—Sections 2.2.2, 2.2.3, and 2.6.3 


Chapter 3—Sections 3.2.8, 3.6.4, 3.9.10, 
3.10.5, 3.11, 3.12, and 3.13 

Chapter 4—Sections 4.6, 4.7.4, 4.10.7, 4.12.3, 
and 4.21 ; 

Chapter 5—Sections 5.1, 5.2.2, 5.3.2, 5.4.1, 
5.6, 5.7.2, 5.8, 5.9,'5.10, 5.11, 5.12, 5:13; 
5.14, 5.15, 5.18, 5.20, 5.21, 5.22, 5.23, and 
5.26 

Chapter 6—Sections 6.3, .4, and 6.5 

Chapters 7, 8, 9, 10, and 11 


Volume II—Appendix 

Appendices D, G, J, K, L, M, P,Q, R, §, T, 
U, V, W, X 

Volume III—Responses to Comments— 

Federal, State, antl Local Agencies 
Volume IV—Responses to Comments—Public 

Individuals 
Volume V—Responses to Comments—Public 

Organizations 

The FEIS will be available for public 
review for 45 days. Written comments 
on the sections of the document 
identified above should be submitted to 
the address listed in For Further 
Information or to Submit Comments 
Contact. The comment period begins as 
of the date of this Notice of Availability 
and all comments must be received no 
later than 5 p.m., Eastern Daylight Time 
on Wednesday, July 5, 2006. 

For Further Information or to Submit 
Comments Contact: Virginia Lane, 
Environmental Specialist, Federal 
Aviation Administration, Orlando 
Airports District Office, 5950 Hazeltine 
National Drive, Suite 400, Orlando, 
Florida 32822. Telephone (407) 812- 
6331 Extension 129. Comments can only 
be accepted with the full name and 
address of the individual commenting. 

Issued in Orlando, Florida on May 10, 
2006. 

W. Dean Stringer, 

Manager, Orlando ‘Anpoats District Office. 
{FR Doc. 06-4411 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Record of Decision 


AGENCY: Federal Aviation 
Administration (FAA), Office of- 
Commercial Space Transportation. 
ACTION: Record of Decision. 


SUMMARY: The Record of Decision was 
prepared based on the Final 
Programmatic Environmental Impact 
Statement (PEIS) for Horizontal Launch 
and Reentry of Reentry Vehicles. The 
FAA prepared this Record of Decision 
pursuant to the National Environmental 
Policy Act (NEPA) of 1969 as amended 
(42 United States Code 4321, et seq.), 
the Council on Environmental Quality 
Regulations for Implementing the 


Procedural Provisions of NEPA (40 Code 
of Federal Regulations [CFR] 1500- 
1508), and FAA Order 1050.1 E, 
Environmental Impacts: Policies and 
Procedures. This Record of Decision 
contains the statement of decision, 
identifies the alternatives considered, 
and discusses the factors on which the 
decision was based. 

The PEIS considered the potential 
programmatic environmental effects of 
licensing horizontal launches of launch . 
vehicles, reentries of reentry vehicles,' 
as well as licensing the operation of 
facilities that support these activities. 
The PEIS considered three horizontal 
launch vehicle concepts and reentry 
vehicles with both powered and 
unpowered landings. 

As the designated authority for 
regulating the U.S. commercial space * 
transportation industry and issuing 
licenses for launches, reentries, and the 
operation of launch sites, the FAA was 
the lead agency preparing the PEIS. No 
other agency was designated or 
requested to act as a cooperating agency 
for the development of the PEIS. After 
considering the environmental impacts, 
public comments, and programmatic 
factors, the FAA has decided to 
implement the preferred-alternative. 
FOR FURTHER INFORMATION CONTACT: For 
further information on the PEIS. or this 
Record of Decision, please contact Ms. 
Stacey Zee, FAA Environmental 
Specialist at (202) 267-9305 or e-mail 
Stacey.Zee@faa.gov. Downloadable 
electronic versions of the Final PEIS and 
Record of Decision are available on the 
FAA PEIS Web site http://ast.faa.gov/ 
Irra/comp_coop.htm. 


SUPPLEMENTARY INFORMATION: 
Introduction 


This Record of Decision provides final 
FAA approval for a program to license 
three horizontal launch vehicle 
concepts, reentries of reentry vehicles 
with both powered and unpowered 
landings, and the operation of facilities 
that support these activities. The FAA is 
considering the impacts of licensing all 
launch and reentry vehicle concepts 
analyzed under the proposed action to 
maintain the greatest flexibility for the 
development and growth of the U.S. 
commercial space industry. Licenses for 
the operation of individual launch and 
reentry vehicles or individual launch 
sites would be considered on a case-by- 
case basis. Any additional site-specific 
environmental documentation would be 


-1 Reentry vehicle means a vehicle designed to 
return from Earth orbit or outer space to Earth. In 
the PEIS, reentry vehicles consisted of vehicles 
launched into orbit via vertical and horizontal 
launch vehicles. 
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developed as needed prior to FAA 
approval of specific licensing activities. 
The FAA has concluded that there are 
no significant short-term or long-term 
effects to the human environment 
resulting from this licensing program. 
The proposed Federal action is 
consistent with the purpose of national 
environmental policies and objectives as 
set forth in NEPA and will not 
significantly affect the quality of the 
human environment. 


Background 


Under 49 U.S.C. Subtitle IX, Chapter 

701, Commercial Space Launch 
_ Activities (formerly the Commercial 

Space Launch Act), the Department of 
Transportation, and through 
delegations, the FAA, has the authority 
to license and regulate all United States 
(U.S.) commercial launch activities to 
protect public health and safety, safety 
of property, and the national security 
and foreign policy interests of the U.S. 
The FAA also has the responsibility to 
promote, encourage, and facilitate the 
growth of the U.S. commercial space 
transportation industry and 
infrastructure. In fulfilling its 
responsibilities since 1989, the FAA has 
licensed more than 100 launches and 
has issued licenses for the operation of 
several launch sites. 


In the past few years, the commercial 
space industry has expressed 
heightened interest in commercial 
development of space, including launch 
vehicles that are launched horizontally 
and the reentry of reentry vehicles. As 
identified in Commercial Space Launch 
Activities (49 U.S.C., Subtitle IX, 
Chapter 701), the development of such 
vehicles and associated services by the 
commercial space transportation 
industry is in the national and economic 
interest of the U.S. The purpose of the 
proposed action as.described in the 
PEIS is to facilitate the issuance of 
licenses for horizontal vehicle launches, 
reentry of reentry vehicles, and the 
operation of facilities where such 
actions would occur. By facilitating the 
issuance of licenses, the FAA would 
assist the space launch industry in 
meeting the demand for services (e.g., 
demand for delivering satellites to orbit) 
and expanding into new markets (e.g., 
space tourism). The need for the action 
proposed by the FAA is to promote the 
growth of the U.S. commercial space 
transportation industry while protecting 
public health and safety, the safety of 
property, and ensuring that the launch 
services provided by private U.S. 
enterprises are consistent with national 
security and foreign policy interests of 
the U.S. 


The FAA prepared the PEIS to 
evaluate the potential environmental 
impacts of licensing horizontal 
launches, reentries, and the operation of 
facilities associated with those 
activities. A PEIS is appropriate for 
projects that are broad in scope and are 
widely dispersed geographically. It 
creates a framework that supports 
subsequent analysis of specific activities 
at specific locations, which can be 
tiered from the PEIS. The PEIS for. 
Horizontal Launch and Reentry of 
Reentry Vehicles is intended to serve as 
a tiering document for subsequent site- 
specific NEPA analyses. It includes a 
guide that identifies how a specific 
resource area should be analyzed and 
includes thresholds for considering the 
significance of environmental impacts 
to specific resource areas. 


The PEIS considers the programmatic 
environmental impacts of the proposed 
action and its alternatives, including the 
no action alternative. The activities 
considered in the PEIS could occur at 
any location that falls under the 
licensing authority of the FAA or 
Federal launch and reentry facilities. 
The PEIS is intended to update and 
replace the 1992 Final PEIS for 
Commercial Reentry Vehicles and to 
complement the 2001 PEIS for Licensing 
Launches. 


The information in the PEIS is not 
intended to address all site-specific 
launch and reentry issues, such as 
localized effects. Any additional site- 
specific environmental documentation 
will be developed as needed prior to 
FAA approval of proposed licensing 
activities. 

Public Involvement 


The Notice of Intent to prepare the 
PEIS for Horizontal Launch and the 
Reentry of Reentry Vehicles was 
published in the Federal Register (68 
FR 50210) on August 20, 2003. On 
October 16, 2003, the FAA published a 
notice of extension in the Federal 
Register (68 FR 59676), which extended 
the scoping period from September 26, 
2003 to October 31, 2003. The Notice of 
Availability for the Draft PEIS was 
published by the Environmental 
Protection Agency (EPA) in the Federal 
Register (70 FR 43867) on July 29, 2005. 
All public comments received during 
the 45-day public comment period were 
considered in developing the Final 
PEIS. EPA published the Notice of 
Availability for the Final PEIS in the 
Federal Register (70 FR 76282) on 
December 23, 2005. 


Proposed Agency Action and 
Alternatives Considered 

The preferred alternative for the PEIS 
is the proposed action. Under the . 
proposed action, the FAA would license 
horizontal vehicle launches, reentries of 
reentry vehicles, and the operation of 
facilities that would support these 
operations. The activities associated 
with horizontal vehicle launches and 
reentry of reentry vehicles with 
powered and unpowered landings, are 
presented separately in the PEIS, and - 
the impact analysis in the PEIS 
discusses the potential impacts 
considering the activities both as 
individual events and as part of a single 
mission. Some horizontal launch 
vehicles would be launched into 
suborbital trajectories and would not 
reach orbit. Rather the vehicles would 
reach apogee (i.e., the highest point in 
the vehicle’s flight) and would return to 
land at a designated location. The return 
and subsequent landing of these 
vehicles would not require reentry 
licenses. 

In contrast, some horizontal launch 
vehicles would be launched into orbital - 
trajectories and would reach Earth orbit. 
After reentry, these vehicles would land 


_ at designated locations. Others would be 


transported into orbit via vertical launch 
vehicles, as considered previously in 


_the FAA’s 2001 PEIS for Licensing 


Launches. Reentry of these vehicles 
would require reentry licenses. 

The FAA estimated that there would 
be 1,279 U.S. commercial horizontal 
vehicle launches between 2005 and 
2015. Of these, 97 percent (1,242) are 
expected to use suborbital trajectories. 
The remaining three percent (37) of U.S. 
commercial horizontal launches are 
expected to reach orbit. Note that the 
horizontal launches considered in the 
analysis include launches of both 
reusable and expendable vehicles; 
however, very few expendable launches 
were included in the analysis. In 
addition, 14 U.S. commercial vertical 
launches of reentry vehicles are 
expected to reach orbit; therefore, there 
would be a total of 51 U.S. commercial 
reentries of reentry vehicles from 2005 
through 2015. These estimates, along 
with the pre- and post-flight activities 
associated with launch and reentry, 
provide the basis for,the description of 
the proposed action and the analysis df 
environmental impacts. 

The PEIS considered three horizontal 
launch vehicle concepts, including 
existing and conceptual designs. These 
launch vehicles would typically range 
from 9 to 21 meters (30 to 70 feet) in 
length and weigh 1,300 to 4,500 
kilograms (2,866 to 9,921 pounds) 
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unfueled. The launch vehicle concepts 
would use the following design 
configurations to meet operational goals. 

e Concept 1 vehicles—These vehicles 
use jet-powered takeoff with subsequent 
rocket engine ignition when the vehicles 
reach a pre-determined altitude and 
powered horizontal landings. 

e Concept 2 vehicles—These vehicles 
use rocket powered takeoff and flight 
and non-powered horizontal landings. 

e Concept 3 vehicles—These vehicles 
~ are carried aloft via assist aircraft with 
subsequent rocket engine ignition and 
non-powered horizontal landings. 

The PEIS also considered reentry 
vehicles with both unpowered and 
powered landings. These vehicles 
would range from 9 to 46 meters (30 to 
150 feet) in length and weigh 1,300 to 
10,000 kilometers (2,866 to 22,046 
pounds) unfueled. 

The following four alternatives were 
considered in the PEIS in addition to 
the preferred alternative: 

Alternative 1: Alternative 1 
considered licensing only launches of 
orbital launch vehicles for which 
reentry with unpowered landing is 
planned. For the purpose of this 
alternative, the FAA assumed that all 
licensed reentries would have 
unpowered landings (51 reentries from 
2005 to 2015). The remaining activities 
would be the same as presented in the 
_ proposed action. 

Alternative 2: Alternative 2 
considered licensing only launches of 
orbital launch vehicles for which 
reentry with powered landing is 
planned. For the purpose of this 
alternative, the FAA assumed that all 
licensed reentries would have powered 
landings (51 reentries from 2005 to 
2015). The remaining activities would 
be the same as presented in the 
proposed action. 

Alternative 3: Under alternative 3, the 
FAA would license horizontal launches 
which do not produce rocket emissions 
below 914 meters (3,000 feet), for a total 
of 713 launches from 2005 to 2015. For 
this alternative, FAA considered 25 jet- 
powered landings and 26 rocket- 
powered landings. Under this 
alternative, all Concept 2 vehicles 
presented in the proposed action would 
not be licensed, and the remaining 
activities would be the same as 
presented in the proposed action. 

No Action Alternative: Under the no 
action alternative, the FAA would not 
issue licenses for the horizontal launch 
of launch vehicles, reentry of reentry 
vehicles, or the operation of launch 
facilities for such activities; therefore, 
all U.S. licensed launches would be 
vertical launches as described in the 


FAA’s 2001 PEIS for Licensing 
Launches. 


Environmental Impacts of the Proposed 


Action and Alternatives 


The activities associated with 
horizontal vehicle launches and 
reentries of reentry vehicles were 
presented separately in the PEIS. The 
environmental impacts analysis was 
based on the following activities 
associated with the horizontal launch of 
an launch vehicle: 

e Preparation o launch vehicle, 

e Pre-flight ground operations, 

e Horizontal takeoff, flight, and/or 
launch, and 

¢ Deployment of payload (if 
applicable) and/or attainment of 
intended altitude. 

The PEIS also assessed the impacts of 
the following activities associated with 
the reentry of a reentry vehicle: 

e Establishment of a reentry trajectory 
from Earth orbit or outer space, 

e Reentry into the Earth’s 
atmosphere, 

e Powered or unpowered landing, 
and 

° Recovery of the reentry vehicle 
from the surface of the Earth. 

The baseline conditions of each of the 
13 environmental resource areas, as well 
as the regulatory setting and standards, 
were defined and described to provide 
the basis for the evaluation and 
comparison of impacts. The FAA used 
various environmental criteria to 
determine the overall environmental 
impact of the proposed action and 
alternatives. Although the significance 
of most environmental consequences 
will need to be determined in site- 
specific NEPA analyses that tier from 
the PEIS, three resource areas may be 
affected on a programmatic level, these 
include: Atmosphere, orbital debris, and 
socioeconomics. The PEIS analyzes . 
impacts on the atmosphere including 
ambient air quality, acid rain, ozone 
depletion, and global warming. Impacts 
related to orbital debris include de- 
orbiting material as well as collisions in 
space with other man-made objects. 
Impacts associated with socioeconomics 
include the effects on the commercial 
launch industry and the national 
economy with respect to the global 
market; however, local socioeconomic 
impacts associated with developing a 
launch or reentry facility would be 
addressed in a site-specific NEPA 
analysis. 

The FAA also considered siceabie 
Executive Orders, regulations, and laws 
in its determination of the overall 
environmental impact of the proposed 
action and alternatives. Executive Order 


12898 requires Federal agencies to 
identify and address disproportionately 
high and adverse human health or 
environmental effects of Federal 
programs, policies, and activities on 
minority and low-income populations. 
Activities under the proposed action or 
alternatives that would result in adverse 
environmental effects would be 
reviewed for their effects on minority 
communities and low-income 
populations in a site-specific NEPA 
document that would tier from the PEIS. 
Consultations and permits are required 
from the appropriate regulatory agencies 
under the Endangered Species Act, 
section 7; National Historic Preservation 
Act, section 106; Farmland Protection 
Policy Act; Department of 
Transportation (DOT) Act, section 4(f); 
Clean Water Act; and various sections 
under 14 CFR. Environmental impacts 
identified as a result of the consultation 
and permitting processes would be 
evaluated in a site-specific NEPA 
analysis that tiers from the PEIS. 

According to the impacts analysis 
contained in Chapter 4 of the PEIS, 
negligible impacts are expected for all 
resource areas except socioeconomics. 
By adhering to the FAA licensing and 
review process, impacts.on airspace and 
public health and safety would not be 
significant. Because this is a 
programmatic review, site-specific 
NEPA analysis would be required to 
evaluate the impacts on or associated 
with noise, vegetation, wildlife, 
threatened or endangered species, local 
socioeconomics, environmental justice, 
and hazardous waste. The FAA found 
that the impacts on the atmosphere, 
orbital debris, geology and soils, fresh 
water or marine systems, wetlands, 
floodplains, ground water, aesthetics 
and visual resources, section 4(f) 
resources, land use, or cultural 
resources would not be significant; 
however, these determinations may 
depend on site-specific characteristics 
as well. The licensing of a launch or 
reentry site involving new construction 
or modification of existing 


- infrastructure would require evaluation 


ina site-specific NEPA analysis. The 
socioeconomic impacts under each 
alternative are summarized in the 
following sections: 

Proposed Action/Preferred 
Alternative: Moderate impacts to | 


socioeconomics are anticipated from the 


proposed action. Licensing activities 
associated with the proposed action 
may result in an increase in the _ 
employment of skilled and professional 
workers, and therefore, would have an 
economically beneficial impact. Jobs 
associated with the commercial launch 
industry are generally technology-based 
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and require employees with specialized 
skills and higher levels of education. 
The creation of jobs in the commercial 
launch industry would have secondary 
economic effects on local communities 
due to the increased personal income 
and the associated tax base. 
Furthermore, the new or additional 
workers may increase the size of the 
surrounding community and may create 

-a need for more local services, which in 
turn creates additional jobs within that 
community. 

The licensing of a particular 
horizontal launch vehicle or reentry 
vehicle mission could result in a‘ 
temporary increase in the local work 
force at a particular launch or reentry 
facility, and would be considered a 
negligible impact on the local economy. 
The development of a new or 
modification of an existing launch or 
reentry site would result in temporary 
local employment during construction, 
and new permanent employment during 
operation. The relative impact on the 
local socioeconomic setting depends on 
the conditions (e.g., size of the local 
economy and capacity of the local 
services). Such impacts, and whether or 
not they would be considered a 
significant impact, would be analyzed 
in site-specific NEPA documents that 
would tier from the PEIS. 

Implementation of the proposed 
action would have a negligible impact 
on the national economy; however, it 
would have a beneficially significant 
impact on the commercial launch 
industry. The proposed action would 
allow US-based companies to remain 
competitive in the global aerospace 
industry and its expanding commercial 
space applications. 

Alternative 1: Moderate impacts to 
socioeconomics are anticipated for 
alternative 1 because this alternative 
would limit the development of 
commercial reentry vehicles to only 
those with unpowered landing. 
Licensing only a subset of the reentry 
vehicle activities outlined in the 
proposed action could reduce the 
magnitude of this impact and could 
limit the development and growth of the 
commercial launch industry. 

Alternative 2: Moderate impacts to 
socioeconomics are anticipated for 
alternative 2 because alternative 2 | 
would limit the development of” 
commercial reentry vehicles to those 
that use unpowered landing. Licensing 
only a subset of the reentry vehicle 
activities outlined in the proposed 
action could reduce the magnitude of 
this impact and ‘could limit the 
development and growth of the 
commercial launch industry. 


Alternative’3: Moderate impacts to 
socioeconomics are anticipated for 
alternative 3 because alternative 3 
would limit the development of 
commercial launch vehicles to Concepts 
1 and 3. Licensing only a subset of the 
launch vehicle concepts outlined in the 
proposed action could reduce the 
magnitude of this impact and could 


limit the development and growth of the 


commercial launch industry. 


No Action Alternative: Moderate 
impacts to socioeconomics are 
anticipated for the no action alternative. 
Under the no action alternative, the 
FAA would not issue licenses for the 
horizontal launch of launch vehicles 
and reentry of reentry vehicles, or for 
the operation of facilities for such 
activities; therefore, all U.S. licensed 
launches would be vertical launches as 
described in the FAA’s 2001 PEIS for 


. Licensing Launches. + 


Not licensing the activities described 
under the proposed action may result in 
an impact on the socioeconomics of a 
local community where one of the major 
employers is the commercial horizontal 
launch industry. If the FAA did not 
issue licenses for horizontally launched 


_ launch vehicles, reentry of reentry 


vehicles, or for facilities that would 
support such activities, industries 
seeking to provide such services would 
not be able to function in the U.S. 
market and would be forced to find 
other products, services or avenues to 
maintain economic viability. Such 
impacts on a local community may 
result in substantial decreases in the 
local tax base, which could adversely 
affect the socioeconomic setting. These 
issues would need to be addressed in 
site-specific analyses that would tier 
from the PEIS. In addition, the U.S. 
horizontal commercial launch industry 
would not be able to expand and remain 
competitive in the global horizontal 
launch and reentry markets. Foreign 
markets would continue to grow their 
market share and develop technology, 
while the U.S. would lag behind in this 
market sector, both economically and 
technologically. 

No significant environmental impacts 
or cumulative impacts on resource areas 
addressed for any activity considered © 
were found in the programmatic impact 
analysis. There could be impacts 
associated with the specific licensing 
activities at specific locations; however, 
as stated in the PEIS they would be 
addressed in a subsequent review that 
would tier from the PEIS. As 
appropriate, mitigation measures would 
be developed to address any site- . 
specific significant impacts. 


Mitigation Measures 


In developing mitigation measures for 
the activities considered in the PEIS, the 
FAA reviewed its licensing procedures 
to identify operational controls or 
methods that could be implemented as 
mitigation measures. The FAA would 
continue to develop and implement 
environmental monitoring programs on 
a case-by-case basis, as appropriate. 
Specifically, the FAA would consider 
developing monitoring programs to 
ensure that licensees meet requirements — 
of various regulations including the 
Endangered Species Act, Marine 
Mammal Protection Act, and National 
Historic Preservation Act. These 
monitoring requirements may be listed 


__ as part of the terms and conditions of 


future licenses. 

In addition to the development of 
monitoring programs, the FAA would 
continue to prepare a variety of reports 
that would serve to maintain 
accountability of both commercial and 
noncommercial launch activities, track 
successful and failed launches, maintain 
current safety standards, and remain’ 
abreast of future launch activities and 
concepts. The FAA would also continue 
to make this information available for 
the public via its Internet site (http:// 
ast.faa.gov/rep_study/). As the 
commercial space industry grows and 
expands into new areas or surpasses the 
level of activity or technologies 
analyzed in current NEPA documents 
prepared by the FAA, this process 
would allow the FAA to proactively 
identify new concepts or increased. 
levels of activities that would require 
review in accordance with NEPA. 


Environmentally Preferred Alternative 


The environmentally preferred 
alternative is the no action alternative. 
However, except for alternative 2, 
implementation of the proposed action 
would result in only slightly greater 
environmental impacts than the overall 
impacts associated with the alternatives 
and no action alternative. Under 
alternative 2, it was assumed that all 
reentries would have powered landings; 
therefore, the environmental impacts of 
implementing alternative 2 would be 
slightly greater than those associated 
with the proposed action. However, all 
impacts associated with the proposed 
action and alternatives were found to be 
negligible. In terms of socioeconomics, 
the proposed action would result in the 
greatest beneficial impact, as it would 
not restrict the innovation and 
development of the U.S. commercial 
space industry through restrictive 
licensing. Implementing the proposed 
action would not limit or restrict the 


q 
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growth of the U.S. space industry, while 


implementing one of the alternatives 
could limit U.S. commercial launch and 
reentry vehicle development and 
growth, and implementing the no action 
alternative could severely limit and 
restrict the growth of the U.S. 
commercial space launch industry, 


Decision and Order 


I have considered potential 
environmental impacts as defined in the 
PEIS, applicable regulatory 
requirements, public comments, and 
FAA’s responsibilities under 49 U.S.C., 
Subtitle IX, Chapter 701, Commercial 
Space Launch Activities to promote, 
encourage, and facilitate the growth of 
the U.S. commercial space 
transportation industry in arriving at my 
decision. 


Alternatives 1, 2, 3, and the no action 
alternative would result in restrictive 
licensing that would impede the FAA’s 
ability to assist the commercial space 
transportation industry in meeting 
projected demand for services and 
expansion into new markets. The 
preferred alternative would allow the 
greatest development and growth of the 
U.S. commercial space launch industry. 
In addition, although implementation of 
the preferred alternative would result in 
slightly greater environmental impacts 
than the overall impacts associated with 
the alternatives and no action 
alternative, the impacts are still 
expected to be less than significant. For 
the reasons summarized earlier in this 
Record of Decision and supported by — 
detailed discussion in the PEIS, the 
FAA has selected the preferred 
alternative. 


I have carefully considered the FAA’s 
goals and objectives in relation to the 
programmatic licensing actions 
discussed in the PEIS, including the 
purpose and need to be served, the 
alternative means of achieving them, the 
environmental impacts of these 
alternatives at a broad, programmatic 
level, and the mitigation measures 
available to preserve and enhance the 
environment as needed on a site- 
specific basis. I have determined that all 
practicable means to avoid or minimize 
environmental harm from the 
alternatives selected have been adopted. 
Based upon the record of this proposed 
Federal action, and under the authority 
delegated to me by the Administrator of 
the FAA, I find that the action in this 
~ Record of Decision is reasonably 
supported. 


Dated: May 8, 2006. 
Patricia G. Smith, 


Associate Administrator for Commercial 
Space Transportation. 


[FR Doc. 06-4475 Filed 5—11—06; 8:45 am] ~ 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Notice of intent To Rule on Application 
05-05—C-—00-MCI To Impose a 
Passenger Facility Charge (PFC) at 
Kansas City International Airport (MCI) 
for use at MCI and Charlies B. Wheeler 
Downtown Airport (MKC), Kansas City, 
MO 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of Intent to Rule on 
Application. 


SUMMARY: The FAA proposed to rule 
and invites public comment on the 
application to impose a PFC at MCI for 
use at MCI and MKC under the 
provisions of the 49 U.S.C. 40117 and 
part 158 of the Federal Aviation 
Regulations (14 CFR part 158). 

DATES: Comments must be received on 
or before date which is 30 days after 
date of publication in the Federal 
Register. 


ADDRESSES: Comments on this 
application may be mailed or delivered 
in triplicate to the FAA at the following 
address: 901 Locust, Kansas City, 
Missouri 64106. 

In addition, one copy of any 
comments submitted to the FAA must 
be mailed or delivered to Mr. Mark 


_ VanLoh, Director of Aviation of the 
Kansas City Aviation Department at the 


following address: 601 Brasilia Avenue, 
Kansas City, Missouri 64153. 

Air carriers and foreign air carriers 
may submit copies of written comments 
previously provided to the Kansas City 
Aviation Department under § 158.23 of 
part 158. 

FOR FURTHER INFORMATION CONTACT: 
Lorna K. Sandridge, PFC Program 
Manager, 901 Locust, Kansas City, 
Missouri 64106, (816) 329-2641. The 
application may be reviewed i in person 
at the same location. 

SUPPLEMENTARY INFORMATION: The FAA 
proposed to rule and invites public 
comments on the application to impose 
a PFC at Kansas City International 
Airport for use at Kansas City 
International Airport and Charles B. | 
Wheeler Downtown Airport under the 
provisions of the 49 U.S.C. 40117 and 
part 158 of the Federal Aviation 
Regulations (14 CFR part 158). 


On February 5, 2006, the FAA 
determined that projects within the 
application to impose and use the 
revenue from a PFC submitted by the 
Kansas City Aviation Department were 
not adequately justified. 


On March 16, 2006, the Kansas City 
Aviation Department submitted 
description, justification and significant 
contribution information changes to the 
majority of the projects to complete this 
application. The FAA will approve or 
disapprove the application, in whole or 
in part, no later than July 15, 2006. 


The following is a brief overview of 
the application. 


Proposed charge effective date: 
January 1, 2015. 


Proposed charge expiration date: 
February 1, 2017. 


Level of the proposed PFC: $4.50. 


Total estimated PFC revenue: 
$54,213,842. 

Brief description of proposed 
project(s): Two new aircraft rescue fire 
fighting (ARFF) vehicles, extend 
Taxiways B and D, rehabilitate 
Taxiways M and L, update airport 
master plan and part 150 study, New 
ARFF facility, inline baggage screening 
system, rehabilitate Taxiway D, airfield 
lighting rehabilitation, perimeter 
fencing replacement—MKC, terminal 
improvements—holdrooms, upgrade 
glycol collection system, airfield snow 
removal equipment building, new 
airfield sand & deicer storage building, 
triturator and garbage facility, fuel farm 
relocation—MKC. 


Class or classes of air carriers which 
the public agency has requested not to 
be required to collect PFCs: 
Nonscheduled/On-Demand Air Carriers 


filing FAA Form 1800-31. 


Any person may inspect the — 
application in person at the FAA office 
listed above under FOR FURTHER 
INFORMATION CONTACT: and at the FAA 
regional Airport office located at: 901 
Locust, Kansas City, Missouri 64106. 

In addition, any person may, upon 
request, inspect the application, notice 
and other documents germane to the 
application i in person at the Kansas City 
Aviation Department. 

Issued in Kansas City, Missouri on Mae 3, 
2006. 
George A. Hendon, 

- Manager, Airports Division, Central Region. 
[FR Doc. 06-4412 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-13-M 
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DEPARTMENT OF TRANSPORTATION 


Federal Motor Carrier Safety - 
Administration 


[Docket No. FMCSA-2006—24555] 
Establishment of the Uniform Carrier 
Registration Plan Board of Directors 


AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT. 
ACTION: Notice. 


SUMMARY: FMCSA announces 
establishment of a Board of Directors for 
the Unified Carrier Registration Plan 
mandated under the Safe, Accountable, 
Flexible, Efficient Transportation Equity 
Act: A Legacy for Users. The Board will 
be responsible for issuing rules and 
regulations to govern the Uniform 
Carrier Registration Agreement (UCR 
Agreement). The UCR Agreement is the 
replacement system for the Single State 
Registration System (SSRS) due to 
expire on January 1, 2007. The UCR 
Agreement will govern the collection 
and distribution of registration and 
financial responsibility information 
provided and fees paid by for-hire and 
private motor carriers, brokers, freight 
forwarders, and leasing companies. The 
Secretary of Transportation establishes 
the initial 15-member Board of Directors 

aby direct appointment due to the 
imminent sunsetting of SSRS and the. 
potential for significant loss of revenue 
to the 39 participating States if work is 
not completed prior to January 1, 2007. 
FMCSA plans to solicit in the Federal 
Register nominations for successor 
membership prior to expiration of terms 
of membership. 
DATES: Initial appointments to the Board 
of Directors are effective beginning on 
June 1, 2006. 

“ADDRESSES: You may submit comments, 

identified by DOT DMS Docket Number 

 FMCSA-2006-24555, by any of the 
following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e Agency Web Site: http:// 
dms.dot.gov. Follow the instructions for 
submitting comments on the DOT 
electronic docket site. 

e Fax: 1-202-493-2251. 

e Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL—401, Washington, DC 20590- 
0001. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal 
Holidays. 


Instructions: All submissions received 
must include the agency name and — 
docket number for this notice. All 
comments received will be posted 
without change to http://dms.dot.gov, 

‘including any personal information 
provided. For detailed instructions on 
submitting comments and additional 
information on the rulemaking process, 
see the “Public Participation” heading 
of the SUPPLEMENTARY INFORMATION 
section of this document. For a 
summary of DOT’s Privacy Act . 
Statement or information on how to 
obtain a complete copy of DOT’s 
Privacy Act Statement please see the 
“Privacy Act” héading. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
dms.dot.gov at any time or to Room PL— 
401 on the plaza level of the Nassif 
Building, 400 Seventh Street, SW., 
Washington, DC, between 9 am and 5 
pm, Monday through Friday, except 
Federal holidays. 

Privacy Act: Anyone is able to search 
the electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if | 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477—78) or you 
may visit http://dms.dot.gov. 

FOR FURTHER INFORMATION CONTACT: Mr. 
William Quade, (202) 366-2172, 
Director, Office of Safety Programs, 
Federal Motor Carrier Safety 
Administration, (MC-—ES), 400 Seventh 
Street, SW., Washington, DC 20590— 
0001. Office hours are from 8 a.m. to 5 
p.m., e.t., Monday through Friday 
except Federal holidays. : 
SUPPLEMENTARY INFORMATION: Public 
Participation: Section 4305 of 
SAFETEA-LU created a new 49 U.S.C. - 
14504a. Section 14504a(d)(9) exempts ~ 
the Unified Carrier Registration Plan, 
the Board and its committees from the 
Federal Advisory Committee Act. 
Nonetheless, the Board of Directors 
plans to periodically publish 
information concerning its proceedings 
and decisions in the public docket. 
FMCSA welcomes comments on the 
appointment of members to the Board 
and other issues related to the UCR 
Agreement. DMS is available 24 hours 
each day, 365 days each year. You can 
get electronic submission and retrieval — 
help and guidelines under.the “‘help” 
section of the DMS web site. If you want 
us to notify you of receiving your 


comments, please include a self- 


addressed, stamped envelope or 
postcard or print the acknowledgement 
page that appears after ons 
comments on-line. 


Background 


Section 4305 of SAFETEA-LU [Pub. » 
L. 109-59, 119 Stat. 1144, August 10, 
2005] created, under Title 49 U.S. Code, - 
a new section 14504a titled ‘Unified 
Carrier Registration System plan and 
agreement.’’ Under the UCR Agreement, 
‘motor carriers, motor private carriers, 
brokers, freight forwarders, and leasing 
companies provide registration and 
financial responsibility information and 
pay certain fees. The Unified Carrier 
Registration Plan Board of Directors 
must issue rules and regulations to. 
govern the UCR Agreement. Under the 
UCR Agreement, the USDOT Number 
will be the sole Federa! identification 
number for all motor carriers. The UCR 
Agreement will replace the current 
SSRS, which will expire on January 1, 
2007 in accordance with section 4305(a) 
of SAFETEA-LU. 
 SSRS is a State-administered 
registration program covering for-hire 
interstate motor carriers. SSRS ensures 
that all interstate for-hire motor carriers — 
maintain public liability insurance at 
the appropriate levels and are properly 
authorized under 49 U.S.C. 13902 to 
operate. A motor carrier must choose a 
single participating State in which to 
file its SSRS application. Usually a 
carrier is able to select the State in ; 
which it maintains its principal place of 
business. However, if that State is not a 
participating SSRS State, the carrier 
must select an SSRS-participant State in 
which it will operate the largest number 
of commercial motor vehicles in its fleet 
during the next registration year. 
Regardless of how the motor carrier - 
makes the selection, the selected State is 
known as the “base”’ State and collects 
fees on behalf of all the participating 
States in which-the motor carrier 
operates. A Canada- or Mexico- 
domiciled motor carrier also must select 
the State in the United States which it 
most frequently operates as its base - 
State for registration purposes. 
Currently, 39 States participate in 
SSRS, and they use this registration 
system to generate revenues to 
supplement State general fund accounts 
and to conduct safety-related services. 
Historically, the for-hire motor carrier 
industry has complained about the cost 
of this program. Under section 4305 of . 
SAFETEA-LU, Congress brokered a 
compromise that lowers the costs of for- 
hire motor carrier registration under 
SSRS while keeping the 39 participating 
States “‘whole” in terms of the amount 
of revenue they receive under SSRS. 
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Congress accomplished this by 
spreading SSRS user fees to include a 
broader population of registrants and 
entities currently not required to 
register. By including private motor 
carriers, brokers, freight forwarders, 
leasing companies, and exempt for-hire 
motor carriers in the UCR Agreement, 
Congress lowered the registration costs 
for for-hire motor carriers and ensured 
that the SSRS States do not lose 
essential funding for safety services. 
SAFETEA-LU tasked the Board of 
Directors with developing an 
appropriate registration fee structure as 
well as a distribution formula for fees - 
collected. 

Title 49 U.S.C. 14504a(a)(9) defines 
the Unified Carrier Registration Plan as 
the organization of State, Federal, and 
industry representatives responsible for 
developing, implementing, and 
administering the UCR Agreement. 
~ Section 14504a(d)(1)(B) directed the 
Secretary to establish a Unified Carrier 
Registration Plan Board of Directors 
made up of 15 members representing 
FMCSA, State government, and the 
motor carrier industry. The Board also 
must recommend initial annual fees to 
be assessed against carriers, leasing 
companies, brokers, and freight 
forwarders under the UCR Agreement. 
The Secretary must set the initial annual 
fees for the next agreement year and any 
subsequent adjustment of those fees 
within 90 days of receiving the Board’s 
recommendation and only after notice 

and opportunity for public comment. 

Section 14504a(d) stipulates that the 
Unified Carrier Registration Plan Board 
of Directors must consist of 
representatives from the following 
groups: 

U.S. Department of Transportation 
(the Department): One individual— 
either the FMCSA Deputy Administrator 
or such other Presidential appointee 
from the Department—must represent 
the Department. 

Federal Motor Carrier Safety 
Administration: One director must be 
selected from each of the FMCSA 
service areas (as defined by FMCSA on 
January 1, 2005) from among the chief 
administrative officers of the State — 
agencies responsible for administering 
the UCR Agreement. FMCSA has 
designated four Service Center areas 
throughout the Nation. The Eastern 
Service Center includes: Maine, New 
Hampshire, Vermont, Massachusetts, 
Rhode Island, Connecticut, 
Pennsylvania, New Jersey, New York, 
Maryland, Delaware, West Virginia, 
Virginia, Puerto Rico and the District of 
Columbia. The Southern Service Center 
includes: North Carolina, South 
Carolina, Tennessee, Arkansas, 


Oklahoma, Texas, Louisiana, 
Mississippi, Alabama, Georgia, Florida, 
and Kentucky. The Midwestern Service 
Center includes: Iowa, Illinois, Indiana, 
Kansas, Michigan; Missouri, Minnesota, 
Nebraska, Ohio, and Wisconsin: The 
Western Service Center includes: 
American Samoa, Alaska, Arizona, 
California, Colorado, Guam, Hawaii, 
Idaho, Montana, New Mexico, Nevada,» 


‘North Dakota, Northern Mariana 


Islands, Oregon, South Dakota, Utah, 
Washington, and Wyoming. 

State Agencies: The five directors 
selected to represent State agencies 
must be from among the professional 
staffs of State agencies responsible for 
overseeing the administration of the 
UCR Agreement and must be nominated 
by the National Conference of State 
Transportation Specialists (NCSTS), a 
non-profit organization founded in 1959 
and consisting of State agencies 
involved in transportation safety, 
insurance and consumer protection. 

Motor Carrier Industry: Five directors 
must represent the motor carrier 
industry. At least one of the five motor 
carrier industry representatives must be 
from ‘‘a national trade association 
representing the general motor carrier of 
property industry”’ and one of them 
must be from ‘‘a motor carrier that falls 
within the smallest fleet fee bracket.” _ 
The agency recognizes the American 
Trucking Associations, Inc. (ATA) as the 
national trade association representing 
the general motor carrier of property 
industry. ATA is a national affiliation of 
State trucking organizations 
representing the national, State and 
local interests of the 50 affiliated State 
trucking associations; and the interests 
of specialized areas of the trucking 
industry through conferences and - 
councils. The agency-has selected the 
Owner-Operator Independent Drivers 
Association (OOIDA) as the organization 
from which to appoint an individual to 
represent motor carriers comprising the 
smallest fleet fee bracket. OOIDA is a - 
national trade association representing 
the interests of small trucking 
companies and drivers. The Secretary 
has discretion to appoint the remaining 
three industry representatives. In order: 
to ensure participation on the Board by 
segments of the industry newly subject 
to the SSRS replacement system, the 
Secretary appoints three members as 
follows: (1) One member from the . 
Transportation Intermediaries 
Association (TIA), (2) one member from 
the National Private Truck Council 
(NPTC), and (3) one member from Wal- 
Mart Stores, Inc. (Wal-Mart). TIA 
represents transportation intermediaries 
such as brokers, freight forwarders, and 
shippers doing business in domestic 


and international commerce. NPTC is a 
national trade association representing 
private motor carrier fleets. With nearly | 
7,000 tractors, over 40,000 trailers, and 
annual sales over $285 billion, Wal-Mart 
is the saan largest private motor 
carrie 

14504a(d)(1)(C) requires the 
Secretary to appoint a Chairperson and 
Vice-Chairperson of the Board; these 
appointments will be made at a later 
date. 


Board of Directors 


Today’s action provides public notice 
of appointment of the Unified Carrier 
Registration Plan Board of Directors. In 
the event any of the positions become 
vacant prior to the term expiration, new 
appointments would be made in 
accordance with section 14504a(d)(1). 
Initial appointments are as listed below: 

U.S. Department of Transportation. 
The Deputy Administrator of FMCSA 


- will represent the Department. In the 


absence of a Deputy Administrator, the 
Secretary would appoint another such 
Presidential appointee from the . 
Department to represent the agency. 
Federal Motor Carrier Safety 


- Administration. Mr. Anthony D. 


Portanova, Deputy Commissioner, 
Connecticut Department of Motor 
Vehicles (CTDMV) is being appointed to 
represent the FMCSA Eastern Service 
Center. Mr. Portanova has overseen the 
Commercial Vehicle Safety Division and - 


- the Dealers and Repairers Division since 


July 1999. Prior to his appointment as 
Deputy Commissioner, Mr. Portanova 


’ owned and operated Portanova, Inc., an 


intrastate and interstate transportation 
and warehousing company for 34 years. 
He retired in 1998 and became Deputy 
Commissioner in July 1999. In addition - 
to responsibilities as Deputy 
Commissioner, Mr. Portanova serves as 
Project Sponsor to the Commercial 
Vehicle Information System Network 
Project, the Chairman of a 
Subcommittee under the Connecticut 
Transportation Strategy Board, and was 
formerly Director, Motor Transport 
Association of Connecticut. 

Ms. Angel O. Oliver, Supervisor, 
Credentialing Unit, Motor Carrier 
Division, Texas Department of 
Transportation (TXDOT) is being 
appointed to represent the FMCSA - 
Southern Service Center. The Motor 
Carrier Division is responsible for 
administering SSRS in Texas and 
providing credentials to intrastate and 
interstate for-hire motor carriers. Ms. 
Oliver has been with TXDOT for 18 


years. 
Ms. Ruth Sluzacek, Director of Motor 


Carrier Services, lowa Motor Vehicle | 
Division, lowa Department of 


| 
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Transportation, is being appointed to 
represent the FMCSA Midwestern 
Service Center. Ms. Sluzacek has been 
the Director of Motor Carrier Services 
since 1989, and her office is responsible 
for issuing size and weight permits and 
administering the International 
Registration Plan (IRP), the International 
Fuel Tax Agreement (IFTA) licensing 
and quarterly fuel tax processing, and 
SSRS. 

Mr. Frank Laqua, Administrator of 
Motor Carrier Services, North Dakota 
Department of Transportation is being 
appointed to represent the Western 
Service Center. Mr. Laqua has been with 
the North Dakota Department of 
Transportation for 19 years; serving 11 
of those years as Administrator of Motor 
Carrier Services. As Administrator, Mr. 
Laqua is responsible for IFTA licensing 
and administering both IRP and SSRS. 


He currently represents North Dakota as 


the IRP and IFTA Commissioner. 
State Agencies. NCSTS has 
‘nominated, and the Secretary has 
appointed, the following individuals to 
represent State agencies on the Board: 
21 1) Mr. Avelino A. Gutierrez, Staff 
Counsel, New Mexico Public Regulation 
Commission (NMPRC). Mr. Gutierrez 
’ has been with the NMPRC for over 15 
years, and his main area of expertise has 
been in the transportation field. He 
served as NCSTS president from June 
2003 to June 2004. 

(2) Ms. Barbara Hague, Special 
Projects Coordinator, Missouri 
Department of Transportation Motor 
Carrier Services (MODOT). Ms. Hague 
has 35 years of experience in State 
transportation regulation, supervising 
the operating authority application, 
licensing, insurance, and tariff 
requirements for intrastate and 
interstate carriers. She implemented a 
paperless office system for operating 
authority transactions with MODOT. 

(3) Mr. Dave Lazarides, Director of 
Processing and Information, Illinois 
Commerce Commission, Transportation 
Bureau; Program Manager, Commercial 
Vehicle Information Systems and 
Network for the State of Illinois. Mr. 
Lazarides played a major role inthe | 
design of the SSRS software which has 
been adopted by 25 other States. He also 
serves as a consultant to States 
regarding electronic commerce 
initiatives and acts as chairman of the 
Electronic Commerce Committee for 
NCSTS. 

(4) Mr. William Leonard, Director of 
the Freight Compliance and Safety 
Bureau, New York Department of 
Transportation (NYDOT). Mr. Leonard’s 
office is responsible for both the Motor - 
Carrier Safety Assistance Program and 
SSRS for the State of New York. NYDOT 


is also responsible for the issuance of 
operating authority to for-hire intrastate 
motor carriers in the State of New York. 
* (5) Mr. Terry Willert, Chief, 
Transportation Section, Colorado Public 
Utility Commission (COPUC). Mr. 
Willert currently serves as NCSTS 
Treasurer and its Strategic Planning 
Committee Chairman. He has been with 
the COPUC Transportation Section for 
22 years, serving as an investigator and 
now as Chief. COPUC is responsible for 
administering SSRS, permitting, and 
monitoring insurance-and safety of for- 
hire motor carriers in Colorado. 


Motor Carrier Industry ~ 


(1) ATA representative. Mr. Robert C. 
Pitcher, ATA Vice President, State Laws 
Division, is being appointed to represent 
the national trade association 
representing the general motor carrier of 
property industry. Mr. Pitcher has been 
involved in many aspects of motor 
carrier operations, regulation, 
registration, and taxation. He worked 
first at the Federation of Tax 
Administrators—an association of State 
revenue agencies—where he worked 


“with programs of tax training and 


research concentrating on fuel taxes. He 
has been with ATA’s State Laws, 
Division for 14 years. 

(2) OOIDA representative. Mr. Rick 
Craig, Owner Operator and Independent 
Driver Association, Treasurer and 
Director of Regulatory Affairs and the 
Executive Director of the OOIDA 
Foundation is being appointed to 
represent small motor carriers that fall 
within the smallest fleet fee bracket. Mr. 
Craig has more than 30 years experience 
in the trucking industry. 

(3) Other motor carrier industry 
representatives. Robert A. Voltmann, 
Transportation Intermediaries 
Association, President and Chief 
Executive Officer, is being appointed as 
the third motor carrier industry 
representative. Mr. Voltmann has been 
in his current position with TIA for nine 

ears. 

Richard P. Schweitzer, National 
Private Truck Council, General Counsel, 
is being appointed as the fourth motor 
carrier industry representative. Mr. 
Schweitzer has a private practice in 
Washington, DC. In his capacity as 
General Counsel to NPTC, he 
represented private motor carriers in 
discussions leading to enactment of The 
Unified Carrier Registration Act of 2005, 
Subtitle C of Title IV of SAFETEA-LU. 

Mr. Craig Sharkey, Wal-Mart, 
Associate General Counsel for the 
Logistics Division, is being appointed as 
the fifth motor carrier industry 
representative. Mr. Sharkey has served 
as Associate General Counsel since 


2002. The Logistics Division supports — 
the distribution, warehousing, 
transportation, import, global 
procurement, and aviation segments of 
Wal-Mart’s business. 


Board Member Term Limits 
Appointees to the initial Board of 


_ Directors identified in today’s notice 


will serve staggered term limits. Title 49 
U.S.C. 14504a(d)(1)(D) granted the 
Secretary discretion to assign five 
directors to 3-year terms, five directors 
to 2-year terms, and five directors to 1- 
year terms. All successor appointees, 
except the FMCSA Deputy 
Administrator, will serve a uniform 3- 
year term. The FMCSA Deputy 
Administrator, or other individual 
designated by the Secretary to represent 
the Department, will serve at the 
discretion of the Secretary. 


The initial term limits are designated 
as follows: 


Three-year term. Each of the five 
Directors representing the motor carrier 
industry will serve an initial term of 3 
years. FMCSA believes it is important to 
designate the maximum term limit for 
the motor carrier industry 
representatives because they are the 
group most affected by creation of the 
UCR Agreement and Plan. A 3-year term 
would ensure consistent representation 
on the Board by this group and provide 
adequate time to solicit successor 
nominations in the Federal Register 
prior to expiration of their term limits. 


Two-year term. Each of the four 
Directors representing the FMCSA 
Service Center areas will serve an initial 
term of 2 years. A 2-year term will 
ensure adequate time to solicit 
successor nominations in the Federal 
Register prior to expiration of their term — 
limits. 

One-year term. Each of the five 
Directors representing State agencies 
will serve an initial term of 1 year. A 1- 
year term limit will allow NCSTS 
greater flexibility in determining who 
represents them, especially for the 
initial Board. 


Issued on May 5, 2006. 
Warren E. Hoemann, 
Acting Administrator. 
[FR Doc. E6—7236 Filed 5-11-06; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 


Federal Motor Carrier Safety 
Administration 


[FMCSA Docket No. FMCSA-2005-22938] 


Commercial Driver’s License 
Standards; Volvo Trucks North 
America, Inc.’s Exemption Application 


AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT. 
ACTION: Notice of final disposition; 
granting of application for exemption. 


SUMMARY: FMCSA announces its 
decision to grant Volvo Trucks North 
America, Inc’s. (Volvo), application for 
an exemption from the Agency’s 
requirement for drivers of commercial 
motor vehicles (CMVs) to hold a 
commercial driver’s license (CDL). 
Volvo requested an exemption for 11 
Swedish engineers and technicians who 
will test drive CMVs in the United 
States (U.S.) for Volvo. All of the 
individuals hold a valid Swedish CDL 
and have been trained to drive CMVs in 
Sweden. The individuals normally work 
at Volvo in Sweden where their duties 
involve developing, designing, and 
testing engines for CMVs that will be 
manufactured, assembled, sold, or 
primarily used in the U.S. FMCSA 
believes the terms and conditions of the 
exemption will ensure that the level of 
safety for the drivers is equivalent to or 
greater than the level of safety that 
would be achieved by complying with 
the Federal regulations. The exemption 
will preempt inconsistent State 
requirements applicable to interstate 
commerce. 


DATES: The exemption is effective May 
12, 2006. The exemption expires May 
12, 2008. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Jeffrey J. Van Ness, (202) 366-8802, 
Office of Bus and Truck Standards and 
Operations (MC-PSV), Federal Motor 
Carrier Safety Administration, DOT, 400 
Seventh Street, SW., Washington, DC 
20590. Office hours are from 7:45 a.m. 
to 4:15 p.m., e.t., Monday through 
Friday, except Federal holidays. 
SUPPLEMENTARY INFORMATION: 


Background 
Sections 31136 and 31315 of Title 49, 
United States Code (U.S.C.) authorize 
FMCSA to grant exemptions from the 
Federal Motor Carrier Safety 
Regulations (FMCSRs). An exemption 
provides relief from one or more 
FMCSRs to a person or class of persons 
subject to the regulations. An exemption 
lasts for up to 2 years, and may be 
renewed. When evaluating applications, 


these sections also require the Agency to 
consider whether the terms and 
conditions for the exemptions would . 
achieve a level of safety that is 
equivalent to, or greater than, the level 
of safety that would be obtained by 
complying with the regulations. 

The Agency must publish a notice in 
the Federal Register for each exemption 
requested, explaining that the request 
has been filed, providing the public 
with an opportunity to inspect the 
safety analysis and any other relevant 
information known to the agency; and 
provide an opportunity for public 
comment on the exemption. (See 49 
U.S.C. 31315(b)(4) and 49 CFR part 
381.315). The notice must state: (1) Who 
will receive the exemption, (2) what 
regulation is covered by the exemption, 
(3) how long the exemption is in effect, 
and (4) all terms and conditions of the 
exemption. complying with the 
regulation. 


Volvo Application for an Exemption 


Volvo applied for an exemption from 
the commercial driver’s licensing rules, 
specifically 49 CFR 383.23, which 
provides licensing requirements for ‘ 
drivers operating CMVs in interstate and 
intrastate commerce. Volvo requested 
the exemption because the drivers they 
employ are citizens and residents of 
Sweden and may not apply for a CDL 
from a State in the United States. A 
copy of,the application is in the docket 
identified at the beginning of this 
notice. 

The exemption would allow the 
following drivers to operate tractor 
trailer combination vehicles in interstate 
and intrastate commerce as part ofa 
team of drivers to develop, design 
and/or test engines for CMVs that will 
be manufactured, assembled, sold or 
primarily used in the United States: 
Christer Milding, Jonas Gustafsson, 
Sten-Ake Sandberg, Daniel Kanebratt, 
Urban Walter, Dennis Mattsson, Fredrik 
Wattwill, Jonas Nilsson, Bjorn Nyman, 
Lars Johansson and David Aas. 

These drivers are a team of designers, 


‘currently employed by Volvo in 


Sweden, who want to drive CMVs in the 
U.S. to test and evaluate prototype and 
production CMVs in order to design safe 
and well-tested vehicles for-use on U.S. 
highways. They are fully qualified CMV 
operators with valid Swedish CDLs. The 
company ensures that driver 
qualifications are maintained and all 
current Swedish laws are followed. Due 
to strict licencing and testing 
regulations in Sweden for drivers who 
seek CDLs, and the extensive CMV 
training and experience of these II 
drivers, Volvo believes that the 
exemption is likely to achieve a level of 


safety equivalent to the level of safety 
that would be obtained absent the 
exemption. 


Method To Ensure an Equivalent or 
Greater Level of Safety 


Drivers applying to obtain a Swedish 
CDL must take both a knowledge test 
and skills test before a license to operate 
CMVs is issued. This process is 
considered comparable to, or as 
effective as, the requirements of Part 383 
and adequately assesses the driver’s 
ability to operate CMVs in the U.S. 

Once a driver is granted a Swedish 
CDL, he/she is allowed to drive any 
CMV currently allowed on Swedish 
roads. There are no limits to types or 
weights of vehicles that may be operated 
by the drivers. 


Discussion of Comments 


On February 9, 2006, FMCSA 
published a notice that Volvo had 
applied for an exemption on behalf of 
the above-referenced 11 drivers, and . 
requested comments from the public (71 
FR 6822). The comment period closed 
on March 13, 2006. FMCSA received 
five comments, two opposing and three 
supporting the exemption. Barb Sachau 
opposed granting the exemption, stating 
that she believes there are U.S. drivers 
that can be employed by Volvo to test 
the vehicles under extreme conditions. 
She believes U.S. drivers are more 
familiar with local weather conditions, 
and that this familiarity would be an 
advantage for the testing. She also noted 
that U.S. drivers need the work. 

Eddie Roman opposed the exemption, 
arguing that allowing it would set © 
precedents for other organizations to 
request similar exemptions, and that it 
would be impossible to cite the Swedish 
drivers for any violations while they are 
operating on U.S. highways. 

Jeremiah Keller supported granting 
the exemption as long as the Swedish 
CDL requirements are equivalent to or 
stricter than U.S. requirements. Bryan 
Montgomery also supported granting the 
exemption because it would allow these 
engineers and technicians to create the 
safest commercial vehicles. He stated 
that the requirements to obtain a 
Swedish CDL are equivalent to or 
greater than the requirements to obtain 
a U.S. CDL, and added that innovation 
in commercial vehicle safety may be 
shared globally. 

Stephen Hadley favored the 
exemption, since the expertise and 


experience of these individuals would 


benefit commercial vehicle safety. He 
added that the exemptions are for short- 
term test driving positions, and thus 
would not adversely affect the 
employment of U.S. commercial drivers. 
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FMCSA Response to the Comments 


Although two commenters opposed 
granting the exemptions, FMCSA 
believes that granting them would 
achieve a level of safety equivalent to, 
or greater than, the level of safety that 
would be achieved by complying with 
the FMCSRs. 

_FMCSA has concluded that the 
‘drivers for Volvo have the knowledge 
and skills necessary to safely operate 
CMVs in the U.S. FMCSA determined 
that the Swedish CDLs are comparable 
to the CDLs issued by the various State 
licensing agencies, CMV drivers in both 
Sweden and the U.S. are given 
knowledge and skills tests before a CDL 
is issued. There is no data to suggest 
that familiarity with weather conditions 
within the U.S. provides a driver with 
an improved degree of safety of 
operation of a CMV. Swedish winter 
weather is at least as bad as anything in 
this country. These drivers have 
demonstrated that they can safely 
operate a CMV under a variety of 
weather conditions. There is no readily 
apparent reason to believe they would 
be less safe operating a CMV under 
weather conditions found in the U.S. 

FMCSA does not believe granting the 
exemption will reduce the available 
employment for U.S. drivers. Volvo is 
requesting this exemption for engineers 
and technicians who are involved in 
developing, designing, and testing 
engines for CMVs that will be 
manufactured, assembled, sold, or 
primarily used in the U.S. 
Consequently, these individuals possess 
a knowledge of the vehicles that is not 
available to U.S. drivers. They are also 
able to communicate that knowledge 
among themselves, and with other 
Swedish officials of Volvo in a language 
not familiar to American drivers. These 
drivers would not transport passengers 
or freight, nor are they paid on a per- 
mile basis. Both their incentives and 
their opportunities to violate the Federal 
Motor Carrier Safety Regulations are 
minimal. 

Drivers covered by this exemption 
continue to be subject to U.S. safety 
regulations and penalties for violating 
such regulations. As part of the terms 
and conditions of this exemption, the | 
drivers must: (1) Comply with 


controlled substances and alcohol ~ 


testing regulations under 49 CFR 382, 
(2) meet the same driver qualification 
and disqualification rules under 49 CFR 
383 and 391 that apply to other CMV 
drivers in the U.S., and (3) maintain a 
copy of the exemption on the vehicle at 
all times. Volvo must notify FMCSA in 
writing (4) of any accident, as defined 
in 49 CFR 390.5, involving a driver 


covered by this exemption, and (5) if 
any driver is convicted of 
disqualification offenses in 49 CFR 
383.51 or 391.15. Violations observed by 
State or local officials may be reported 
directly to FMCSA. If the violations 
suggest that the terms and conditions of 
the exemption have not been satisfied 
FMCSA will immediately revoke the 
exemption as required by 49 U.S.C. 


31315(b)(2). Additionally, FMCSA may | 


revoke the exemption if the Volvo’s 
drivers fail to comply with the terms 
and conditions of the exemption, or if 
the exemptions have resulted in a lower 


_ level of safety than was maintained by 


Volvo’s test operations before it was 
granted. 


Basis for FMCSAs Determination 


FMCSA believes granting the 
exemption will likely achieve a level of 
safety that is equivalent to, or greater 
than, the level of safety that would be 
obtained in the absence of the 
exemption because the drivers hold 
valid Swedish CDLs issued after passing 
knowledge and skills tests comparable 
to those required of U.S. CDL holders. 
Volvo’s drivers are required to meet all 
applicable FMCSRs, except for having a 
State-issued CDL. Drivers who meet the 
above license testing and driver 
qualification standards have the 
experience necessary to operate these 
vehicles. 


Terms and Conditions for the 
Exemption 

After considering the comments to the 
docket, and based upon its evaluation of 
the application for an exemption, 
FMCSA grants 11 drivers for Volvo an 
exemption from the Federal commercial 
driver’s license requirement in 49 CFR 
383.23: Christer Milding, Jonas 
Gustafsson, Sten-Ake Sandberg, Daniel 
Kanebratt, Urban Walter, Dennis 
Mattsson, Fredrik Wattwill, Jonas 
Nilsson, Bjorn Nyman, Lars Johansson 
and David Aas. They may test drive 
CMVs within the U.S., subject to the 
following terms and conditions: (1) That 
these drivers comply with the 
controlled substances and alcohol 
testing regulations under 49 CFR 382, 
(2) that these drivers meet the same 
driver qualification and disqualification 
rules under 49 CFR 383 and 391 that 
apply to other CMV drivers in the U.S., 
(3) that these drivers keep a copy of the 
exemption on the vehicle at all times, 
(4) that Volvo notify FMCSA in writing 
of any accident, as defined in 49 CFR | 
390.5, involving a driver covered by this 
exemption and, (5) that Volvo notify 
FMCSA in writing if any driver is 
convicted of any disqualification 
offenses in 49 CFR 383.51 or 391.15. 


In accordance with 49 U.S.C. 31136 
and 31315(b)(1) the exemption will be 
valid for 2 years unless revoked earlier 
by FMCSA. The exemption will be 
revoked if: (1) The drivers for Volvo fail 
to comply with the terms and 
conditions of the exemption; (2) the 
exemption has resulted in a lower level 
of safety than was maintained before it 
was granted; or (3) continuation of the 
exemption would not be consistent with 
the goals and objectives of 49 U.S.C. 
31136 and 31315. 


Issued on May 8, 2006. 
Warren E. Hoemann, 
Acting Administrator. 
[FR Doc. E6—7300 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-EX-P 


DEPARTMENT OF TRANSPORTATION 


Federal Railroad Administration 
[Docket No. FRA-2000-7257] 


[Notice No. 36]; Railroad Safety 
Advisory Committee (RSAC); Working 
Group Activity Update 


AGENCY: Federal Railroad 
Administration (FRA), Department of 
Transportation (DOT). 

ACTION: Announcement of Railroad 
Safety Advisory Committee (RSAC) 
Working Group Activities. 


SUMMARY: The FRA is updating its 
announcement of RSAC’s Working 
Group activities to reflect its current 
status. 


.FOR FURTHER INFORMATION CONTACT: 
Patricia Butera or Lydia Leeds, RSAC 
Coordinator, FRA, 1120 Vermont 
Avenue, NW., Mailstop 25, Washington, 
DC 20590, (202) 493-6212/6213 or 
Grady Cothen, Deputy Associate 
Administrator for Safety, FRA, 1120 


_ Vermont Avenue, NW., Mailstop 25, 


Washington, DC 20590, (202) 493-6302. 
SUPPLEMENTARY INFORMATION: This 
notice serves to update FRA’s last 
announcement of working group 
activities and status reports of December 
6, 2005, (70 FR 73513). The 28th full 
Committee meeting was held February 
22, 2006. 

Since its first meeting in April of 
1996, the RSAC has accepted twenty- 
two tasks. Status for each of the tasks is 
provided below: 


Open Tasks 


Task 96-4—Reviewing the 
appropriateness of the agency’s current 
policy regarding the applicability of 
existing and proposed regulations to 
tourist, exctrsion, scenic, and historic 
railroads. This Task was accepted on 
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April 2, 1996, and a Working Group was 
established. The Working Group 
monitored the steam locomotive 
regulation task. Planned future activities 
involve the review of other regulations 
for possible adaptation to the safety _ 
needs of tourist and historic railroads. 

- Contact: Grady Cothen, (202) 493-6302. 

Task 97-1—Developing 
crashworthiness specifications to 
promote the integrity of the locomotive 
cab in accidents resulting from 
collisions. This Task was accepted on 
June 24, 1997. On April 14, 2004, the 
RSAC reached consensus on the Notice 
of Proposed Rulemaking (NPRM). The 
NPRM is a new standard to increase the 
crashworthiness of conventional wide- 
and narrow-nose locomotives and 
codifies requirements for monocoque 
. locomotives. On November 2, 2004, 
FRA published an NPRM in the Federal 
Register (69 FR 63990) proposing to 
establish comprehensive, minimum 
standards for locomotive 
crashworthiness. In that NPRM, FRA 
established a January 3, 2005, deadline 
for submission of written comments. 
FRA received a request to extend the 
comment period to give interested 
parties additional time to review, 
analyze, and submit comments on the 
NPRM. After considering the request, 
FRA extended the comment period until 
February 3, 2005. The Working Group 
met to review the public comments on 
June 27-28, 2005, and reached 
consensus on July 1, 2005. The Working 
Group’s recommendations were adopted 
by the full Committee, by mail ballot, on 
August 5, 2005. The final rule was 
cleared by OMB; FRA is arranging 
publication. Contact: Charles Bielitz, 
(202) 493-6314 or John Punwani (202) 
493-6369. 

Task 97-2—Evaluating the extent to 
which environmental, sanitary, and 
other working conditions in locomotive 
cabs affect the crew’s health and the safe 
operation of locomotives, proposing 
standards where appropriate. This Task 
was accepted June 24, 1997. 


(Sanitation) (Completed) 


(Noise exposure) On June 27, 2003, 
the full RSAC gave consensus by ballot 
on the NPRM. The NPRM was 
published.in the Federal Register on 
June 23, 2004. The comment period 
ended September 21, 2004. Task Force 
and Working Group meetings were held 
March 1, and March 2 and 3, 2005, 
respectively, to review the public 
comments and recommend a final rule. 
The Working Group reached agreement 
on all issues, and its report was 
presented to the full Committee on May 
18, 2005. The final rule is in review and 
clearance. 


. (Cab Temperature) (Completed) 


Note: Additional related topics such as 
vibration may be considered by the Working 
Group in the future. 


Contact: Jeffrey Horn, (202) 493-6283. 

Task 03-01—Passenger Safety. This 
Task was accepted on May 20, 2003, 
and a Working Group was established. 
Prior to embarking on substantive _ 
discussions of a specific task, the 
Working Group set forth in writing a - 
specific description of the task. The . 
Working Group will report any planned 
activity to the full Committee at each 
scheduled full RSAC meeting, including 
milestones for completion of projects 
and progress toward completion. At the 
first meeting held September 9-10, 
2003, a consolidated list of issues was 
completed. At the second meeting held 
November 6-7, 2003, five task groups 
were established: Crashworthiness/ 
glazing; emergency preparedness; 
mechanical-general issues; mechanical- 
safety appliances; and track/vehicle 
interaction. The task groups met and 
reported on activities for Working 
Group consideration at the third 
meeting held May 11-12, 2004, and a 
fourth meeting was held October 26-27, 


.2004. Initial recommendations on 


mechanical issues (revisions to 49 CFR 
Part 238) were approved by the full 
Committee on January 26, 2005. At the 
Working Group meeting of March 9-10, 
2005, the Working Group received.and 
approved the consensus report of the 
Emergency Preparedness Task Force 
related to emergency egress and rescue 
access. These recommendations were 
presented to and approved by the full 
Committee on May 18, 2005. An NPRM 
is now under development. The 
Working Group met on September 7-8, 
2005, and additional, supplementary 
recommendations were presented to and 
accepted by the full RSAC on October 
11, 2005. An NPRM was published in 
the Federal Register on December 8, 
2005, (70 FR 73070). Public comments 
were due by February 17, 2006. The 
Working Group met on March 21-22, 
2006, and tentatively agreed to establish 
a task force on General Passenger Safety. 
Contact: Charles Bielitz, (202) 493-6314. 
Task 05-01—Review of Roadway 
Worker Protection issues. This Task was 
accepted on January 26, 2005, to review 
49 CFR 214, Subpart C, Roadway 
Worker Protecticn, and related sections 
of Subpart A; recommend consideration 
of specific actions to advance the on- 
track safety of railroad employees and 
contractors engaged in maintenance-of- 
way activities throughout the general 
system of railroad transportation, 
including clarification of existing 


requirements. A Working Group has 
been established and will report to the 
RSAC any specific actions identified as 
appropriate. The first meeting of the 
Working Group was held on April 12- 
14, 2005. The Working Group will 
report planned activity to the full 
Committee at each scheduled 
Committee meeting, including 
milestones for completion of projects 
and progress toward completion. The 
Working Group met on June 22-24, 
2005, August 8-11, 2005, September 
20-22, 2005, November 8-9, 2005, 
January 10-11, 2006, February 1-2, 
2006, and March 15-16, 2006. The 
Working Group met on April 11-12, 
2006, to prepare the proposed 
amendments in regulatory format for 
review by the Working Group in August 
2006. Contact: Christopher Schulte, 
(202) 493-6251. 

Task 05-02—Reduce Human Factor- | 
Caused Train Accident/Incidents. This 
Task was accepted on May 18, 2005, to 
reduce the number of human factor- 
caused train accidents/incidents and 
related employee injuries. A Working 
Group has been established. The 
Working Group will report any planned 
activity to the full Committee at each 
scheduled full RSAC meeting, including 
milestones for completion of projects 
and progress toward completion. The 
Working Group met on July 12-13, 
2005, August 31-September 1, 2005, 
September 28-29, 2005, October 25-26, 
2005, November 16-17, 2005, and 
December 6-7, 2005. The final Working 
Group meeting devoted to developing a 
proposed rule was held February 8-9, 
2006. The Working Group was not able 
to deliver a consensus regulatory 
proposal, but did recommend that it be 


‘used to review comments on FRA’s 


forthcoming NPRM, which is under 
development with the Working Group’s 
discussion draft as its basis with a 
deadline of September 30, 2006, for 
publication. Contact: Douglas Taylor, 
(202) 493-6255. 

Task 06-01—Locomotive Safety 
Standards. This task was accepted on 
February 22, 2006, to review Title 49 
CFR Part 229, Railroad Locomotive 
Safety Standards, and revise as 
appropriate. A Working Group has been 
established. The Working Group will 
report any planned activity to the full 
Committee at each scheduled full RSAC 
meeting, including milestones for 
completion of projects and progress 
toward completion. The first Working 
Group meeting is scheduled for May 8- 
10, 2006. Contact: George Scerbo, (202) 
493-6249. 

Task 06-02—Track Safety Standards 
and Continuous Welded Rail. Section 
9005 of the Safe, Accountable, Flexible, 
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Efficient Transportation Equity Act: A 
Legacy for Users (Pub. L. 109-59, 
“SAFETEA-LU”’), the 2005 surface 
transportation authorization act, ~ 
requires FRA to issue requirements for 
inspection of joint bars in continuous 
welded rail (CWR) to detect cracks that 
could affect the integrity of the track 
structure. 49 U.S.C. 20142(e). FRA 
published an Interim Final Rule 
establishing new requirements for 
inspections on November 2, 2005, (70 
FR 66288). On October 11, 2005, FRA 
offered the RSAC a task to review 
comments on this IFR, but the 
conditions could not be established 
under which the Committee could have 
undertaken this with a view toward 
consensus..Comments on the IFR were 
received through December 19, 2005. 
FRA is reviewing the comments. On 
February 22, 2006, the RSAC accepted 
this task to review and revise the CWR 
related to provisions of the Track Safety - 
Standards, with particular emphasis on 
reduction of derailments and 

- consequent injuries and damage caused 
by defective conditions, including joint 
failures, in track using CWR. A Working 
Group has been established. The 
Working Group will report any planned 
activity to the full Committee at each 
scheduled full RSAC meeting, including 
milestones for completion of projects 
and progress toward completion. The 
first Working Group meeting was held 
April 3-4, 2006, at which time the 

- Working Group reviewed comments on 

the IFR. The second Working Group 

meeting was held April 26-28, 2006. 

Contact: Ken Rusk, (202) 493-6236. 


Completed Tasks 


Task 96-1—(Completed) Revising the 
Freight Power Brake Regulations. 

Task 96-2—(Completed) Reviewing 
and recommending revisions to the 
Track Safety Standards (49 CFR Part 
213). 

Task 96-3—(Completed) Reviewing 
and recommending revisions to the 
Radio Standards and Procedures (49 
CFR Part 220). 

Task 96-5—(Completed) Reviewing 
and recommending revisions to Steam 
Locomotive Inspection Standards (49 
CFR Part 230). 

Task 96-6—(Completed) Reviewing 
and recommending revisions to 
miscellaneous aspects of the regulations 
addressing Locomotive Engineer 
Certification (49 CFR Part 240). 

Task 96—7—(Completed) Developing 
Roadway Maintenance Machines (On- 
Track Equipment) Safety Standards. - 

Task 96-8—(Completed) This 
Planning Task evaluated the need for 
action responsive to recommendations 
contained in a report to Congress 


entitled, Locomotive Crashworthiness & 


_ Working Conditions. 


Task 97-3—(Completed) Developing 
event recorder data survivability 
standards. 

Task 97—4 and Task 97-5— 
(Completed) Defining Positive Train 
Control (PTC) functionalities, describing 
available technologies, evaluating costs 
and benefits of potential systems, and 
considering implementation 
opportunities and challenges, including 
demonstration and deployment. 

Task 97-6—(Completed) Revising 
various regulations to address the safety 
implications of processor-based signal — 
and train control technologies, 
including communications-based 
operating systems. 

Task 97-7—(Completed) Determining 
damages qualifying an event as a 
reportable train accident. 

Task 00-1—(Completed—-task 
withdrawn) Determining the need to 
amend regulations protecting persons 
who work on, under, or between rolling 
equipment and persons applying, 
removing or inspecting rear end 
marking devices (Blue Signal 
Protection). 

Task 01-1—(Completed) Developing 
conformity of FRA’s regulations for 
accident/incident reporting (49 CFR Part 
225) to revised regulations of the 
Occupational Safety and Health 
Administration (OSHA), U.S. 
Department of Labor, and to make 
appropriate revisions to the FRA Guide 
for Preparing Accident/Incident Reports 
(Reporting Guide). 

Please refer to the notice published in 
the Federal Register on March 11, 1996, 
(61 FR 9740) for more information about 
the RSAC. 


Issued in Washington, DC, on May 9, 2006. 
Grady C. Cothen, Jr., 
Deputy Associate Administrator for Safety 
Standards and Program Development. 
[FR Doc. E6—7299 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-06-P 


DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 


Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of Title 49 Code of 
Federal Regulations Part 236 


Pursuant to Title 49 Code of Federal 
Regulations (CFR) part 235 and 49 
U.S.C. 20502(a), the following railroad 
has petitioned the Federal, Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 


requirements of 49 CFR part 236 as 
detailed below. 


Docket No. FRA—2006-—24528 
Applicant: CSX Transportation, 

Incorporated, Mr. C.M. King, Chief 

Engineer, Communications and 

Signals, 560 Water Street, SC J—350, 

Jacksonville, Florida 32202. 

CSX Transportation, Incorporated 
(CSXT) seeks approval of the proposed 
modification of the traffic control 
system on the single main track, at 
milepost BE 65.65, near Vandalia, Ohio, — 
and milepost BE 87.26, near Piqua, 
Ohio, on the Toledo Subdivision, - 
Louisville Division. The proposed 
changes consist of the discontinuance 
and removal of the electric locks from 
the two independently operated derails,- 
and are associated with the installation 
of shunt and break type circuits to open 
the signal control circuits when the 
derails are not in the derailing position. 

The reason given for the proposed 
changes is that the modification will 
allow these locations to comply with 
present CSXT standards for 
independently operated derails.Any 
interested party desiring to protest the 
granting of an application shall set forth 
specifically the grounds upon which the 
protest is made, and include a concise 
statement of the interest of the party in 
the proceeding. Additionally, one copy 
of the protest shall be furnished to the 
applicant at the address listed above. 

All communications concerning this 
proceeding should be identified by the 
docket number and must be submitted 
to the Docket Clerk, DOT Central Docket 
Management Facility, Room PL—401 
(Plaza Level), 400 7th Street, SW., 
Washington, DC 20590-0001. 
Communications received within 45 
days of the date of this notice will be 
considered by the FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.—5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the Internet 
at the docket facility’s Web site at 
http://dms.dot.gov. 

FRA wishes to inform all potential 
commenters that anyone is able to 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual 
submitting the comment (or signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
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* (Volume 65, Number 70; Pages 19477- 
78) or you may visit http://dms.dot.gov. 
FRA expects to be able to determine 

these matters without an oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set 
for public hearing. 


Issued in Washington, DC on May 9, 2006. 
Grady C. Cothen, Jr. , 


Deputy Associate Administrator for Safety, 
Standards and Program Development. 


[FR Doc. E6—7290 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-06—-P 


DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 


Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of Title 49 Code of 
Federal Regulations Part 236 


Pursuant to Title 49 Code of Federal 
Regulations (CFR) Part 235 and 49 
U.S.C. 20502(a), the following railroad 
has petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 
requirements of 49 CFR Part 236 as 
detailed below. 


Docket Number FRA-2006-24529 
Applicant: CSX Transportation, 

Incorporated, Mr. C.M. King, Chief 

Engineer, Communications and 

Signals, 500 Water Street, SC J—350, 

Jacksonville, Florida 32202. 

CSX Transportation, Incorporated 
(CSXT) seeks approval of the proposed 
modification of the traffic control 
system on the two main, tracks, near 
milepost BE 22.60, in Cincinnati, Ohio, 
on the Cincinnati Terminal Subdivision, 
Louisville Division. The proposed 
changes consist of the discontinuance 
and removal of three electric locks from 
independently operated derails “‘M”’ 
and “‘N,” and inside crossover switch 
“G.” The proposed changes are 
associated with the installation of shunt 
and break type circuits to open the 
signal control circuits when the derails 
are not in the derailing position, or if 
the inside switch is not in the normal © 
position. 

The reason given for the proposed 
changes is that the modification will 
allow these switch locations to comply 
with present CSXT standards for 
independently operated derails and the 
inside switch of a crossover between a 
main track and a yard track. 


‘Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and 
include a concise statement of the 
interest of the party in the proceeding. 
Additionally, one copy of the protest 
shall be furnished to the applicant at the 
address listed above. 


All communications concerning this 
proceeding should be identified by the 
docket number and must be submitted 
to the Docket Clerk, DOT Central Docket 
Management Facility, Room PL—-401 
(Plaza Level), 400 7th Street, SW., 
Washington, DC 20590-0001. 
Communications received within 45 
days of the date of this notice will be 
considered by the FRA before final 
action is taken. Comments received after 


. that date will be considered as far as 


practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.—5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the internet 
at the docket facility’s Web site at 
http://dms.dot.gov. 


FRA wishes to inform all potential 
commenters that anyone is able to 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual 
submitting the comment (or signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(Volume 65, Number 70; Pages 19477— 
78) or you may visit http://dms.dot.gov. 

FRA expects to be able to determine 
these matters without an oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set 
for public hearing. 


Issued in Washington, DC on May 9, 2006. 
Grady C. Cothen, Jr., 


Deputy Associate Administrator for Safety 
Standards and Program Development. 

[FR Doc. E6—7291 Filed 5—11—06; 8:45 am] 
BILLING CODE 4910-06-P 


DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 


Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of Title 49 Code of . 


‘Federal Regulations Part 236 


Pursuant to Title 49 Code of Federal 
Regulations (CFR) part 235 and 49 
U.S.C. 20502(a), the following railroad 
has petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 
requirements of 49 CFR part 236 as 
detailed below. 


Docket No. FRA—2006—24530 
Applicant: CSX Transportation, 

Incorporated, Mr. C. M. King, Chief 

Engineer, Communications and 

Signals, 500 Water Street, SC J-350, 

Jacksonville, Florida 32202. 

CSX Transportation, Incorporated 
seeks approval of the proposed 
modification of the traffic control 
system on the single main track, at 
South Gillespie, South Carolina, 
milepost $280.20, on the Hamlet 
Subdivision, Florence Division. The 
proposed changes consist of the 
conversion of the power-operated 
switch to hand operation, and the 
discontinuance and removal controlled 
signal RB94. 

The reason given for the proposed 
changes is that current operation at this 
location, no longer warrants the 
retention of a power-operated switch. 

Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and 
include a concise statement of the 
interest of the party in the proceeding. 
Additionally, one copy of the protest 
shall be furnished to the applicant at the 
address listed above. 

All communications concerning this , 
proceeding should be identified by the 
docket number and must be submitted 
to the Docket Clerk, DOT Central Docket 
Management Facility, Room PL-401 
(Plaza Level), 400 7th Street, SW., 
Washington, DC 20590-0001. 
Communications received within 45 
days of the date of this notice will be 
considered by the FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.—5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the internet 
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at the docket facility’s Web site at http:// 
dms.dot.gov. 

_ FRA wishes to inform all potential 
commenters that anyone is able to © 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual 
submitting the comment (or signing the 

-comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(Volume 65, Number 70; Pages 19477— 

78) or you may visit 
http://dms.dot.gov. 

FRA expects to be able to determine 
these matters without an oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written - 
statements, an application may be set 
for public hearing. te 


Issued in Washington, DC, on May 9, 2006. 
Grady C. Cothen, Jr., 


Deputy Associate Administrator for Safety . 
Standards and Program Development. 

[FR Doc. E6—7298 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-06-P 


DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 


Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of Title 49 Code of 
Federal Regulations Part 236 


Pursuant to Title 49 Code of Federal 

' Regulations (CFR) Part 235 and 49 
U.S.C. 20502(a), the following railroad 
has petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 
requirements of 49 CFR Part 236 as 
detailed below. 


Docket Number FRA—2006-—24563 


Applicant: Long Island Rail Road, Mr. 
Brian J. Finn, Chief Engineer, Hillside 
Maintenance Complex, 93-59 183 
Street, Hollis, New York 11423. 


The Long Island Rail Road Company 
(LIRR) seeks relief from the 
requirements of the Rules, Standard and 
Instructions, Title 49 CFR, Part 236, 

§ 236.51, Track circuit requirements, to 
the extent that the LIRR be permitted to 
utilize single rail track circuits which do 
not provide for broken rail protection, in 
the vicinity of a new LIRR terminal 
called East Side Access (ESA). The ESA 
Project is a new rail and tunnel 
connection being developed, which will 


operate from existing Harold 
Interlocking, located in Long Island 
City, Queens, New York, extending 
approximately 3.5 miles into a new 
eight track terminal at Grand Central 
Terminal (GCT), in New York City, New 
York. There is a total of 36 specified 
track circuits involved. 

Applicant’s justification for relief: © 

aa) The track speed for these circuits 
will be restricted to 15 mph. 

(2) The track in this area will be 
inspected, a minimum of twice per 
week, for evidence of broken rail. 

(3) The cost to provide broken rail 
protection in the area is estimated to 
cost $30 million, due to the necessary 
installation of reactors in the negative . 
return circuits. These reactors are 
necessary for LIRR’s double rail track 
circuits in DC propulsion territory, to 
prevent leakage current from adjoining 
track circuits from keeping track relays 
energized, in the event of a broken rail. 

(4) The instaliation of broken rail 
reactors would have an effect on the 
tunnel construction and the 
environmental impact study (EIS), due 
to increased ventilation plant 
requirements for the reactors. F 

Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and 
contain a concise statement of the 
interest of the party in the proceeding. 
Additionally, one copy of the protest 
shall be furnished to the applicant at the 
address listed above. 

All communications concerning this 
proceeding should be identified by the 
docket number and must be submitted 
to the Docket Clerk, DOT Central Docket 
Management Facility, Room PL-401 
(Plaza Level), 400 7th Street, SW., 
Washington, DC 20590-0001. 
Communications received within 45 
days of the date of this notice will be 
considered by the FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.—5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the internet 
at the docket facility’s Web site at 
http://dms.dot.gov. 

FRA wishes to inform all potential 
commenters that anyone is able to 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual 
submitting the comment (or signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 


Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(Volume 65, Number 70; Pages 19477— 
78) or you may visit http://dms.dot.gov. 

FRA expects to be able to determine 
these matters without an oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set | 
for public hearing. 


Issued in Washington, DC on May 9, 2006. 
Grady C. Cothen, Jr., 
Deputy Associate Administrator for Safety 
Standards and Program Development. 
[FR Doc. E6—7289 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-06-P 


DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 


Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of Title 49 Code of 
Federal Regulations Part 236 


Pursuant to Title 49 Code of Federal 
Regulations (CFR) part 235 and 49 
U.S.C. 20502(a), the following railroads 
have petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 
requirements of 49 CFR part 236 as 
detailed below. 


Docket No. FRA-2006-24326 


Applicants: Union Pacific Railroad 
Company, Mr. W.E. Wimmer, Vice 
President—Engineering, 1400 Douglas 
Street, Mail Stop 0910, Omaha, 
Nebraska 68179. 

Canadian Pacific Railway, Mr. Robert R. 

- Otis, Manager Signal and 
Communication, Metro 94 Business 
Center, 425 Etna Street—Suite 38, St. 
Paul, Minnesota 55106. 


The Union Pacific Railroad Company 
(UP) and the Canadian Pacific Railway 
jointly seek approval of the proposed 

iscontinuance and removal of the rail 
locks on Bridge 15, located at milepost 
2.4, on the UP Mankato Subdivision, 
néar St. Paul, Minnesota. 

The reason given for the proposed 
changes is that the remaining appliances 
on Bridge 15 provide the required 
protection. 

Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and 
contain a concise statement of the 
interest of the party in the proceeding. 
Additionally, one copy of the protest 
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shall be furnished to the applicant at the 
address listed above. 

All communications concerning this 
proceeding should be identified by the 
docket number and must be submitted 
to the Docket Clerk, DOT Central Docket 
Management Facility, Room PL-401 
(Plaza Level), 400 7th Street, SW., 
Washington, DC 20590-0001. 
Communications received within 45 
days of the date of this notice will be 
considered by the FRA before final 


action is taken. Comments received after 


that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.—5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the internet 
at the docket facility’s Web site at http:// 
dms.dot.gov. 

FRA wishes to inform all potential 
commenters that anyone is able to 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual 
submitting the comment (or signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
- (Volume 65, Number 70; Pages 19477- 

78) or you may visit 
‘http://dms.dot.gov. 

FRA expects to be able to determine 
* these matters without an oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set 
for public hearing. 

Issued in Washington, DC on May 9, 2006. 
Grady C. Cothen, Jr., 

Deputy Associate Administrator for Safety, 
Standards and Program Development. 

{FR Doc. E6-7296 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-06-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic 
Administration 


[NHTSA-2006-23700] 


Reports, Forms, and Recordkeeping 
Requirements; Agency Information 
Collection Activity Under OMB Review 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 
ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.), this notice 
announces that the Information 
Collection Request (ICR) abstracted 
below has been forwarded to the Office 
of Management and Budget (OMB) for 
review and comment. The ICR describes 
the nature of the information collections 
and their expected burden. The Federal 
Register Notice with a 60-day comment 


_ period was published on March 2, 2006 


(71 FR 10753). 

DATES: Comments must be received on 
or before June 12, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Allison Rusnak, Office of Chief Counsel, 
NCC-110, telephone (202) 366-1834, 
fax (202) 366-3820; NHTSA, 400 
Seventh Street, SW., Washington, DC 
20590. 


SUPPLEMENTARY INFORMATION: 
Title: Motorcyclist Safety Grant 


Program. 

OMB Contro] Number: N/A. 

Requested Expiration Date of 
Approval: Three years from the 
approval date. 

Type of Request: New collection. 

Affected Public: State Governments. 

Form Number: HS-217. 

Abstract: Section 2010 of the Safe, 
Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for 
Users (SAFETEA-—LU), Public Law 109— 
59, authorizes a grant program for States 
that adopt and implement effective 
motorcycle safety programs. Eligibility 


for the section 2010 grants is based on 


6 grant criteria: (1) Motorcycle Rider 
Training Courses; (2) Motorcyclists 
Awareness Program; (3) Reduction of 
Fatalities and Crashes Involving 
Motorcyeles; (4) Impaired Driving 
Program; (5) Reduction of Fatalities and 
Accidents Involving Impaired 
Motorcyclists; and (6) Fees Collected 
from Motorcyclists. To qualify for a 
section 2010 grant for the first fiscal 
year the State seeks to qualify, it must 
demonstrate compliance with at least 1 
of the 6 grant criteria. To qualify for a 
section 2010 grant for the second and 
subsequent fiscal years it seeks to 
qualify, a State must demonstrate 
compliance with at least 2 of the 6 grant 
criteria. 

The information collected for this 
grant program is to include application 
submissions and various reporting 
requirements. A State that seeks to 
qualify in the first fiscal year must 
submit an application containing 
information demonstrating that it 
satisfies 1 of the 6 grant criteria. For the 
second and subsequent fiscal years that 
it seeks to qualify, a State must submit 
an application containing information 


demonstrating that it satisfies 2 of the 6 
grant criteria. 

A State’s application would identify 
under which of the 6 grant criteria it 
intends to qualify for a section 2010 
grant. With respect to each of the 
criteria selected, the proposed rule 
would require certain submissions from 
the State. 

A State that receives grant funds also 
must indicate to NHTSA how it intends 
to expend grant funds for each fiscal 
year and how grant funds were 
expended each fiscal year. It is 
important for NHTSA to be notified 
about these activities so that it can 
effectively administer the grant program 
and account for the expenditure of 
funds. To reduce burdens, A State will 
document these activities largely by 
making use of mechanisms that have 
received PRA clearance for other similar 
highway safety programs. A State will 
first notify NHTSA of its obligation of 
funds in accordance with the applicable 
provisions of SAFETEA-LU by 
submitting a Program Cost Summary 
(HS-—217), a form with existing PRA 
clearance, within 30 days of the award 
notification. A State will also report to 
NHTSA, as part of its annual Highway 
Safety Plan under 23 U.S.C. 402, on how 
it intends to expend grant funds for each 
fiscal year. This reporting requirement, 
however, will not be a significant extra 
burden for the States because they are 
already required by statute to submit an 
annual Highway Safety Plan. Finally, a 
State that receives grants funds must 
submit each fiscal year, as part of the 


Annual Report for its highway safety 


program pursuant to 23 CFR 1200.33,a . 
report indicating how grant funds were 
expended and identifying the programs 
carried out with the grant funds. Again, 
this reporting requirement will not be a 
significant extra burden for the States 
because they are already required by 
regulation to submit an Annual Report 
for their highway safety program. 

Estimated Annual Burden: 1,560 
hours. 

Estimated Number of Respondents: 52 
(fifty States, the District of Columbia, 
and Puerto Rico). 


ADDRESSES: Send comments, within 30 
days, to the Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, 725 17th 
Street, NW., Washington, DC 20503, 
Attention NHTSA Desk Officer. 

The comments are invited on: 
Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
Department, including whether the 
information will have practical utility; 
the accuracy of the Department’s 


q 
q 
q 
q 
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estimate of the burden of the proposed 

information collection; ways to enhance 
the quality, utility and clarity of the 
information to be collected; and ways to 

minimize the burden of the collection of 
information on respondents, including ~ 
the use of automated collection 
techniques or other fornts of information 
technology. 


Issued on May 8, 2006. — 
John Donaldson, 


Assistant Chief Counsel for Legislation edt 
General Law. 


[FR Doc. E6—7234 Filed 5-11-06; 8:45 
BILLING CODE 4910-59-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


[NHTSA-2006-24701] 


Reports, Forms, and Recordkeeping 
Requirements; Agency Information 
Collection Activity Under OMB Review 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 
ACTION: Notice. 


. SUMMARY: In compliance with the © 
. Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.), this notice 
announces that the Information 
Collection Request (ICR) abstracted 
below has been forwarded to the Office 
of Management and Budget (OMB) for 
review and comment. The ICR describes 
the nature of the information collections 
and their expected burden. The Federal 
Register Notice with a 60-day comment 
period was published on February 27, 
2006 (71 FR 9859). 
DATES: Comments must be received on 
or before June 12, 2006. 
FOR FURTHER INFORMATION CONTACT: 
David Bonelli, Office of Chief Counsel, 
NCC-110, telephone (202) 366-1834, 
fax (202) 366-3820; NHTSA, 400 
Seventh Street, SW., Washington, DC 
20590. 


SUPPLEMENTARY INFORMATION: 

Title: Grant Program to Prohibit Racial 
Profiling, State Traffic Safety 
Information System Improvements, and 
Child Safety and Child Booster Seat 
Incentive Grants. 

OMB Control Number: N/A; 

Requested Expiration Date of 
Approval: Three years from the 
approval date. 

Type of Request: New collection. 

Affected Public: State Governments. 

Form Number: HS—217 

Abstract: The Safe, Accountable, 
Flexible, Efficient Transportation Equity 


Act—A Legacy for Users (SAFETEA- 
LU), Public Law 109-59, authorizes 
several grant programs covering fiscal 
years (FY) 2006-2009, to be 
administered by the National Highway 
Traffic Safety Administration (NHTSA). 

Section 1906 authorizes a grant 
program for States that enact and 
enforce a law that prohibits the use of 
racial profiling in the enforcement of 
traffic laws on Federal-aid highways. To 
be eligible for a grant, a State must have 
such a law and maintain and allow 
public inspection of statistical 
information for each motor vehicle stop 
in the state showing the race and 
ethnicity of the driver and any 
passengers. A State may also receive a 
grant if it provides assurances 
satisfactory to the Secretary of ~ 
Transportation that the State is 
undertaking activities that will iead to 
compliance with the requirements of 
this section. 

Section 2006 authorizes a grant 
program to support the development 
and implementation of State traffic 
safety information systems. The 
program provides grants to eligible 
States to support the development of 
effective programs to improve State 
traffic safety data and the compatibility 
and interoperability of State data 
systems with national and State data 
systems. 

Section 2011 authorizes a grant 
program for child safety seats and child 
booster seats. The program provides 
grant funds to States that enforce a law 
requiring that all children under the age 
of 8 be secured in a child restraint 
meeting applicable Federal motor 
vehicle safety standards. 

The information collected for these 
grant programs is to include various 
reporting requirements. A State that 


receives grant funds must indicate to 


NHTSA how it intends to obligate and 
expend grant funds for each fiscal year, 
and how grant funds were expended 
and spent each fiscal year. It is 
important for NHTSA to be notified 
about these activities so that it can 
effectively administer the programs and 
account for the expenditure of funds. To 
reduce burdens, A State will document 
these activities largely by making use of 


‘mechanisms that have received PRA 


clearance for other similar highway 
safety programs. A State will first notify 
NHTSA of its obligation of funds in 


_ accordance with the applicable 


provisions of SAFETEA-LU by © 
submitting a Program Cost Summary 
(HS—217), a form with existing PRA 
clearance, within 30 days of the award 
notification. A State will also report to 
NHTSA, as part of its annual Highway 
Safety Plan under 23 U.S.C. 402, on how 


it intends to obligate and expend grant 
funds for each fiscal year. This reporting 
requirement, however, will not be a 
significant extra burden for the States 
because they are already required by 
statute to submit an annual Highway 
Safety Plan. Finally, a State that receives — 
grants funds must submit each fiscal 
year, as part of the Annual Report for its 
highway safety program pursuant to 23 
CFR 1200.33; a report indicating how 
grant funds were expended and 
identifying the programs carried out 
with the grant funds. Again, this 
reporting requirement will not be a 
significant extra burden for the States 
because they are already required by 
regulation to submit an Annual Report. 
for their highway safety program. In 
addition, for the Section 2011 program, 
this report is required by provisions of 
SAFETEA-LU. 

Estimated Annual Burden: 5,130. 

Estimated Number of Respondents: 52 
(fifty States, the District of Columbia, 
and Puerto Rico) for Child Safety and. 
Child Booster Seat Incentive Grants; 56 
(fifty States, District of Columbia, Puerto 
Rico, Virgin Islands, Guam, American 
Samoa, and the Commonwealth of the 
Northern Mariana Islands) for Grant 
Program to Prohibit Racial Profiling; and 
57 (fifty States, District of Columbia, 
Puerto Rico, Virgin Islands, Guam, 
American Samoa, the Commonwealth of 
the Northern Mariana Islands, and the 
Bureau of Indian Affairs) for the State — 
Traffic Safety Information System 
Improvements. 


ADDRESSES: Send comments, within 30 
days, to the Office of Information and 
Regulatory Affairs, Office of - 
Management and Budget, 725 17th 
Street, NW., Washington, DC 20503, 
Attention NHTSA Desk Officer. 

The Comments are invited on: 
Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 


‘Department, including whether the 


information will have practical utility; 
the accuracy of the Department’s 
estimate of the burden of the proposed 
information collection; ways to enhance 
the quality, utility and clarity of the 
information to be collected; and ways to 
minimize the burden of the collection of 
information on respondents, including 
the use of automated collection 
techniques or other forms = information 
technology. 


Issued on: May 8, 2006. 
John Donaldson, 


Assistant Chief Counsel for Legislation and 
General Law. 


[FR Doc. E6—7235 Filed 5-11-06; 8:45 am] 
BILLING CODE 4910-59-P 
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DEPARTMENT OF TRANSPORTATION 


Pipeline and Hazardous Materials 
Safety Administration 


Office of Hazardous Materials Safety; 
Notice of Applications for Modification 


of Special Permit 
AGENCY: Pipeline and Hazardous 
Materials Safety Administration, DOT. 


ACTION: List of applications for ‘ 
modification of special permit. 


SUMMARY: In accordance with the 
procedures governing the application © 
for, and the processing of, special 
permits from the Department of 
Transportation’s Hazardous Material 
Regulations (49 CFR part 107, subpart 
B), notice is hereby given that the Office 
of Hazardous Materials Safety has | 
received the application described 
herein. This notice is abbreviated to 


expedite docketing and public notice. - 
Because the sections affected, modes of 
transportation, and the nature of 
application have been shown in earlier 
Federal Register publications, they are 
not repeated here. Request of 
modifications of special permits (e.g., to 
provide for additional hazardous 


- materials, packaging design changes, 


additional mode of transportation, etc.) 
are described in footnotes to the 
application number. Application 
numbers with the suffix “M’’ demote a 
modification request. There applications 
have been separated from the new 
application for special permits to 
facilitate processing. 

DATES: Comments must be received on 
or before May 30, 2006. 

Address Comments to: Record Center, 
Pipeline and Hazardous Materials Safety 
Administration, U.S. Department of 
Transportation, Washington, DC 20590. 


MODIFICATION SPECIAL PERMITS 


Comments should refer to the 
application number and submitted in 
triplicate. If Confirmation of receipt of 
comments is desired, include a self- 
addressed stamped postcard showing 
the special permit number. 

FOR FURTHER INFORMATION CONTACT: 
Copies of the applications are available 
for inspection in the Records Center, 
Nassif Building, 400 7th Street SW., 


. Washington DC or at http://dms.dot.gov. 


This notice of receipt of applications 
for modification of special permit is 
published in accordance with Part 107 
of the Federal hazardous materials 


- transportation law (49 U.S.C. 5117(b); 


49 CFR 1.53(b)). - 

Issued in wane. DC, on May 08, 
2006. 
R. Ryan Posten, 
Chief, Special Permits Program, Office of 
Hazardous Materials, Special Permits & 
Approvals. 


Application no Docket no. Applicant neato) per nit Nature of special permit thereof 
11947—M 0. eee 2901 |. Patts Fabrication, -49 CFR 173.202; 11947 | To modify the special permit to authorize 
Inc.. 173.203; 173.241; the transportation of additional Class 3 
173.242. and 8 material in non-DOT specifica- 
. tion containers. 
11966-—M .......... 2990 | FMC Corporation .... | 49 CFR 11966 | To modify the special permit to authorize 
173.31(b)(6)(i). M extending the service life of a select 
group of tank cars fitted with half head 
shields. 
12405—M .........e 6766 | Air Products and 49 CFR 12405 | To modify the special permit to authorize 
Chemicais, Inc. 173.304(a)(2); higher fill densities for Hydrogen Chio- 
173.304(b). ride in DOT specification cylinders with 
service pressure ratings of 2400 and 
2265 psig. 
13601—M .......... 18713 | DS Containers ........ 49 CFR : 13601 | To modify the special permit to authorize 
173.306(b)(1); _ the use of an alternative non-DOT 
175.3. 3 specification inner non-refillable con- 
. tainer and revised procedures for test- 
ing an approved lot. 


[FR Doc. 06-4479 Filed 5-11-06; 8:45 am] 
BILLING CODE 4909-60-M 


DEPARTMENT OF TRANSPORTATION 


Pipeline and Hazardous Materials 
Safety Administration 


Office of Hazardous Materials 

Notice of Application for Special 

Permits 

AGENCY: Pipeline and Hazardous 
Materials Safety Administration, DOT. 
ACTION: List of Applications for Special 
Permits. 


SUMMARY: In accordance with the 
procedures governing the application 


for, and the processing of, special 
permits from the Department of 
Transportation’s Hazardous Material 
Regulations (49 CFR part 107, subpart 
B), notice is hereby given that the Office 
of Hazardous Materials Safety has 
received the application described 
herein. Each mode of transportation-for 
which a particular special permit is 
requested is indicated by a number in 
the “Nature of Application” portion of 
the table below as follows: 1—Motor 


vehicle, 2—Rail freight, 3—Cargo vessel, 


4—Cargo aircraft only, 5—Passenger- 
carrying aircraft. 
DATES: Comments must be received on 
or before June 12, 2006. 

Address Comments To: Record 
Center, Pipeline and Hazardous 


Materials Safety Administration, U.S. 
Department of Transportation, 
Washington, DC 20590. 


Comments should refer to the 
application number and be submitted in 
triplicate. If Confirmation of receipt of 
comments is desired, include a self- 
addressed stamped postcard showing 
the special permit number. 


FOR FURTHER INFORMATION CONTACT: 
Copies of the applications are available 
for inspection in the Records Center, 
Nassif Building, 400 7th Street SW., 
Washington, DC or at http:// 
dms.dot.gov. 

This notice of receipt of applications 
for special permit is published in 
accordance with Part 107 of the Federal 
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hazardous materials transportation law 
(49 U.S.C. 5117(b); 49 CFR 1.53(b)). 


R. Ryan Posten, 


Chief, Special Permits Program, Office of 
Hazardous Materials, Special Permits & 
Approvals. 


NEW SPECIAL PERMITS - 


Issued in Washington, DC, on May 8, 2006. 


Application No. 


Applicant 


Regulation(s) affected 


Nature of special permits thereof 


United States Enrich- 49 CFR 173.31(b) .......... To authorize the one-time transportation in com- 
ment Corporation merce of 16 DOT Specification tank cars con- 
(USEC), Piketon, OH. taining a Division 2.2 refrigerant gas without 
meeting requirements for the tank-head punc- 
ture resistance system or thermal protection 
-| (mode 2). 
14327-N Florida Power and Light | 49 CFR 173.403, To authorize the transportation in commerce of a 
Co., Jensen Beach, FL. 173.427(b), 173.465(c) Class 7 nuclear reactor head in alternative 
and (d). packaging (modes 1, 3). 

'14348-N Matheson Tri-Gas, Par- | 49 CFR 173.301(f)(1) ..... To authorize the use of Compressed Gas Associa- 
_sippany, NJ. tion pamphlet CGA S—1.1~2003 in lieu of CGA 
S-—1.1-2001 for pressure relief devices on DOT 
Specification cylinders containing certain Divi- 

sion 2.3 Zone B toxic gases (modes 1, 3). 

14349-N 


Matheson Tri-Gas, Par- 
sippany, NJ. 


49 CFR 173.3(d)(2)(ii) .... 


To authorize. the transportation in commerce of 


non-DOT specification full open head, steel sal- 
vage cylinders with a water capacity of more 
than 119 gallons for use in transporting dam- 
aged, leaking or improperly filled cylinders con- 
taining various hazardous materials (modes 1, 
2, 3).. 


[FR Doc. 06-4480 Filed 5-11-06; 8:45 am] 
BILLING CODE 4909-60-M 


DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 
[STB Finance Docket No. 34873) 


South Kansas & Oklahoma Railroad, 
inc.—Trackage Rights Exemption— 


_BNSF Railway Company 


BNSF Railway Company (BNSF) has 
agreed to grant restricted overhead 


trackage rights to South Kansas & 


Oklahoma Railroad, Inc. (SKO), over 
BNSF’s line of railroad between 
milepost 249.7, near W.N. Junction, KS, 
and milepost 206.0, in Wichita, KS, a 
total distance of approximately 43.7 
miles. The use of the trackage rights line 
by SKO will be limited to certain 
overhead movements. In addition, BNSF 
has granted SKO local trackage rights at 
milepost 215.36 on the line for the 
limited purpose of serving the customer 
at that location.’ 

The transaction was scheduled to be 
consummated on the May 1, 2006 
effective date of the exemption. 

The purpose of the trackage rights is 
to enable SKO to handle overhead traffic 
between Winfield, KS, and Wichita, and 


1 The trackage rights agreement was filed under 
seal. SKO subsequently filed a motion for protective 
order. 


to serve the customer located at 
milepost 215.36 on the BNSF line. 


As a condition of this exemption, any 
employees affected by the trackage 
rights will be protected by the 
conditions imposed in Norfolk and 
Western Ry. Co.—Trackage Rights—BN, 
354 1.C.C. 605 (1978), as modified in 
Mendocino Coast Ry., Inc.—Lease and 
Operate, 360 I.C.C. 653-(1980). 


This notice is filed under 49 CFR 
1180.2(d)(7). If it contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the transaction. 


An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 34873, must be filed with 
the Surface Transportation Board, 1925 
K Street, NW., Washington DC 20423- 
0001. In addition, a copy of each 
pleading must be served on Karl Morell, 
Of Counsel, Ball Janik LLP, Suite 225, 
1455 F Street, NW., DC 


20005. - 


Board decisions and notices are 
available on our Web site at http:// 
www.stb.dot.gov. 


Decided: May 8, 2006. 


_ By the Board, David M. Konschnik, 
_ Director, Office of Proceedings. 


Vernon A. Williams, 

Secretary. 

[FR Doc. E6—7261 Filed 5—11-06;-8:45 am] 
BILLING CODE 4915-01-P 


DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 
[STB Finance Docket No. 34874] 


South Kansas & Oklahoma Railroad, 
inc.—Trackage Rights Exemption— 
Wichita Union Terminal 


Wichita Union Terminal (WUT) has 
agreed to grant restricted overhead 
trackage rights to South Kansas & 
Oklahoma Railroad, Inc. (SKO), over 
WUT’s line of railroad between BNSF 
Railway Company (BNSF) milepost 
213.2 and BNSF milepost 211.7, in 
Wichita, KS, a total distance of 
approximately 1.5 miles. WUT is jointly 
owned by BNSF and Union Pacific 
Railroad Company. 

The transaction was scheduled to be 
consummated on the May 1, 2006 
effective date of the exemption. 

The purpose of the trackage rights 
agreement is to enable SKO to handle 
overhead traffic within Wichita, KS. 

As a condition of this exemption, any 
employees affected by the trackage 
rights will be protected by the 
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conditions imposed in Norfolk and 
Western Ry. Co.—Trackage Rights—BN, 
354 L.C.C. 605 (1978), as modified in 
Mendocino Coast Ry., Inc.—Lease and 
Operate, 360 I.C.C. 653 (1980). 

This notice is filed under 49 CFR 
1180.2(d)(7). If it contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 


_a petition to revoke will not 


automatically stay the transaction. 

An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 34874, must be filed with 
the Surface Transportation Board, 1925 
K Street, NW., Washington, DC 20423- 
0001. In addition, a copy of each 
pleading must be served on Karl Morell, 
Of Counsel, Ball Janik LLP, Suite 225, 
1455 F Street, NW., Washington, DC 
20005. - 

Board decisions and notices are 
available on our Web site at http:// 
www.stb.dot.gov. 


Decided: May 5, 2006. 


By the Board, David M. Konschnik, 
Director, Office of Proceedings. 


Vernon A. Williams, 

Secretary. 

[FR Doc. E6—7262 Filed 5-11-06; 8:45 am] 
BILLING CODE 4915-01-P : 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


Proposed Collection; Comment 
Request for Form 6198 


AGENCY: Internal Revenue Service (IRS), 
Treasury, 

ACTION: Notice and mig for 
comments. 


SUMMARY: The Department of the" 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 


- opportunity to comment on proposed 


and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
6198, At-Risk Limitations. 

DATES: Written comments should be 
received on or before July 11, 2006 to be 
assured of consideration. 

ADDRESSES: Direct all written comments 
to Glenn Kirkland, Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT:. 
Requests for additional information or 


copies of the form and instructions 
should be directed to Allan Hopkins, at 
(202) 622-6665, or at Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue NW., Washington, DC 20224, or 
through the Internet at 
Ailan.M.Hopkins@irs.gov. 


SUPPLEMENTARY iNFORMATION: 

Title: At-Risk Limitations. 
~ OMB Number: 1545-0712. 

Form Number: Form 6198. 

Abstract: Internal Revenue Code 
section 465 requires taxpayers to limit 
their at-risk loss to the lesser of the loss 
or their amount at risk. Form 6198 is 
used by taxpayers to determine their 
deductible loss and by IRS to verify the 
amount deducted. 

Current Actions: There are no changes 
being made to the form at this time. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit organizations, and individuals, 
not-for-profit institutions, and farms. 

Estimated Number of Respondents: 
230,332. 

Estimated Time Per Respondent: 3 
hrs. 58 min. 

Estimated Total Annual Burden 
Hours: 914,419. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 

information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques-or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 


maintenance, and purchase of services 
to provide information. 

Approved: May 4, 2006 
Glenn Kirkland, 
IRS Reports Clearance Officer. 
{FR Doc. E6—7238 Filed 5—11—06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


Proposed Collection; Comment 
Request for Form 6252 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 

ACTION: Notice and request for 
comments. 


SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
6252, Installment State Income. 

DATES: Written comments should be 
received on or before July 11, 2006 to be 
assured of consideration. 3 
ADDRESSES: Direct all written comments 
to Glenn Kirkland, Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Allan Hopkins, at 
(202) 622-6665, or at Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue-NW., Washington, DC 20224, or 
through the Internet, at 
Allan.M.Hopkins@irs.gov. 


SUPPLEMENTARY INFORMATION: 

OMB Number: 1545-0228. 

Form Number: 6252. 

Abstract: Internal Revenue Code 
section 453 provides that if real or 
personal property is disposed of at a 
gain and at least one payment is to be 
received in a tax year after the year of 
sale, the income is to be reported i in 
installments, as payment is received. 
Form 6252 provides for the computation 
of income to be reported in the year of 
sale and in years after the year of sale. 

It also provides for the computation of 

installment sales between certain 

related parties required by Code section 
453(e). 

Current Actions: There are no changes 
being made to the form at this time. 
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Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business of other for- 
profit organizations, individuals or 
households, and farms. 

Estimated Number of Respondents: 
521,898. 

Estimated Time Per Respondent: 3 
hrs., 4 minutes. 

Estimated Total Annual Burden 
Hours: 1,597,008. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 


of information must be retained as long © 


as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of : 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 

-information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 


Approved: April 27, 2006. 
Allan Hopkins, 
IRS Reports Clearance Officer. 
[FR Doc. E6—7239 Filed 5-11-06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


Proposed Collection; Comment 
Request for Form 5735 and Schedule 
P (Form 5735) 


AGENCY: Internal Revenue Service CRS), 
Treasury. 

ACTION: Notice and request for 
comments. 


SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104—13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
5735, Possessions Corporation Tax 
Credit (Under Sections 936 and 30A), 
and Schedule P (Form 5735), Allocation 
of Income and Expenses Under Section 
936(h)(5). 

DATES: Written comments should be 
received on or before July 11, 2006 to be 
assured of consideration. 

ADDRESSES: Direct all written comments 
to Glenn Kirkland, Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue NW., Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Allan Hopkins, at - 
(202) 622-6665, or at Internal Revenue © 
Service, Room 6516, 1111 Constitution 
Avenue NW., Washington, DC 20224, or 
through the Internet at 
Allan.M.Hopkins@irs.gov. 


SUPPLEMENTARY INFORMATION: 

Title: Possessions Corporation Tax 
Credit (Under sections 936 and 30A), 
and Allocation of Income and Expenses 
Under Section 936(h)(5). 

OMB Number: 1545-0217. 

Form Number: Form 5735 and 
Schedule P (Form 5735). 

Abstract: Form 5735 is used to 
compute the possessions corporation tax 
credit under sections 936 and 30A. 
Schedule P (Form 5735) is used by 
corporations that elect to share their 
income or expenses with their affiliates. 
The forms provide the IRS with 
information to determine if the 
corporations have computed the tax | 
credit and the cost-sharing or profit-split 
method of allocating income and 
expenses. 

Current Actions: There are no changes 
being made to the forms at this time. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Business or other for- 
profit organizations. 

Estimated Number of Respondents: 
1,371. 

Estimated Time Per Respondent: 24 
hrs., 53 min: 

Estimated Total Annual Burden 
Hours: 33,818. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 


An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, . 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 


information on respondents, including 


through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase ots services 
to provide information. 


Approved: April 26, 2006. 
Glenn Kirkland, 
IRS Reports Clearance Officer. 
[FR Doc. E6—7240 Filed 5-11-06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


Proposed Coilection; Comment 
Request for Forms 6466 and 6467 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 

ACTION: Notice and request for 
comments. 


SUMMARY: The Department of the 
Treasury, as part of its continuing effort. 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
6466, Transmittal of Forms W—4 
Reported Magnetically/Electronically, 
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and Form 6467, Transmittal of Forms Request for Comments: Comments Service, room 6516, 1111 Constitution 
W-4 Reported Magnetically/ submitted in response to this notice will Avenue NW., Washington, DC 20224. 
Electronically (Continuation). be summarized and/or included in the FOR FURTHER INFORMATION CONTACT: 
DATES: Written comments should be request for OMB approval. All Requests for additional information or 
received on or before July 11, 2006 tobe comments will become amatterof ——_copies of the information collection 
assured of consideration. public record. Comments are invited on: should be directed to Allan Hopkins, at 
ADDRESSES: Direct all written comments (@) Whether the collection of (202) 622-6665, or at Internal Revenue 
to Glenn P. Kirkland, Internal Revenue information is necessary forthe proper _ Service, room 6516, 1111 Constitution 

_ Service, room 6516, 1111 Constitution | Performance of the functions of the Avenue NW., Washington, DC 20224, or 
Avenue NW., Washington, DC 20224, agency, including whetherthe the internet at 
FOR FURTHER INFORMATION CONTACT: information shall have practical utility; AJJan.M.Hopkins@irs.gov. 


(b) the accuracy of the agency’s estimate 
coplos of the forms and instructions ofthe burden ofthe collection of of $10 Million 
should be directed to Allan Hopkins; at : y Limitation on Exempt Small Issues of 


(202) 622-6665, or at Internal Revenue — t Industrial: Development Bonds; 

Service, room 6516, 1111 Constitution ‘th : f Supplemental Capital Expenditure 

Avenue NW., Washington, DC 20224, or d "Statements. 

through the internet at OMB Number: 1545-0940. 

Allan.M.Hopkins@irs.gov. techniques or other forms of information Oi aegis Project Number: LR-185-— 

technology; and (e) estimates of capital Abstract: This regulation liberalizes 

Seay CONS and costs of operation, 5 procedure by which a state or local 
Electronically, and Form 6467, of services government issuer of an exempt small 
Transmittal of Forms W-4 Reported oo . issue of tax-exempt bonds elects the $10 
Magnetically/Electronically Approved: May 5, 2006. million limitation upon the size of such 
(Continuation). Glenn P. Kirkland, issue and deletes the requirement to file 

OMB Number: 1545-0314. IRS Reports Clearance Officer. certain supplemental capital 

Form Number: Forms 6466 and 6467. _ [FR Doc. E6-7241 Filed 5-11-06; 8:45 am] expenditure statements. — 

Abstract: Under regulation section euiseo CODE 4600-01-P Current Actions: There is no change to 
31.3402(f)(2)—1(g), employers are. this existing regulation. 
required to submit certain withholding . Type of Review: Extension ofa 
certificates (Form W-4) to the Internal = DEPARTMENT OF THE TREASURY currently approved collection. 
Revenue Service. Transmittal Form Affected Public: State, local or tribal 
6466 and the continuation sheet Form _‘!nternal Revenue Service governments. 
6467 are submitted by an employer, or Estimated Number of Respondents: 
an authorized agent of the employer, [LR-185-84] 10,000. : 

- who will be reporting submissibns of Estimated Time Per Respondent: 6 
Form W-4 on magnetic/electronic Proposed Collection; Comment minutes. ie 
media. Request for Regulation Project Pe ceases Total Annual Burden 

ours: 1,000. 

being made to the forms at this time. AGENCY: Internal Revenue Service (IRS), The following paragraph applies to al 

Type of Review: Extension of a osha ED - of the collections of information covered 
currently approved collection. ACTION: Notice and request for by this notice: 

Affected Public: Business or other for- C°™ments. An may not or 

rofit organizations, not-for-profit . sponsor, and a person 1s not required to 

farms and Federal, state, f the fort respond to, a collection of information 
local or tribal governments. unless the collection of information 

Estimated Number of Respondents: Pee vey Pp “a th i Poli d displays a valid OMB control number. 
100. Books or records relating to a collection 

Estimated Time Per Respondent: 1 ee . naples d of information must be retained as long 
hour, 20 minutes. A as their contents may become material 

Estimated Total Annual Burden oll a creme in the administration of any internal 
Hours: 133. y revenue law. Generally, tax returns and 

The following paragraph applies to al] ©@peTwork Reduction Act of 1995, tax return information are confidential, 


2 Public Law 104—13 (44 U.S.C. 
ni oa npg of information covered 3506(c)(2)(A)). Currently, the IRS is as required by 26 U.S.C. 6103. 


Request for Comments: Comments 
An agency may not conduct or soliciting Sees ConOeom ae submitted in response to this notice will 
sponsor, and a person is not required to isting final regulation, LR-185-84 (TD 2 summarized and/or included in the 
respond to, a collection of information 8086), Election of $10 Million request for OMB approval. All 
mines the uollection of information Limitation on Exempt Small Issues of 


Books or records relating to a collection °UPp/ementa! Capit Expenditure (a) Whether the collection of 


of information must be retained as long Statements (§ 1.103—-10(b)(2)(vi)). information is necessary for the proper 
as their contents may become material © DATES: Written comments should be - perfcrmance of the functions of the 

in the administration of any internal received on or before July 11, 2006 tobe agency, including whether the 

revenue law. Generally, tax returns and assured of consideration. information shall have practical utility; 
tax return information are confidential, | ADDRESSES: Direct all written comments (b) the accuracy of the agency’s estimate 
as required by 26 U.S.C. 6103. to Glenn Kirkland, Internal Revenue of the burden of the collection of 


SUPPLEMENTARY INFORMATION: 
Title: Form 6466, Transmittal of 
Forms W—4 Reported Magnetically/ 
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information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 

_ or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 


Approved: April 27, 2006. 
Allan Hopkins, 
IRS Reports Clearance Officer. 
[FR Doc. E6—7242 Filed 5-11-06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


Proposed Collection; Comment 
Request for Electronic Sales Kit: 
Interview Guide 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Notice and request for 
comments. 


SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 

' 3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning the 
Electronic Sales Kit: Interview Guide. 
DATES: Written comments should be 
received on or before July 11, 2006 to be 
assured of consideration. 

ADDRESSES: Direct all written comments 
to Glenn P. Kirkland, Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue NW., Washington, DC 20224. - 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of information collection should 
be directed to Allan Hopkins, at (202) 
622-6665, or at Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue NW., Washington, DC 20224, or 
through the Internet, at 
Allan.M.Hopkins@irs.gov. 


SUPPLEMENTARY INFORMATION: 

Title: Electronic Sales Kit: Interview 
Guide. 

OMB Number: 1545-1853. 
_ Abstract: A guide used by IRS Wage 

& Investment Division (W&I)— 
Stakeholder Partnerships, Education 
and Communication (SPEC) and Small 


Business/ Self-Employed Division (SB/ 
SE)—Taxpayer Education and : 
Communication (TEC) Field employees 
containing suggested questions to ask 
during in-person visitations and/or 
telemarketing calls with tax 
professionals to better direct a 
conversation leading to encouraging the 
tax professional to e-file. 


Current Actions: There is no change to 
this collection at this time. 


Type of Review: Extension of a 
currently approved collection. 


Affected Public: Business or other for- 
profit organizations. 


Estimated Number of Respondents: 
2,000. 


Estimated Time Per Respondent: 1 
hour, 30 minutes. 


Estimated Total Annual Burden 
Hours: 3,000. 


The following paragraph applies to all 
of the collections of information covered 
by this notice: 


An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information | 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 


Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of ~ 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 


Approved: May 2, 2006. 
Glenn P. Kirkland, 
IRS Reports Clearance Officer. 
[FR Doc. E6—7243 Filed 5—11—06; 8:45 am] 
BILLING CODE 4830-01-P 


‘DEPARTMENT OF VETERANS 


AFFAIRS 


Veterans’ Disability Benefits 
Commission; Amended—Notice of 
Meeting 


The Department of Veterans Affairs 
(VA) gives notice under Public Law 92— 
463 (Federal Advisory Committee Act) 
that the Veterans’ Disability Benefits 
Commission has amended the location, 
schedule and agenda for its meeting on 
May 18-19, 2006. The sessions will take 
place at the FDIC/Seidman Training 
Center, 3501 Fairfax Drive, Arlington, 
VA. On May 18, the meeting will begin 
at 8:30 a.m. and end at 4 p.m. On May 
19, the meeting will begin at 8 a.m. and 
end at 3 p.m. The meeting is open to the 
public. 

The agenda on May 18 will feature an 
overview of the Department of Defense 
program for assessing and filling the 
adaptive equipment needs of injured or 
disabled service members retooling for 
employment. The agenda will also 
feature updates on the progress of the 
studies being conducted by the Institute 
of Medicine (IOM), a report of the 
Commission’s site visits to Illinois and 
Missouri, and a briefing on Quality of 
Life. The Government Accountability 
Office will present its findings on the 
disability benefits available to Federal, 
state and local employees who serve the 
public in high-risk occupations and are 
injured in the line of duty. The agenda 
for the meeting on May 19 will feature 
updates on the progress of the studies 
being conducted by the Center for Naval 
Analyses (CNA), with the results of 
CNA’s literature review; and a 
continuing discussion of Social Security 
Disability Insurance (SSDI), to include a 
panel of veterans service organizations 
presenting views on SSDI. 

Interested persons may attend and 
present oral statements to the 
Commission on May 19. Oral 
presentations will be limited to five 
minutes or less, depending on the 
number of participants. Interested 
parties may provide written comments 
for review by the Commission prior to 
the meeting, by e-mail to veterans@ 
vetscommission.intranets.com or by 
mail to Mr. Ray Wilburn, Executive 
Director, Veterans’ Disability Benefits 
Commission, 1101 Pennsylvania 
Avenue, NW., 5th Floor, Washington, 
DC 20004. 


Dated: May 3, 2006. 
By Direction of the Secretary. 
E. Philip Riggin, 
Committee Management Officer. 
[FR Doc. 06-4421 Filed 5-11-06; 8:45am] . 
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Federal Register 
Vol. 71, No. 92 


Friday, May 12, 2006 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue. 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-—23646; Directorate 
Identifier 2006—CE—AD; Amendment 39- 
14563; AD 2006-08-08] 


RIN 2120-AA64 


Airworthiness Directives; Air Tractor, 
Inc. Models AT-400; AT-401, AT-401B, 
AT-402, AT-402A, and AT-—402B 
Airplanes 


Correction 


In rule document 06-3617 beginning 
on page 19986 in the issue of 
Wednesday, April, 19, 2006, make the 
following corrections: 

1. On page 19986, in the second - 
column, under the ““‘ SUMMARY” 
section, in the 19th line, ““Ad”’ should 
read “AD”. 

_ 2, On the same page, in the same 
column, under the“DATES” section, 
“This AD effective on April 21, 2006” 
should read “This AD becomes effective 
on April 21, 2006”: 

3. On the same page, in the third 
column, in the second full paragraph, in 
the fourth line, ““2006—CE-05;AD” 
should read ‘“‘2006—CE-05—AD”’. 

4. On page 19987, in the first column, 
in the first full paragraph, in the second 
line, “recalculation” should be 
“recalculated”’. : 

5. On the same page, in the same 
column, in the same paragraph, in the 
fourth line, “800” should read “AT- 
800”. 


6. On the same page, in the same 
column, in the same paragraph, in the . 
24th line, “lower life’ should read 
“lower safe life’. 

7. On the same page, in the same 
column, in the second full paragraph, in 
the fifth line, ‘fir’ should read “‘fire’’. 

-8.On the same page, inthesame 
column, in the third full paragraph, in 


the fourth line, ‘((NTSE)” should read 
“(NTSB)”. 


9. On the same page, in the same . 
column, in the same paragraph, in the 
20th line, “further the” should read 
“further reduce the’’. 


10. On the same page, in the second 
column, in the first full paragraph, in 
the seventh line, “life requires” should 
read “‘life and requires”’. 


11. On page 19988, in the first 
column, under the heading ‘Comments 
Invited ” in the 14th line, “your” 
should read ‘“‘you”’. 


12. On the same page, in the same 
column, under the same heading, in the 
third line from the bottom, ‘‘contract” 
should read “‘contact’’. 


13. On the same page, in the second 
column, in the first full paragraph, in 
the fifth line, “206” should read ‘‘106”. 


§ 39.13 [Corrected] 


14. On the same page, in the third 
column, in §39.13, under the heading 
“What Airplanes Are Affected by This AD?’’, 
under paragraph (c), in the 10th line,“(P/N) 
210581, and” should read ‘“‘(P/N) 21058—1 
and ”’. 

15. On page 19992, in the first 
column, in the same section, under the 
same heading 
“May I Request an Alternative Method of 
Compliance?”’, under the second paragraph, 
in the sixth line,“‘Forth”’ should read ‘‘Fort”’. 

16. On the same page, in the same 
column, in the same section, under the 
same heading, under paragraph (m), in 
the second line, 

“AD 2001-10 R1”’ should read ““AD 2001-— 
10-04 R1”. 

17. On the same page, in the second 
column, in the same section, in the first 
full paragraph, in the last line, 
“$A009490LA” should read ““SA00490LA”’. 

18. On the same page, in the same 
column, in the same section, in the third 
paragraph, in the fourth line, 
“S$A00940LA” should read ““SA00490LA”’. 

19. On the same page, in the same 
column, in the same section, under the 
fifth Example: 

“TIS - winglet usuage penalty” should read 
“TIS = winglet usage penalty”. 

20. On page 19994, in the first 
column, in the same section, in the 
second paragraph, in the first line “‘al’”’ 
should read “‘all’”’. 

[FR Doc. C6—3617 Filed 5-11-06; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-—2005-—20591; Directorate 
Identifier 2005-CE-14—AD; Amendment 39- 
14565; AD 2006-08-09] 


RIN 2120-AA64 


Airworthiness Directives; Air Tractor, 
Inc. Models AT-802 and AT-802A 
Airplanes 


Correction 


In rule document 06-3613 beginning 
on page 19994 in the issue of 
Wednesday, April 19, 2006, make the 
following corrections: 

1. On page 19994, in the third 
column, under the heading ‘“‘What is the 
background of the subject matter? ’’, in 
the first bullet, ‘““AD2000-—14—51”’ should 
read 2000-14-51”. 

2. On the same page, in the same 
column, under the same heading, in the 
second bullet, “‘AD2001—10—04” should 
read “AD 2001-10-04”. 

3. On the same page, in the same 
column, under the same heading, in the 
third bullet, ““AD2001-10-04 R1” 
should read 2001-10-04 R1”. 

4. On the same page, in the same 
column, under the same heading, in the 
fourth bullet, ““AD2002—11—05” should 
read ‘““AD 2002-11-05”. 

5. On the same page, in the same 
column, under the same heading, in the 
fifth bullet, “‘AD2002—26-05” should 
read “AD 2002-26-05”. 

6. On page 19995, in the second 
column, in the first paragraph, in the 
first line, “AD 2002-22-05” should read 
“AD 2002-11-05”. 

7. On the same page, in the same 
column, under the heading, ‘‘ What has 
happened to initiate this AD action?’ in 
the seventh line, ‘‘winglests” should 
read “winglets”’. 

8. On the same page, in the same 
column, under the same heading, in the 
first bullet, beginning in the seventh 
line and ending in the tenth line, the 
duplicated sentence third AT—400 
series airplane cracked at 4,176 hours 
TIS where the reduced safe life was 
4,589 hours TIS.” should be removed. 

9. On page 19996, in the first column, 


in the heading “‘ Will I have the 


opportunity to comment before you 
issue the rule?’’, in the fifth line, 


q 
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‘*however we” should read “however, 


we. 


§ 39.13 [Corrected] 

10. On the same page, in the third 
column, in §39.13, under the heading 
“What Airplanes Are Affected by This AD?”’, 
under item (c), “Model AT-802A” should 
read ‘“‘Model AT-—802 and AT-802A”’. 

11. On page 19997, in the first 
column, in the same section, in 
paragraph (e), under item (3), in the 
third sentence 
“Novembe 19, 2003” should read “November 
19, 2003”’. 


12. On the same page, in the same 
column, in the same section, in the 
same paragraph, under item (4), 
“Service Letter #420” should read “Service 
Letter #240.” 


13. On the same page, in the second 
column, in the same section, in the 
same paragraph, under item (8), in the 
second line 
“September 28, 2005” should read 
“September 28, 2004”’. 

14. On the same page, in the same 
column, in the same section, under the 
heading 


“What Must I Do To Adress This Problem?”, 
under item (h)(1), in the fourth line, 


. “paragraphs (g)” should read “paragraph 
(g)’”’. 


15. On the same page, in the same 
section, under “TABLE 2.”, under the 
heading “Serial No.” in the fourth entry, 
“AT-802A-001” should read “AT-— 
802A-0001”’. 


[FR Doc. C6-3613 Filed 5-11-06; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
- Services 


42 CFR Part 412 


[CMS-1485-F] 
RIN 0938-A006 


Medicare Program; Prospective _ 
Payment System for Long-Term Care 
Hospitals RY 2007: Annual Payment 
Rate Updates, Policy Changes, and 
Clarification 


'- AGENCY: Centers for Medicare & 


Medicaid Services (CMS), HHS. 
ACTION: Final Rule. 


SUMMARY: This final rule updates the 
annual payment rates for the Medicare 
prospective payment system (PPS) for 
inpatient hospital services provided by 
long-term care hospitals (LTCHs). The 
payment amounts and factors used to 


determine the updated Federal rates that 


are described in this final rule have 
been determined for the LTCH PPS rate 
year July 1, 2006 through June 30, 2007. 
The annual update of the long-term care 
diagnosis-related group (LTC—DRG) 
classifications and relative weights 
remains linked to the annual 
adjustments of the acute care hospital 
inpatient diagnosis-related group 
system, and will continue to be effective 
each October 1. The outlier threshold 
for July 1, 2006, through June 30, 2007, 
is also derived from the LTCH PPS rate 
year calculations. We are also finalizing 
policy changes and making 
clarifications. 
DATES: This final rule is effective July 1, 
2006. 
FOR FURTHER INFORMATION CONTACT: 
Tzvi Hefter, (410) 786-4487 (General 
- information). 
Judy Richter, (410) 786-2590 (General 
_information, payment adjustments for 
special cases, and onsite discharges and 
readmissions, interrupted stays, co- . 
located providers, and short-stay 
outliers). 
Michele Hudson, (410) 786-5490 
(Calculation of the payment rates, LTC- 
DRGs, relative weights and case-mix 
index, market basket, wage index, 
budget neutrality, and other payment 
adjustments). 

Ann Fagan, (410) 7865662 (Patient 
classification system). 

Miechal Lefkowitz, (410) 786-5316 
(High-cost outliers and cost-to-charge . 
ratios). 

Linda McKenna, (410) 786-4537 
(Payment adjustments, interrupted stay, 
and transition period). 


Nancy Kenly, (410) 786—7792 (Federal 
rate update and case-mix index). 
SUPPLEMENTARY INFORMATION: 


Table of Contents 


I. Background 
A. Legislative and Regulatory Authority 
B. Criteria for Classification as a LTCH 
1. Classification as a LTCH 
2. Hospitals Excluded from the LTCH PPS 
C. Transition Period for Implementation of 
the LTCH PPS 
D. Limitation on Charges to Beneficiaries 
E. Administrative Simplification 
Compliance Act (ASCA) and Health 
Insurance Portability and Accountability 
Act (HIPAA) Compliance 
II. Publication of Proposed Rulemaking 
I. Summary of Major Contents of this Final 
Rule 
A. Update Changes 
B. Policy Changes 
C. MedPAC Recommendations 
D. Impact 
IV. Long-Term Care Diagnosis-Related Group 
(LTC-—DRG) Classifications and Relative 
Weights 
A. Background 
B. Patient Classifications into DRGs 
C. Organization of DRGs 
D. Update of LTC-DRGs 
E, ICD-9-CM Coding System 
1. Uniform Hospital Discharge Data Set 
(UHDDS) Definitions 
2. Maintenance of the ICD-9-CM Coding’ 
System 
3. Coding Rules and Use of ICD-9-CM 
Codes in LTCHs 
F. Method for Updating the LTC-DRG 
- Relative Weights 
V. Changes to the LTCH PPS Payment Rates 
for the 2007 LTCH PPS Rate Year : 
A. Overview of the Development of the 
Payment Rates 
B. LTCH PPS Market Basket 
1. Overview of the RPL Market Basket 
2. Methodology for the Operating Portion 
of the RPL LTCH PPS Market Basket 
3. Methodology for the Capital Portion of 
the RPL Market Basket 
4. Market Basket Estimate for the 2007 
LTCH PPS Rate Year 
C. Standard Federal Rate for the 2007 
LTCH PPS Rate Year ~ 
1. Background 
’ 2. Description ofa Preliminary Model of an 
Update Framework under the LTCH PPS 
3. Update to the Standard Federal Rate for 
the 2007 LTCH PPS Rate Year 
4. Standard Federal Rate for the 2007 
LTCH PPS Rate Year 
D. Calculation of LTCH Prospective 
Payments for the 2007 LTCH PPS Rate 
Year 
1. Adjustment for‘Area Wage Levels 
a. Background 
Geographic Classifications/Labor Market 
Area Definitions 
c. Labor-Related Share 
d. Wage Index Data , 
2: Adjustment for Cost-of-Living in Alaska 
and Hawaii 
3. Adjustment for High-Cost Outliers 
(HCOs) 
a. Background 
‘b. Cost-to-charge ratios (CCRs) 


c. Establishment of the Fixed-Loss Amount 
d. Reconciliation of Outlier Payments 
Upon Cost Report Settlement 
4. Other Payment Adjustments 
5. Budget Neutrality Offset to Account for 
the Transition Methodology 
6. One-time Prospective Adjustment to the 
Standard Federal Rate. : 
VI. Other Policy Changes for the 2007 LTCH 
PPS Rate Year 
A. Adjustments for Special Cases 
1. Adjustment of Short-Stay Outlier (SSO) 
Cases 
a. Changes to the Method for Determining 
the Payment Amount for SSO Cases 
b. Changes to the Determination of Cost-to- 
Charge Ratios (CGRs) and Reconciliation 
of SSO Cases 
2. The 3-day or Less Interruption of Stay 
Policy 
B. Special payment provisions for LTCH 
hospitals within hospitals (HwHs) and -’ 
LTCH satellites 
Vil. Computing the Adjusted Federal 
Prospective Payments for xsi 2007 LTCH 
PPS Rate Year 
Vill. Transition Period 
IX. Payments to New LTCHs 
X. Method of Payment 
XI. Monitoring 
XII. MedPAC Recommendations 
A. Discussion of MedPAC’s March 2006 
Report to Congress: Medicare Payment 
Policy 
B. RTI Report on MedPAC’s June 2004 
Recommendations 
XIll. Health Care Information Transparency 
Initiative 
XIV. Collection of Information Requirements 
XV. Regulatory Impact Analysis 


Addendum—tTables 


Appendix A—Description of a Preliminary 
Model of an Update Framework Under the 
LTCH PPS 


Acronyms 


Because of the many terms to which we 
refer by acronym in this final rule, we are 
listing the acronyms used and their 
corresponding terms in alphabetical order 
below: 
3M 3M Health Information Systems 
AHA American Hospital Association 
AHIMA American Health Information 

Management Association 
ALOS Average length of stay 
APR All patient refined 
ASCA Administrative Simplification 

Compliance Act of 2002 (Pub. L. 107-105) 
BBA Balanced Budget Act of 1997 (Pub. L. 

105-33) 

BBRA Medicare, Medicaid, and SCHIP 
[State Children’s Health Insurance 
Program] Balanced Budget Refinement Act 
of 1999 (Pub. L. 106-113) 

BIPA Medicare, Medicaid, and SCHIP [State 
Children’s Health Insurance Program] 
Benefits Improvement and Protection Act 
of 2000 (Pub. L. 106-554) 

BLS Bureau of Labor Statistics 

CBSA Core-based statistical area 

CC Complications and comorbidities 


CCR Cost-to-charge ratio 


C&M _ Coordination and maintenance 
CMI Case-mix index 
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Fiscal intermediary 


CMS Centers for Medicare & Medicaid 
Services 

CMSA Consolidated metropolitan statistical 
area 

COLA Cost-of-living adjustment 

COPS Medicare conditions of participation 

CPI Consumer Price Indexes 

DSH _ Disproportionate share of low-income 
patients 

DRGs _Diagnosis-related groups 

ECI Employment Cost Indexes 


FY Federal fiscal year 

HCO High-cost outlier 

HCRIS Hospital cost report information 
system 


. HHA Home health agency 


HHS (Department of) Health and Sanisk 
Services 

HIPAA Health Insurance Portability and 
Accountability Act (Pub. L. 104-191) 

HIPC Health Information Policy Council 

HwHs_ Hospitals within hospitals 

ICD-9-CM International Classification of 
Diseases, Ninth Revision, Clinical 
Modification (codes) 

IME Indirect medical education 

I-O Input-Output 

IPF Inpatient psychiatric facility 

IPPS Acute Care Hospital Inpatient 
Prospective Payment System 

IRF Inpatient rehabilitation facility 

LOS Length of stay 

LTC-DRG Long-term care eee 
group 

LTCH Long-term care hospital 

MCE Medicare code editor 

MDC ° Major diagnostic categories 

MedPAC Medicare Payment Advisory 
Commission 

MedPAR Medicare provider analysis and 
review file 

MMA Medicare Prescription Drug, 
Improvement, and Modernization Act of 
2003 (Pub. L. 108-173) 

MSA Metropolitan statistical area 

NAICS Nerth American Industrial 
Classification System 

NCHS National Center for Health Statistics 

OPM U.S. Office of Personnel Management 

O.R. Operating room 

OSCAR Online Survey Certification and 
Reporting (System) 

PIP Periodic interim payment | 

PLI Professional liability insurance E 

PMSA Primary metropolitan statistical area 

PPI Producer Price Indexes 

PPS Prospective payment system 

QIO Quality Improvement Organization 
(formerly Peer Review organization (PRO)) 

RIA Regulatory impact analysis 

RPL Rehabilitation psychiatric long-term 
care (hospital) 

RTI Research Triangle Institute, 
international 


| 


RY Rate year (begins July 1 and ends June 


30) 
SIC Standard industrial code 
SNF Skilled nursing facility 
SSO_Short-stay outlier 


TEFRA Tax Equity and Fiscal 


Responsibility Act of 1982 (Pub. L. 97-248) 
UHDDS_ Uniform hospital discharge data set 


I. Background 


A. Legislative and Regulatory dicted 


Section 123 of the Medicare, 
Medicaid, and SCHIP [State Children’s 
Health Insurance Program] Balanced 
Budget Refinement Act of 1999 (BBRA) 
(Pub. L. 106-113) as amended by 


- section 307(b) of the Medicare, 


Medicaid, and SCHIP Benefits 


- Improvement and Protection Act of 


2000 (BIPA) (Pub. L. 106-554) provides 
for payment for both the operating and 
capital-related tosts of hospital 
inpatient stays in long-term care 
hospitals (LTCHs) under Medicare Part 
A based on prospectively set rates. The 
Medicare prospective payment system 
(PPS) for LTCHs applies to hospitals 
described in section 1886(d)(1)(B)(iv) of 
the Social Security Act (the Act), 
effective for cost reporting periods 


‘beginning on or after October 1, 2002. 


Section 1886(d)(1)(B)(iv)(D of the Act 
defines_a LTCH as ‘‘a hospital which has 
an average inpatient length of stay (as 


determined by the Secretary) of greater 


than 25 days.”’ Section. 
1886(d)(1)(B)(iv)(II) of the Act also 
provides an alternative definition of 
LTCHs: Specifically, a hospital that first 
received payment under section 1886(d) 
of the Act in 1986 and has an average 
inpatient length of stay (LOS) (as 
determined by the Secretary of Health 
and Human Services (the Secretary)) of 
greater than 20 days and has 80 percent 
or more of its annual Medicare inpatient 
discharges with a principal diagnosis 
that reflects a finding of neoplastic_ 
disease in the 12-month cost reporting 
period ending in FY 1997. 

Section 123 of the BBRA requires the 
PPS for LTCHs to be a per discharge 
system with a diagnosis-related group 
(DRG) based patient classification 
system that reflects the differences in — 
patient resources and costs in LTCHs 
while maintaining budget neutrality. 

Section 307(b)(1) of the BIPA, among 
other things, mandates that the 
Secretary shall examine, and may 
provide for, adjustments to payments 
under the LTCH PPS, including 
adjustments to DRG weights, area wage 
adjustments, geographic reclassification, 
outliers, updates, and a disproportionate 
share adjustment. 

In a Federal Register document ~ 
issued on August 30, 2002, we 
implemented the LTCH PPS authorized 
under BBRA and BIPA (67 FR 55954). 
This system uses information from 
LTCH patient records to classify 
patients into distinct long-term care 
diagnosis-related groups (LTC-—DRGs) 
based on clinical characteristics and 
expected resource needs. Payments are 
calculated for each LTC-DRG and 


provisions are made for appropriate 
payment adjustments. Payment rates 
under the LTCH PPS are updated 
annually and published in the Federal 
Register. 

The LTCH PPS replaced the 
reasonable cost-based payment system 
under the Tax Equity and Fiscal 
Responsibility Act of 1982 (TEFRA) 
(Pub. L. 97-248) for payments for 
inpatient services provided by a LTCH 
with a cost reporting period beginning 
on or after October 1, 2002. (The 
regulations implementing the TEFRA . 
reasonable cost-based payment 
provisions are located at 42 CFR part 
413.) With the implementation of the 
PPS for acute care hospitals authorized 
by the Social Security Amendments of 
1983 (Pub. L. 98—21), which added 
section 1886(d) to the Act, certain 
hospitals, including LTCHs, were 
excluded from the PPS for acute care 
hospitals and were paid their reasonable 
costs for inpatient services subject to a 
per discharge limitation or target 
amount under the TEFRA system. 
Generally, for each cost reporting 
period, a hospital-specific ceiling on 
payments was determined by 
multiplying the hospital’s updated 
target amount. by the number of total 
current year Medicare discharges. The 
August 30, 2002 final rule further 
details the payment policy under the 
TEFRA system (67 FR 55954). 

In the August 30, 2002 final rule, we 
also presented an in-depth discussion of 
the LTCH PPS, including the patient 
classification system, relative weights, 
payment rates, additional payments, 
and the budget neutrality requirements 
mandated by section 123 of the BBRA. 
The same final rule that established 
regulations for the LTCH PPS under part 
412, subpart O, also contained LTCH 
provisions related to covered inpatient 
services, limitation on charges to 
beneficiaries, medical review 
requirements, furnishing of inpatient 
hospital services directly or under 
arrangement, and reporting and 
recordkeeping requirements. We refer 
readers to the August 30, 2002 final rule 
for a comprehensive discussion of the 
research and data that supported the 
establishment of the LTCH PPS (67 FR 
55954). 

On June 6, 2003, we published a final 
rule in the Federal Register (68 FR ~ 
34122) that set forth the FY 2004 annual 
update of the payment rates for the 
Medicare PPS for inpatient hospital 


“services furnished by LTCHs. It also 


changed the annual period for which 
the payment rates are effective. The 
annual updated rates are now effective 
from July 1 through June 30 instead of 
from October 1 through September 30. 
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We refer to the July through June time 
period as a “long-term care hospital rate 
year” (LTCH PPS rate year). In addition, 
we changed the publication schedule for 
the annual update to allow for an 
effective date of July 1. The payment 
amounts and factors used to determine 
the annual update of the LTCH PPS 
Federal rate is based on a LTCH PPS 
rate year. While the LTCH payment rate 
update is effective July 1, the annual 
update of the LTC-DRG classifications 
and relative weights are linked to the 
annual adjustments of the acute care 
hospital inpatient DRGs and are 
effective each October 1. 

On May 6, 2005, we published the 
Prospective Payment System for Long- 
Term Care Hospitals: Annual Payment 
Rate Updates, Policy Changes, and 
Clarifications final rule (70 FR 24168) 
(hereinafter referred to as the RY 2006 
LTCH PPS final rule). In this rule, we 
set forth the 2006 LTCH PPS rate year 
annual update of the payment rates for 
the Medicare PPS for inpatient hospital 
services provided by LTCHs. We also 
discussed clarification of the 
notification policy for co-located LTCHs 
and satellite facilities. The RY 2006 
LTCH PPS final rule also included a 
provision to extend the surgical DRG 
exception in the 3-day or less 
interruption of stay policy at § 412.531, 
as well as a provision that clarified and 
modified existing notification 
requirements for the purpose of 
implementing § 412.532. 


B. Criteria for Classification as a LTCH 


1. Classification as a LTCH 


Under the existing regulations at 
§ 412,23(e)(1) and (e)(2)(i); which 
implement section 1886(d)(1)(B)(iv)(D of 
the Act, to qualify to be paid under the 
LTCH PPS, a hospital must have a 
provider agreement with Medicare and 
must have an average Medicare 
inpatient LOS of greater than 25 days. 
Alternatively, § 412.23(e)(2)(ii) states 
that for cost reporting periods beginning 
‘ on or after August 5, 1997, a hospital — 
that was first excluded from the PPS in 
1986 and can demonstrate that at least 
80 percent of its annual Medicare 
inpatient discharges in the 12-month 
cost reporting period ending in FY 1997 
have a principal diagnosis that reflects 
a finding of neoplastic disease, must 
have an average inpatient LOS for all 
patients, including both Medicare and - 
non-Medicare inpatients, of greater than 
20 days. 
Section 412.23(e)(3) provides that, 
subject to the provisions of paragraphs 
(e)(3)(ii) through (e)(3)(iv) of this 


section, the average Medicare inpatient 


LOS, specified under § 412.23(e)(2)(i) is — 


calculated by dividing the total number 
of covered and noncovered days of stay 
of Medicare inpatients (less leave or 
pass days) by the number of total 
Medicare discharges for the hospital’s 
most recent complete cost reporting 
period. Section 412.23 also provides 
that subject to the provisions of 
paragraphs (e)(3)(ii) through (e)(3)(iv) of 
this section, the average inpatient LOS 
specified under § 412.23(e)(2)(ii) is 
calculated by dividing the total number 
of days for all patients, including both 
Medicare and non-Medicare inpatients 
(less leave or pass days) by the number 
of total discharges for the hospital’s 
most recent complete cost reporting 
period. 

In the RY 2005 LTCH PPS final rule 
(69 FR 25674), we specified the 
procedure for calculating a hospital’s 
inpatient average length of stay (ALOS) 
for purposes of classification as a LTCH. 
That is, if a patient’s stay includes days 
of care furnished during two or more 
separate consecutive cost reporting 
periods, the total days of a patient’s stay 
would be reported in the cost reporting 
period during which the patient is 
discharged (69 FR 25705). we 
revised the regulations at _ 

§ 412.23(e)(3)(ii) to specify that, 
effective for cost reporting periods 
beginning on or after July 1, 2004, in 
calculating a hospital’s ALOS, if the - 
days of an inpatient stay involve days of 
care furnished during two or more 


separate consecutive cost reporting 


periods, the total number of days of the 
stay are considered to have occurred in 
the cost reporting period during which 
the inpatient was discharged. 

Fiscal intermediaries (FIs) verify that 
LTCHs meet the ALOS requirements. 
We note that the inpatient days of a 
patient who is admitted to a LTCH 
without any remaining Medicare days of 
coverage, regardless of the fact that the 
patient is a Medicare beneficiary, will 
not be included in the above 
calculation. Because Medicare would 
not be paying for any of the patient’s 
treatment, data on the patient’s stay 
would not be included in the Medicare 
claims processing systems. As described 
in § 409.61, in order for both covered 
and noncovered days of a LTCH 
hospitalization to be included, a patient 


* admitted to the LTCH must have at least 


one remaining benefit day (68 FR 
-34123). 

The FI’s determination of whether or 
not a hospital qualified as a LTCH is 
based on the hospital’s discharge data 
from the hospital’s most recent 
complete cost reporting period 
(§ 412.23(e)(3)) and is effective at the 
start of the hospital’s next cost reporting 
period (§ 412.22(d)). However, if the 


hospital does not meet the ALOS 
requirement as specified in . 
§ 412.23(e)(2)(i) and (ii), the hospital 
may provide the intermediary with data 
indicating a change in the ALOS by the 
same method for the period of at least 
5 months of the immediately preceding 
6-month period (69 FR 25676). Our 
interpretation of the current regulations 
at § 412.23(e)(3) was to allow hospitals 
to submit data using a period of at least 
5 months of the most recent data from 
the immediately preceding 6-month 
period. 

As we stated in the FY 2004 Inpatient 
Prospective Payment System (IPPS) 
final rule, published August 1, 2003, 
prior to the implementation of the LTCH 
PPS, we did rely on data from the most 
recently submitted cost report for 
purposes of calculating the ALOS (68 
FR 45464). The calculation to determine 
whether an acute care hospital qualifies 
for LTCH status was based on total days 
and discharges for LTCH inpatients. 
However, with the implementation of 
the LTCH PPS, for the ALOS specified 
under § 412.23(e)(2)(i), we revised 
§ 412.23(e)(3)(i) to only count total days. 
and discharges for Medicare inpatients 
(67 FR 55970 through 55974). In 


- addition, the ALOS specified under 


§ 412.23(e)(2)(ii) is calculated by 
dividing the total number of days for all 
patients, including both Medicare and 
non-Medicare inpatients (less leave or 
pass days) by the number of total 
discharges for the hospital’s most recent 
complete cost reporting period. As we 
discussed in the FY 2004 IPPS final 
rule, we are unable to capture the 
necessary data from our present cost 
reporting forms (68 FR 45464). 


’ Therefore, we have notified FIs and 


LTCHs that until the cost reporting 
forms are revised, for purposes of 
calculating the ALOS, we will be relying 
upon census data extracted from 
Medicare Provider Analysis and Review 


(MedPAR) files that reflect each LTCH’s | 


cost reporting period (68 FR 45464). 
Requirements for hospitals seeking 
classification as LTCHs that have 
undergone a change in ownership, as 
described in § 489.18, are set forth in 
§ 412.23(e)(3)(iv). 


2. Hospitals Excluded from the LTCH 
PPS 


The following hospitals are paid 
under special payment provisions, as 
described in § 412.22(c) and, therefore, 
are not subject to the LTCH PPS rules: 

e Veterans Administration hospitals. 

¢ Hospitals that are reimbursed under 
State cost control systems approved 


under 42 CFR part 403." 


-e Hospitals that are reimbursed in 
accordance with demonstration projects 
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authorized under section 402(a) of the 
Social Security Amendments of 1967 
(Pub. L. 90-248) (42 U.S.C. 1395b—1) or 
section 222(a) of the Social Security _ 
Amendments of 1972 (Pub. L. 92-603) 
(42 U.S.C. 1395b—1 (note)) (Statewide 
all-payer systems, subject to the rate-of- 
increase test at section 1814(b) of the 
Act). 


Nonparticipating hospitals 
furnishing emergency services to 
Medicare beneficiaries. 


C. Transition Period for a 
of the LTCH PPS 


In the August 30, 2002 final rule, we 
provided for a 5-year transition period 
from reasonable cost-based 


reimbursement to a full Federal 


prospective payment based on 100 
TABLE 1 


’ the 5-year period, two payment 


percent of the Federal rate for LTCHs 
(67 FR 56038). However, existing LTCHs 
and LTCHs that are not defined as new 
in § 412.533(d) have the option to elect 
to be paid based on 100 percent of the 
Federal prospective payment. During 


percentages are to be used to determine 
a LTCH’s total payment under the PPS. 
The blend percentages are as shown in 

Table 1. 


Reasonable 
Cost reporting periods beginning on or after pay’ reimbursement 
federal rate rate 
percentage 
percentage 
October 1, 2002 .... 


October 1, 2008 .... 


October 1, 2004 


October 1, 2005 


October 2006. 


D. Limitation on Charges to. 
Beneficiaries 


In the August 30, 2002 final rule, we 
presented an in-depth discussion of 
beneficiary liability under the LTCH 
PPS (67 FR 55974 through 55975). In the 
RY 2005 LTCH PPS final rule (69 FR 
25676), we clarified that the discussion 
of beneficiary liability in the August 30, 
2002 final rule was not meant to 
establish rates or payments for, or define 
Medicare-eligible expenses. Under 
§ 412.507, as consistent with other 
established hospital prospective _ 

» payment systems, a LTCH may not bill 
a Medicare beneficiary for more than the 
deductible and coinsurance amounts as 
specified under § 409.82, § 409.83, and 
§ 409.87 and for items and services as 
specified under § 489.30(a) if the 

Medicare payment to the LTCH is the 

q full LTC-DRG payment amount. 

q However, under the LTCH PPS, 
Medicare will only pay for days for 
which the beneficiary has coverage until 
the short-stay outlier (SSO) threshold is 
exceeded. (See section V.A.1.a. of this 
preamble.) Therefore, if the Medicare 
payment was for a SSO case (§ 412.529) 
that was less than the full LTC-DRG 
payment amount because the 
beneficiary had insufficient remaining 
Medicare days, the LTCH could also 
charge the beneficiary for services 
delivered on those uncovered days 
(§ 412.507). 


E. Administrative Simplification 
Compliance Act (ASCA) and Health 
Insurance Portability and 
Accountability Act (HIPAA) Compliance 


Claims submitted to Medicare must 
comply with both the Administrative - 
Simplification Compliance Act (ASCA) 
(Pub. L. 107-105), and Health Insurance 
Portability and Accountability Act 
(HIPAA) (Pub. L. 104-191). Section 3 of 
the ASCA requires that the Medicare 
Program deny payment under Part A or 
Part B for any expenses for items or 
services “for which a claim is submitted 
other than in an electronic form ° 
specified by the Secretary.” Section 
1862(h) of the Act (as added by section 
3(a) of the ASCA) provides that the 
Secretary shall waive such denial in two 


types of cases and may also waive such . 


denial ‘‘in such unusual cases as the 


‘Secretary finds appropriate.” (Also, see 


68 FR 48805, August 15, 2003, 
implementing section 3 of the ASCA.) 
Section 3 of the ASCA operates in the 
context of the Administrative 
Simplification provisions of HIPAA, © 
which include, among other provisions, 
the transactions and code sets standards 
requirements codified as 45 CFR parts 
160 and 162, subparts A and I through 
R (generally known as the Transactions 
Rule). The Transactions Rule requires 
covered entities, including covered 
providers, to conduct covered electronic 
transactions according to the applicable 
transactions and code sets standards. 


II. Publication of Proposed Rulemaking 


On January 27, 2006; we published 
the RY 2007 LTCH PPS proposed rule 
in the Federal Register (71 FR 4648 


- hospital services provided by long-term 


through 4779) that set forth the 
proposed annual update to the 
payments for the Medicare prospective 
payment system (PPS) for inpatient 


care hospitals (LTCHs) for the 2007 
LTCH PPS rate year. (The annual update 
of the LTC-DRG classifications and 
relative weights for FY 2007 remains 
linked tothe annual adjustments of the 
acute care hospital inpatient DRG 
system, which will be published by 
August 1, 2006 and will be effective 
October 1, 2006. 

In the RY 2607 LTCH PPS proposed 
rule (71 FR 4648 through 4779), we 
discussed the proposed annual update 
to the payment rates for the Medicare 
LTCH PPS, as well as other proposed 
policy changes. The following is a 
summary of the major areas that we 
addressed in the proposed rule. 

In the proposed rule, we discussed 
the LTCH PPS patient classification and 
the relative weights which remain 
linked to the annual adjustments of the 
acute care hospital inpatient DRG 
system, and are based on the annual 
revisions to the International 
Classification cf Diseases, Ninth 
Revision, Clinical Modification (ICD—9— 
CM) codes effective each October 1. (See 
section IV. of this preamble.) 

In addition, we proposed to adopt the 
“Rehabilitation, Psychiatric, Long-Term 
Care (RPL)’’ market basket under the 
LTCH PPS in place of the excluded 
hospital with capital market basket. (See 
section V.B. of this preamble.) 

We also proposed a zero percent 
update to the LTCH PPS Federal rate for 
the 2007 LTCH PPS rate year instead of 
the most recent estimate of the LTCH 
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PPS market basket. (See section V.C. of 
~ this preamble.) 
_ In that same proposed rule, we | 

discussed the proposed prospective . 
payment rate for RY 2007, and the - 
applicable adjustments to the proposed 
payment rates, including the proposed 
revisions to the wage index, the 
proposed cost-of-living adjustment 
factors, the proposed outlier threshold, 
and the proposed transition period 
budget neutrality factor for the 2007 
LTCH PPS rate year. We also proposed 
revisions to the cost-to-charge ratio and 
reconciliation provisions as they apply 
to LTCH outlier payment policies. (See 
section V.C. and V.D. of this-preamble.) 
In addition, we discussed our 
proposal to revise the LTCH PPS labor- 
related share based on RPL market 
basket and our proposal to revise the 
labor-related and non-labor related 
shares of the Federal rate based on the 
RPL market basket. We also proposed to 
postpone the deadline for making the 
one-time prospective adjustment for the 
Federal rate at § 412.523(d)(3). (See 
section V.D. of this preamble.) 

Also, we proposed to revise the 
existing payment adjustment for SSO 
cases by reducing the part of the current 
payment formula that is based on costs 
and adding a fourth component to the 
current payment formula. We also 
proposed to sunset the surgical DRG 
. exception to the payment policy 
established under the 3-day or less 
interruption of stay regulations at 
§ 412.531(a)(1). (See section VI.A. of this 
preamble.) 

For LTCH hospitals within hospitals 
(HwHs) and LTCH satellites, we 
proposed to clarify at § 412.534(c) that 
under the policy for adjusting the LTCH 
PPS payment based on the amount that 
would be determined under the IPPS 
payment methodology, we will calculate 
the LTCH PPS payment amount that is 
_ equivalent to what would otherwise be 
paid under the IPPS. We also proposed 
to codify in regulations the general 
formula we currently use to give affect 
to the regulations as they pertain to 
calculating an amount under subpart O 
that is equivalent to an amount that 
would be determined under § 412.1(a). 
(See section VI.B. of this preamble.) 

In the same proposed rule, we 
discussed our on-going monitoring 
protocols under the LTCH PPS. (See 
section XI. of this preamble.) 

In addition, we discussed the 
recommendations made by the Research 
Triangle Institute, International’s (RTI) 
evaluation of the feasibility of adopting 
recommendations made in the June 
2004 MedPAC Report. (See section XII. 
of this preamble.) 


We also analyzed the impact of the 
proposed changes presented in the 
proposed rule on Medicare 
expenditures, Medicare-participating 


~LTCHs, and Medicare beneficiaries. (See 


section XIV. of this preamble.) 

In Appendix A of the proposed rule, _ 
we presented a description of a 
preliminary model of an update ~ 


framework under the LTCH PPS that we. 


may propose to use in the future for 
purposes of the annual updating of the 
LTCH PPS Federal rate in future years. 
We received a total of 860 timely 
comments on the proposed rule. The 
major issues addressed by the 
commenters included: The proposed 
update framework; the proposed RPL 
framework; the proposed update to the 
Federal rate for RY 2007; the proposed 
high cost outlier (HCO) threshold for RY 
2007; the proposed revision to the cost- 
to-charge ratios and reconciliation 
provisions as they apply to LTCH 
outlier payment policies; the proposed 
sunsetting of the surgical-DRG 
exception to the 3-day or less 
interruption of stay policy; the proposed 
SSO policy; the proposed postponement 
of the one-time prospective adjustment 
to the standard Federal rate; the 
proposed clarification of the present 


. policy for adjusting the LTCH PPS 
- payment for LTCH HwHs and LTCH 


satellites; and discussion of the 
recommendations made by RTI. 
Summaries of the public comments 
received and our responses to those 
comments are described below under 
the appropriate heading. : 


If. Summary of the Major Contents of 
This Final Rule 

In this final rule, we are setting forth 
the annual update to the payment rates 
for the Medicare LTCH PPS, as well as 
finalizing other policy changes. The 
following is a summary of the major 
areas that we are addressing in this final 
rule. 


A. Update Changes - 


In section IV of this preamble, we 
discuss the LTCH PPS patient 
classification and the relative weights 
which remain linked to the annual 
adjustments of the acute care hospital 
inpatient DRG system, which are based 
on the annual revisions to the * 
International Classification of Diseases, 
Ninth Revision, Clinical Modification 
(ICD-9—CM) codes effective each 
October 1. 

In section V. through XII. of this 
preamble, we specify the factors and 
adjustments used to determine the 
LTCH PPS rates that are applicable to 
the 2007 LTCH PPS rate year, including 
revisions to the wage index, the 


applicable adjustnients to payments, 
cost-of-living adjustment factors, the 


_ outlier threshold, the budget neutrality 


factor, MedPAC recommendations and 
monitoring. . 

In section V.B. of this preamble, we 
are adopting the “Rehabilitation, 
Psychiatric, Long-Term Care (RPL)” 
market basket under the LTCH PPS in 
place of the excluded hospital with 
capital market basket. We are also 
revising the labor-related share (and, 
non-labor related share) of the Federal 


’ rate based on the RPL market basket. 


(See section V.D.1.c. of this preamble). 
As discussed in section V.C. of this 
preamble, we are implementing a zero 
percent update to the LTCH PPS Federal 
rate for the 2007 LTCH PPS rate year 


_ based on an adjustment to the most 


recent estimate of the LTCH PPS market 


_ basket to account for apparent case-mix 


increase. 

While we proposed to revise the cost- 
to-charge ratio and reconciliation 
provisions as they apply to LTCH 
outlier payment policies, we are not - 
making these changes in this final rule; 
rather, in response to comments, we are 
again proposing these policies in the FY ~ 
2007 IPPS proposed rule, and we are 
including additional data requested by 
commenters. 


B. Policy Changes — 


In section V.D.6. of this preamble, we 
are postponing the deadline for making 
the one-time prospective adjustment for | 
the Federal rate at § 412.523(d)(3). 

In section VI.A. of this preamble, we 
are revising the existing payment 


‘adjustment for SSO cases. Also in 


section VI.A. of this preamble, we are 
sunsetting the surgical DRG exception to 
the payment policy established under 
the 3-day or less interruption of stay 
regulations at § 412.531(a)(1). 

In section VI.B. of this preamble, for 
LTCH hospitals within hospitals - 
(HwHs) and LTCH satellites, we are 
clarifying at § 412.534(c) the policy for 
adjusting the LTCH PPS payment based 
on the amount that would be 
determined under the IPPS 


- methodology. We state the methodology - 


used for calculating the LTCH PPS 
payment amount that is equivalent to 
what would otherwise be paid under the 
IPPS. We are also codifying in 
regulations the general formula we 
currently use to give affect to the 
regulations as they pertain to calculating 
an amount under subpart O that is 
equivalent to an amount that would be 
determined under § 412.1(a). 


C. MedPAC Recommendations 


In section XII.A. of this preamble, we 
discuss the recommendation made in 


| 
| 
| 
| 
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the March 2006 Report to Congress: 
-Medicare Payment Policy to eliminate 
an update to payment rates for long- 
term care services for RY 2007. 

In section XII.B. of this preamble, we 
discuss Research Triangle Institute, 
International’s (RTI) evaluation of the 
feasibility of adopting recommendations 
made in the June 2004 MedPAC report. 

In Appendix A of this final rule, we 
present a description of a preliminary 
model of an update framework under 
the LTCH PPS that we may propose to 
use in the future for purposes of the 
annual updating of the LTCH PPS 
Federal rate in future years. 


D. Impact 


_ Insection XV. of this preamble, we 
analyze the impact of the changes 
presented in this final rule on Medicare 
expenditures, Medicare-participating 
LTCHs, and Medicare beneficiaries. 


IV. Long-Term Care Diagnosis-Related 
Group (LTC-DRG) Classifications and 
Relative Weights 


A. Background 


Section 123 of the BBRA specifically 
requires that the Secretary implement a 
PPS for LTCHs (that is, a per discharge 
system with a DRG-based patient 
classification system reflecting the 
differences in patient resources and 
costs in LTCHs while maintaining 
budget neutrality). Section 307(b)(1) of 
the BIPA modified the requirements of 
section 123 of the BBRA by specifically 
requiring that the Secretary examine 
“the feasibility and the impact of basing 
payment under such a system [the 
LTCH PPS] on the use of existing (or 
refined) hospital DRGs that have been 
modified to account for different 
resource use of LTCH patients as well as 
the use of the most recently available 
hospital discharge data.” 

In accordance with section 123 of the 
BBRA as amended by section 307(b)(1) 
of the BIPA and § 412.515, we use 
information derived from LTCH PPS 
patient records to classify these cases 
into distinct LTC-DRGs based on 
clinical characteristics and estimated 
resource needs. The LTC—DRGs used as 
the patient classification component of « 
the LTCH PPS correspond to the 
hospital inpatient DRGs in the IPPS. We 
assign an appropriate weight to the 
LTC-DRGs to account for the difference 
in resource use by patients exhibiting 
the case complexity and multiple 
medical problems characteristic of 
LTCHs. 

In a departure from the IPPS, we use 
low volume LTC-DRGs (less than 25 
’ LTCH cases) in determining the LTC- 
DRG weights, since LTCHs do not 


typically treat the full range of 
diagnoses as do acute care hospitals. In 
order to manage the large number of low 
volume DRGs (all DRGs with fewer than 
25 cases), we group low volume DRGs 
into 5 quintiles based on average charge 
per discharge. (A listing of the current 
composition of low volume quintiles 
used in determining the FY 2006 LTC- 


_ DRG relative weights appears in the FY 


2006 IPPS final rule (70 FR 47329 
through 47332). A listing of the 
composition of proposed low volume 
quintiles used in determining the 
proposed FY 2007 LTC-DRG relative 
weights appears in the FY 2007 IPPS 
proposed rule (71 FR 24054 through 
24058). We also account for adjustments 
to payments for cases in which the stay 
at the LTCH is less than or equal to five- 
sixths of the geometric ALOS and 
classify these cases as SSO cases. (A 
detailed discussion of the application of 
the Lewin Group model that was used 
to develop the LTC-DRGs appears in the 
August 30, 2002 LTCH PPS final rule 
(67 FR 55978).) 


B. Patient Classifications into DRGs 


Generally, under the LTCH PPS, a 
Medicare payment is made at a 


_ predetermined specific rate for each 


discharge; that payment varies by the 
LTC-DRG to which a beneficiary’s stay 
is assigned. Cases are classified into 
LTC—DRGs for payment based on the 
following six data elements: 

(1) Principal diagnosis. 

(2) Up to eight additional diagnoses. 

(3) Up to six procedures performed. 

(4) Age. 

(5) Sex. 

(6) Discharge status of the patient. 

As indicated in the August 30, 2002 


LTCH PPS final rule, upon the discharge 


of the patient from an LTCH, the LTCH 
must assign appropriate diagnosis and 
procedure codes from the most current 
version of the ICD-9—CM. HIPAA 
transactions and code sets standards 
regulations (45 CFR parts 160 and 162) 
require that no later than October 16, 
2003, all covered entities must comply 
with the applicable requirements of 


‘subparts A and I through R of part 162. 


Among other requirements, those 
provisions direct covered entities to use 
the ASC X12N 837 Health Care Claim: 
Institutional, Volumes 1 and 2, version 
4010, and the applicable standard 
medical data code sets for the : 
institutional health care claim or 
equivalent encounter information 
transaction. (See 45 CFR 162.1002 and 
45 CFR 162.1102). 

Medicare FIs enter the clinical and 
demographic information into their 
claims processing systems and subject 
this information to a series of automated 


screening processes called the Medicare 
Code Editor (MCE). These screens are 
designed to identify cases that require. 
further review before assignment into a 
DRG can be made. During this process, 
the following types of cases are selected 
for further development: 

e Cases that are improperly coded. 
(For example, diagnoses are shown that 
are inappropriate, given the sex of the 
patient. Code 68.6, Radical abdominal 
hysterectomy, would be an 
a code for a male.) 

e Cases including surgical procedures 
not covered under Medicare. (For 
example, organ transplant in a non- 
approved transplant center.) 

¢ Cases requiring more information. 
(For example, ICD-9—CM codes are 
required to be entered at their highest 
level of specificity. There are valid 3- 


- digit, 4-digit, and 5-digit codes. That is, 


code 262, Other severe protein-calorie 
malnutrition, contains all appropriate 
digits, but if it is reported with either 
fewer or more than 3 digits, the claim 
will be rejected by the MCE as invalid.) 

¢ Cases with principal diagnoses that 
do not usually justify admission to the 
hospital. (For example, code 437.9, 
unspecified cerebrovascular disease. 
While this code is valid according to the 
ICD—9—CM coding scheme, a more 
‘precise code should be used for the 
principal diagnosis.) 

After screening through the MCE, 
each claim will be classified into the 
appropriate LTC—DRG by the Medicare 
LTCH GROUPER software. As indicated 
in the August 30, 2002 LTCH PPS final 
rule, the Medicare GROUPER software, 
which is used under the LTCH PPS, is 
specialized computer software, and is 
the same GROUPER software program 
used under the IPPS. The GROUPER 
software was developed as a means of 
classifying each case into a DRG on the 
basis of diagnosis and procedure codes 
and other demographic information 
(age, sex, and discharge status). 
Following the LTC—DRG assignment, 
the Medicare FI determines the 
prospective payment by using the 
Medicare PRICER program, which 
accounts for hospital-specific 
adjustments. Under the LTCH PPS, we 
provide an opportunity for the LTCH to 
review the LTC-DRG assignments made 
by the FI and to submit additional 
information within a specified 
timeframe as specified in § 412.513(c). 

The GROUPER software is used both 
to classify past cases in order to measure 
relative hospital resource consumption 
to establish the DRG weights and to 
classify current cases for purposes of | 
determining payment. The records for 
all Medicare hospital inpatient 
discharges are maintained in the 


27804 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006/Rules and Regulations 


MedPAR file. The data in this file are 
used to evaluate possible DRG 
classification changes and to recalibrate 
the DRG weights during our annual 
update under both the IPPS (§ 412.60(e)) 
and the LTCH PPS (§ 412.517). As 
discussed in greater detail in sections 
IV.D. and E. of this preamble, with the 
implementation of section 503(a) of the 
Medicare Prescription Drug, 
Improvement, and Modernization Act of 
2003 (MMA) (Pub. L. 108-173), there is 
the possibility that one feature of the 

- GROUPER software program may be 
updated twice during a Federal fiscal 
year (FY) (October 1 and April 1) as 
required by the statute for the IPPS (69 
FR 48954 through 48957). Specifically, 
as we discussed in the FY 2006 IPPS 
final rule, ICD-9—CM diagnosis and 
procedure codes for new medical 
technology may be created and added to 
existing DRGs inthe middle ofthe 
Federal FY on April 1 (70 FR 47323). 
However, this policy change will have 
no effect on the LTC-DRG relative 
weights, which will continue to be 
updated only once a year (October 1), 
nor will there be any impact on 
Medicare payments under the LTCH 
PPS. The use of the ICD-9-CM code set 
is also compliant with the current 
requirements of the Transactions and 
Code Sets Standards regulations at 45 
CFR parts 160 and 162, published in 
accordance with HIPAA. 


C. Organization of DRGs 


The DRGs are organized into 25 major 
diagnostic categories (MDCs), most of 
which are based on a particular organ ~ 
system of the body; the remainder 
involve multiple organ systems (such as 
MDC 22, Burns). Accordingly, the 
principal diagnosis determines MDC 
assignment. Within most MDCs, cases 
are then divided into surgical DRGs and 
medical DRGs. Surgical DRGs are 
assigned based on a surgical hierarchy 
that orders operating room (O.R.) 
procedures or groups of O.R. procedures 
by resource intensity. The GROUPER 
software program does not recognize all 
ICD-—9—CM procedure codes as 
procedures that affect DRG assignment, 
that is, procedures which are not 3 
surgical (for example, EKG), or minor 
ee procedures (for example, 86.11, 

opsy of skin and subcutaneous tissue). 

e medical DRGs are generally 
differentiated on the basis of diagnosis. 
Both medical and surgical DRGs may be 
further differentiated based on age, sex, 
discharge status, and presence or 
absence of complications or 
comorbidities (CC). We note that CCs 
are defined by certain secondary 
diagnoses not related to, or not 
inherently a part of, the disease process 


identified by the principal diagnosis. 
(For example, the GROUPER software 
would not recognize a code from the 
800.0x series, Skull fracture, as a CC 
when combined with principal 
diagnosis 850.4, Concussion with 
prolonged loss of consciousness, 
without return to preexisting conscious . 
level.) In addition, we note that the 
presence of additional diagnoses does 
not automatically generate a CC, as not 
all DRGs recognize a comorbid or 
complicating condition in their 
definition. (For example, DRG 466, 
Aftercare without History of Malignancy 
as Secondary Diagnosis, is based solely 
on the principal diagnosis, without 
consideration of additional diagnoses 
for DRG determination.) 

In its June 2000, Report to Congress, 
MedPAC recommended that the 
Secretary ‘‘“* * * improve the hospital 
inpatient prospective payment system 
by adopting, as soon as practicable, 
diagnosis-related group refinements that 
more fully capture differences in 
severity of illness among patients” 
(Recommendation 3A, p. 63). In 
response to that recommendation, we 
determined at that time that it was not 
practical to develop a refinement to 
inpatient hospital DRGs based on 
severity due to time and resource 
requirements. However, this does not 
preclude us from development of a 


’ severity-adjusted DRG refinement in the 


future. That is, a refinement to the list 
of CCs could be-incorporated into the 
existing DRG structure. It is also 
possible that a more comprehensive 
severity adjusted structure may be 
created if a new code set is adopted. 
That is, if ICD-9-CM is replaced by 
ICD-—10-—CM (for diagnostic coding) and 
ICD-—10-PCS (for procedure coding) or 
by other code sets, a severity concept 
may be built into the resulting DRG 
assignments. Of course, any change to 
the code set would be adopted through 
the process established in the HIPAA 
Administrative Simplification 
Standards provisions. 

In its March 2005 Report to Congress, 

“Physician-Owned Specialty 

Hospitals,” MedPAC recommended that 
the Secretary improve payment 
accuracy in the hospital IPPS by, among 
other things, “refining the current DRGs 
to more fully capture differences in 
severity of illness among patients” 


' (Recommendation 1, p. 93). In the FY 


2006 IPPS final rule (70 FR 47474 
through 47479), we stated that we : 
expected to make changes to the DRGs 
to better reflect severity of illness and 
we indicated that we plan to conduct a 
comprehensive review of the CCs list for 
FY 2007. We also indicated that we are 
considering the possibility of proposing 


to use the All Patient Refined (APR) 


DRGs under the IPPS for FY 2007. We 
explained that we did not propose to 
adopt the APR-DRGS under the IPPS for 
FY 2006 because it would represent a 
significant undertaking that could have 
a substantial effect on all hospitals and 
there was insufficient time to fully 
analyze a change of that magnitude. 
However, as an interim step to better 
recognize severity in the DRG system for 
FY 2006, until we could complete a 
more comprehensive analysis of the 
APR-DRG system and CC list as part of 
a complete analysis of the MedPAC 
recommendations that we planned to 
perform over the next year, we 
established cardiovascular DRGs 547 
through 558 as described in the FY 2006 
IPPS final rule (70 FR 47474 through 
47478). 


In the FY 2007 IPPS proposed rule, 
we presént the proposed changes to the 
DRG system for FY 2007 (71 FR 24049). 
In that rule, we proposed to use the 
IPPS GROUPER Version 24.0 for FY 
2007 to process LTCH PPS claims for 
LTCH discharges occurring from 
October 1, 2006 through September 30, 
2007 (71 FR 24049). As we also noted 
in that proposed rule, in its March 1, 
2005 Report to Congress on Medicare 
Payment Policy (page 64) and 
Recommendation 1 in the 2005 Report 
to Congress on Physician-Owned 
Specialty Hospitals, MedPAC 
recommended that CMS, among other 
things, refine the current DRGs under 
the IPPS to more fully capture 
differences in severity of illness among © 
patients. In evaluating this MedPAC 
recommendation for the IPPS, we are 
evaluating the APR-DRG Grouper used 
by MedPAC in its analysis. Based on 
this analysis, we developed a 
consolidated severity adjusted DRG 
system that we believe could be a better 
alternative for recognizing severity of 
illness among the Medicare population 


. that we are considering to propose for 


future use under the IPPS. As discussed 
above in this section, the LTCH PPS 


uses the same patient classification 


system (that is, DRGs). In response to 
MedPAC recommendations that severity 
adjusted DRGs be adopted under the 
IPPS, we are examining the possibility 
of adopting a consolidated version of 
the APR-DRGs. In the event that 
severity adjusted DRGs, such as the 
consolidated severity adjusted DRGs, 
are adopted under the IPPS, we would 
need to consider whether to revise the 
patient classification system under the 
LTCH PPS. Any proposed changes to 
the patient classification system would 
be done through notice and comment 
rulemaking. 
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D. Update of LTC-DRGs 


For FY 2006, the LTC-DRG patient 
classification system was based on 
LTCH data from the-FY 2004 MedPAR 
file, which contained hospital bills data 
from the March 2005 update. The 
patient classification system consists of 
526 DRGs that formed the basis of the 
FY 2006 LTCH PPS GROUPER program. 
The 526 LTC—DRGs included two “error 
DRGs.” As in the IPPS, we included two 
error DRGs in which cases that cannot 
be assigned to valid DRGs will be 
grouped. These two error DRGs are DRG 
469 (Principal Diagnosis Invalid as a 
Discharge Diagnosis) and DRG 470 
(Ungroupable). (See the FY 2006 IPPS 
final rule (70 FR 47323 through 47341)). 
The other 524 LTC—DRGs are the same 
DRGs used in the IPPS GROUPER 
program for FY 2006 (Version 23.0). 

In the past, the annual update to the 
CMS DRGs was based on the annual 
revisions to the ICD-9—CM codes and 
was effective each October 1. The ICD- 
9—CM coding update process was 
revised as discussed in greater detail in 
the FY 2005 IPPS final rule (69 FR 
48954 through 48957). Specifically, 
section 503(a) of the MMA includes a 
requirement for updating ICD-9-CM 
codes twice a year instead of the current 
process of annual updates on October 1 
of each year. This requirement is 
included as part of the amendments to 
the Act relating to recognition of new 
medical technology under the IPPS. (For 
additional information on this’ 
provision, including its implementation 
and its impact on the LTCH PPS, refer 
to the FY 2005 IPPS final rule (69 FR 
48952 through 48957) and the RY 2006 
LTCH PPS final rule (70 FR 24172 
through 24177).) 

As discussed in the RY 2006 LTCH 
PPS final rule, with the implementation 
of section 503(a) of the MMA, there is 
the possibility that one feature of the 
GROUPER software program may be 
updated twice during a Federal FY 
(October 1 and April 1) as required by 
the statute for the IPPS (70 FR 24173 
through 24175). Specifically, ICD-9-—CM 
diagnosis and procedure codes for new 
medical technology may be created and 
added to existing DRGs in the middle of 
the Federal FY on April 1. No new LTC- 
DRGs will be created or deleted. 
Consistent with our current practice, 
any changes to the DRGs or relative 
weights will be made at the beginning 
of the next Federal FY (October 1). 
Therefore, there will not be any impact 
on Medicare payments under the LTCH 
PPS. The use of the ICD-9-CM code set 
is also compliant with the current 
requirements of the Transactions and 
Code Sets Standards regulations at 45 


CFR parts 160 and 162, issued under 


As we explained in the FY 2006 IPPS 
final rule, historically in the health care 
industry annual changes to the ICD-9- 
CM codes were effective for discharges 
occurring on or after October 1 each 
year (70 FR 47323). Thus, the manual 
and electronic versions of the GROUPER 
software, which are based on the ICD-— 
9-GM codes, were also revised annually 
and effective for discharges occurring on 
or after October 1 each year. The patient 
classification system used under the 
LTCH PPS (LTC—DRGs) is based on the 


_ DRG patient classification system used 


under the IPPS, which historically had 
been updated annually and effective for 
discharges occurring on or after October 
1 through September 30 each year. As 
we also mentioned, the ICD-9-CM 
coding update process was revised as a 
result of the implementation of section 
503(a) of the MMA, which includes a 
requirement for updating ICD-9-CM 
codes as often as twice a year instead of 
the current process of annual updates 
on October 1 of each year. As discussed 
in the FY 2005 IPPS final rule, this 
requirement is included as part of the 
amendments to the Act relating to 
recognition of new medical technology 
under the IPPS (69 FR 48954 through 
48957). Section 503(a) of the MMA 
amended section 1886(d)(5)(K) of the 
Act by adding a new paragraph (vii) 
which states that “‘the Secretary shall 
provide for the addition of new 
diagnosis and procedure codes on April 
1 [sic] of each year, but the addition of 
such codes shall not require the 
Secretary to adjust the payment (or 
diagnosis-related group classification) 

* * * until the fiscal year that begins 
after such date.” This requirement will 
improve the recognition of new 
technologies under the IPPS by 
accounting for those ICD-9—CM codes 
in the MedPAR claims data at an earlier 
date. 

- Despite the fact that aspects of the 
GROUPER software may be updated to 
recognize any new technology ICD-9— 
CM codes, there will be no impact on 
either LTC-DRG assignments or 
payments under the LTCH PPS at that 
time. That is, changes to the LTC-DRGs 
(such as the creation or deletion of LTC— 


. DRGs) and the relative weights will 


continue to be updated in the manner 
and timing (October 1) as they are now. 
Updates to the GROUPER software for 
both the IPPS and the LTCH PPS (for 
relative weights and the creation or 
deletion of DRGs) are made in the 
annual IPPS proposed and final rules 
and are effective each October 1. We 
also explained that since we do not 
publish a midyear IPPS rule, April 1 


code updates will not be published in 

a midyear IPPS rule: Rather, we will 
assign any new diagnosis or procedure 
codes to the same DRG in which its 
predecessor code was assigned, so that 
there will be no impact on the DRG 
assignments until the following October 
1. Any coding updates will be available 
through the websites provided in 
section IV.E. of this preamble and 
through the Coding Clinic for ICD-9- 
CM. Publishers and software vendors 
currently obtain code changes through 
these sources in order to update their 
code books and software system. If new 
codes are implemented on April 1, 
revised code books and software 
systems, including the GROUPER | 
software program, will be necessary 
because we must use,current ICD-9—CM 
codes. Therefore, for purposes of the 
LTCH PPS, because each ICD-9-CM 
code must be included in the GROUPER 
algorithm to classify each case into an 
LTC—DRG, the GROUPER software 
program used under the LTCH PPS 
would need to be revised to 
accommodate any new codes. 

In implementing section 503(a) of the 
MMA, there will only be an April 1 
update if new technology codes are 
requested and approved. We note that 
any new codes created for April 1 
implementation will be limited to those 
diagnosis and procedure code revisions 
primarily needed to describe new 
technologies and medical services. 
However, we reiterate that the process 
of discussing updates to the ICD-9—CM 
has been an open process through the 
ICD-9—CM Coordination and 
Maintenance Committee since 1995. 
Requestors will be given the 
opportunity to present the merits for a 
new code and make a clear and 
convincing case for the need to update 
ICD-—9—CM codes through an April 1 
update. 

Discharges between October 1, 2005, 
and ‘September 30, 2006, (Federal FY 
2006) are using Version 23.0 of the 
GROUPER software for both the IPPS 
and the LTCH PPS. Consistent with our 
current practice, any changes to the 
DRGs or relative weights will be made 
at the beginning of the Federal FY 
(October 1). We will notify LTCHs of 
any revised LTC-DRG relative weights 
based on the final DRGs and the 
applicable version of the GROUPER 
software program that will be effective 
October 1, 2006, in the annual IPPS 
proposed and final rules. At the 
September 2005 iCD-9—-CM 
Coordination and Maintenance 
Committee meeting, there were no 
requests for an April 1, 2006 
implementation of ICD-9—CM codes, 
and therefore, the next update to the 


| 
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ICD-9-CM coding system will not occur chiefly responsible for occasioning the updating ICD-9-CM codes twice a year 

until October 1, 2006 (FY 2007). admission of the patient to the hospital _ instead of the current process of annual 

Presently, as there were no coding for care. updates on October 1 of each year. This 
* changes suggested for an April 1, 2006 ¢ Other diagnoses (also called requirement will improve the 

update, the ICD-9—CM coding set secondary diagnoses or additional — recognition of new technologies under 

implemented on October 1, 2005, will diagnoses) are defined as all conditions _the IPPS by accounting for them in the 

continue through September 30, 2006 that coexist at the time of admission, GROUPER software at an earlier date. 

(FY 2006). The next update to the LTC- _ that develop subsequently, or that affect Because this new statutory requirement 

DRGs and relative weights for FY 2007 _ the treatment received or the LOS or could have a significant impact on 

will be presented in the FY 2007 IPPS__ both. Diagnoses that relate to an earlier _ health care providers, coding staff, 

proposed and final rules. Furthermore, episode of care that have no bearingon _ publishers, system maintainers, and 

we would notify LTCHs of any revisions the current hospital stay are excluded. _ software systems, among others, we 

to the GROUPER software used under ¢ All procedures performed will be solicited comments on our proposed 

the IPPS and LTCH PPS that would be reported. This includes those that are provisions to implement this 

implemented April 1, 2007. As noted surgical in nature, carry a procedural requirement as part of the FY 2005 IPPS 

previously in this section, in the FY risk, carry an anesthetic risk, or require —_ proposed rule (69 FR 28220 through 

2007 IPPS proposed rule (71 FR 24050),  SPecialized training. 


Ww ide LTCHis with d 28221). We responded to comments and 
we proposed to use Version 24.0 of the . the d Of 60-day published our new policy regarding the 
CMS GROUPER, which would be used . Window alter the date of the notice o updating of ICD-9-CM codes in the FY 


under the IPPS for FY 2007, to classify the ae eye abate poo 2005 IPPS final rule (69 FR 48954 
cases for LTCH PPS discharges that |  Tequest review of that assignment. through 48957). 


Additional information may be 
would ater 1.2008 Provided uy the TCH tothe pat While this now requirement ates 


of that seviow. that the Secretary shall not adjust the 
E. ICD-9-CM Coding System 


payment of the DRG classification for. 
2. Maintenance of the ICD-9-CM any codes created for use on April 1, 

1. Uniform Hospital Discharge Data Set Coding System 

(UHDDS) Definitions 


DRG software and other systems will 
The ICD-9-CM Coordination and have to be updated in order to recognize 
Because the assignment ofacasetoa Maintenance (C&M) Committee is a and accept the new codes. If any coding 
particular LTC—DRG will help Federal interdepartmental committee, changes were implemented on April 1, 
determine the amount that will be paid _co-chaired by the National Center for the Medicare GROUPER software 
for the case, it is important that the Health Statistics (NCHS) and CMS, that program used under both the IPPS and 
coding is accurate. Classifications and _is charged with maintaining and - the LTCH PPS would need to be revised 
- terminology used inthe LTCH PPS are —_— updating the ICD-9—-CM system. The to reflect the new ICD-9-CM codes 
consistent with the ICD-9-CM and the ~ C&M Committee is jointly responsible because the LTC—DRGs are the same 
UHDDS, as recommended to the for approving coding changes, and DRGs used under the IPPS. 
Secretary by the National Committee on developing errata, addenda, and other = Furthermore, although the GROUPER 
Vital and Health Statistics (“Uniform modifications to the ICD-9-CM to software used under both the IPPS and 
Hospital Discharge Data: Minimum Data reflect newly developed procedures and the LTCH PPS would need to be revised 
Set, National Center for Health technologies and newly identified to accommodate the new codes effective 
Statistics, April 1980”) and as revised in diseases. The C&M Committee is also April 1, there would be no additions or 
1984 by the Health Information Policy _ responsible for promoting the use of deletions of DRGs nor would the 
Council (HIPC) of the Department of | Federal and non-Federal educational relative weights used under the IPPS 
Health and Human Services (HHS). programs and other communication and the LTCH PPS, respectively, be 
We note that the ICD-9-CM coding techniques with a view toward changed until the annual update on 
terminology and the definitions of standardizing coding applications and October 1 (to the extent that those 
principal and other diagnoses of the upgrading the quality of the changes are warranted), just as they are 
UHDDS are consistent with the classification system. historically updated. As.the LTCH PPS 
requirements of the HIPAA The NCHS has lead responsibility for is based on the IPPS, we adopted the 
Administrative Simplification Act of the ICD-9—CM diagnosis codes included same approach used under the IPPS for | 
1996 (45 CFR part 162). Furthermore, in the Tabular List and Alphabetic potential April 1 ICD-9-CM coding 
the UHDDS was used asa standard for = Index for Diseases, while we have the changes. That is, we will assign any new 
the development of policies and ~ lead responsibility for the ICD-9-CM diagnosis codes or procedure codes to 
programs related to hospital discharge procedure codes included in the the same DRG in which its predecessor 
statistics by both governmental and Tabular List and Alphabetic Index for code was assigned, so there will be no 
nongovernmental sectors for over 30 Procedures. The C&M Committee DRG impact in terms of potential DRG 
years. In addition, the following encourages participation by health- assignment until the following October 
definitions (as described in the 1984 related organizations in this process and 1. We will maintain the current method 
Revision of the UHDDS, approved by holds public meetings for discussion of of publicizing any new code changes, as 
the Secretary for use starting January educational issues and proposed coding noted below. Current addendum and 
1986) are requirements of the ICD-9- changes twice a year at the CMS Central code title information is published on 
CM coding system, and have been used Office located in Baltimore, Maryland. the CMS web page at: http:// 
as a standard for the development ofthe The agenda and dates of the meetings www.cms.hhs.gov/ 
CMS DRGs: can be accessed on our Web site at: ICD9ProviderDiagnosticCodes/ 
¢ Diagnoses are defined to include all _Attp://www.cms.hhs.gov/ 04_addendum.asp. Summary tables 
diagnoses that affect the current hospital [CD9ProviderDiagnosticCodes. showing new, revised, and deleted code 
stay. As discussed previously in this titles are also posted on the following 
¢ Principal diagnosis is defined as the section of the preamble, section 503(a) | CMS web page: hitp:// 
condition established after study tobe of the MMA includes a requirement for © www.cms.hhs.gov/ 


. 

states 

q 
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ICD9ProviderDiagnosticCodes/ 
07_summarytables.asp. Information on 
ICD-9-—CM diagnosis codes can be 
found at http://www.cins.hhs.gov/ 
ICD9ProviderRiagnosticCodes/. 
Information on new, revised, and 
deleted ICD-9-CM codes is also 
available in the American Hospital 
Association (AHA) publication, the 
Coding Clinic for ICD-9-CM. AHA also 
distributes information to publishers 
and software vendors. We also send 
copies of all ICD-9—CM coding changes 
to our contractors for use in updating 
their systems and providing education 
to providers. 

If the April 1 changes are made to 
ICD-—9—CM diagnosis or procedure 
codes, LTCHs will be required to obtain 
the new codes; coding books, or encoder 
updates, and make other system changes 
in order to capture and report the new 
codes. When we implemented section 


503(a) of the MMA in the FY 2605 IPPS © 


final rule, we indicated that we were 
aware of the additional burden this will 
have on health care providers. 

It should be noted that any new codes 
created for April 1 implementation will 
be limited to those diagnosis and 
procedure code revisions primarily 

needed to describe new technologies 
and medical services. However, we 
reiterate that the process for discussing 
updates to the ICD-9-CM has been an 
open process through the ICD-9-CM 
C&M Committee since 1995. Any 
requestor who makes a clear and 
convincing case for the need to update 
ICD-9—CM codes for purposes of the 
IPPS new technology add-on payment © 
process through an April 1 update will 
be given the opportunity to present the 
merits of their proposed new code. 

At the September 2005 C&M 
Committee meeting, no new codes were 
proposed for update on April 1, 2006. - 
While no DRG additions or deletions or 
changes to relative weights will occur 
prior to the usual October 1 update, in 
the event any new codes were created 
to describe new technologies and 
medical services through an April 1, 
2006 update, under our policy 
established in the RY 2006 final rule (70 
FR 24176), LTCH systems would have” 
been expected to recognize and report 
those new codes through the channels 
as described in this sectiqn. 

‘The ICD-9-CM coding changes that 
have been adopted by the C&M 
Committee would become effective 
either at the beginning of each Federal 
FY (October 1) or, in the case of codes 
created to capture new technology, 

April 1 of each year. Coders will be 
expected to use the most current ICD-— 
9—CM codes, as updated. Because we do 
not publish a mid-year IPPS rule, the 


currently accepted avenues of 
information dissemination will be used 
to inform all ICD-9-CM code users of 
any changes to the coding system. These 
avenues were described in section IV.D. 
of this preamble and were discussed at 
length in the FY 2005 IPPS final rule (69 
FR 48956). Coders in LTCHs using the 
updated ICD-9—CM coding system will 
be on the same schedule as the rest of 
the health care industry. In the past, the 
updated ICD-9—CM was not available 
for use until October 1 of each year. 


Therefore, because the LTCH PPS and 
the IPPS use the same GROUPER 
software, the LTCH PPS will be directly 
affected by the statutory mandates 
directed at the IPPS as amended by 
section 503(a) of the MMA. (We note 
that there is no statutory requirement in 
the LTCH PPS to make additional 
payments for new technology.) The 
practical effect of this provision is that 
the GROUPER software must accept 
new ICD-9-CM codes reflecting the 
incorporation of new technologies into 
inpatient treatment at an acute care 
hospital prior to the scheduled annual 
update of the GROUPER software. 
Despite the fact that there are no 
provisions for additional payments for 
new technology under the LTCH PPS as 
there are under the IPPS, statutory 
compliance requires an alteration of the 
GROUPER software used under the 
IPPS, and since the LTCH PPS uses the 
same GROUPER software that is used 
under the IPPS, this consequently 
means that the GROUPER software used 
under the LTCH PPS would change. 
While DRG assignments would not 
change from October 1 through 
September 30, it is possible that there 
could be additional new ICD-9-CM 
diagnosis and procedure codes during 
that time, which would be assigned to 
predecessor DRGs. For both the IPPS 
and LTCH coders, it is possible that 
there will be ICD—9—CM codes in effect 
from October 1 through March 31, with 
additional ICD-9-CM codes in effect 
from April 1 through September 30. 
Presently, as there were no coding 
changes suggested for an April 1, 2006 
update, the ICD-9—CM coding set 
implemented on October 1, 2005 will 
continue through September 30, 2006 
(FY 2006). 


Of particular note to LTCHs are the 
invalid diagnosis codes (Table 6C) and 
the invalid procedure codes (Table 6D) 
located in the annual proposed and final 
rules for the IPPS. Claims with invalid 
codes arenot processed by the Medicare 
claims processing system. 


3. Coding Rules and Use of ICD-9-CM 
Codes in LTCHs 


We emphasize the need for proper — 
coding by LTCHs. Inappropriate coding 
of cases can adversely affect the 
uniformity of cases in each LTC-DRG 
and produce inappropriate weighting 
factors at recalibration. We continue to 
urge LTCHs to focus on improved 
coding practices. Because of concerns 
raised by LTCHs concerning correct 
coding, we have asked the AHA to 
provide additional clarification or 
instruction on proper coding in the 
LTCH setting. The AHA will provide 
this instruction via their established 
process of addressing questions through 
their publication, the Coding Clinic for 
ICD-9-CM. Written questions or 
requests for clarification may be 
addressed to the Central Office on ICD- 
9-CM, American Hospital Association, 
One North Franklin, Chicago, IL 60606. 
A form for question(s) is available for 
download and can be mailed on AHA’s 
Web site at: http:// 
www.ahacentraloffice.org. In addition, 
current coding guidelines are available 
at the NCHS Web site: http://« 
www.cdc.gov/nchs/datawh/ftpserv/ 
ftpicd9/ftpicd9.htm#conv. 

In conjunction with the cooperating 
parties (AHA, the American Health 
Information Management Association 
(AHIMA), and NCHS), we reviewed 
actual medical records and are 
concerned about the quality of the 
documentation under the LTCH PPS, as 
was the case at the beginning of the - 
IPPS. We fully believe that, with 
experience, the quality of the 
documentation and coding will 


- improve, as it did for the IPPS. The 


cooperating parties have plans to assist 
their members with improvement in 
documentation and coding issues for the 
LTCHs through specific questions and 
coding guidelines. The importance of 
good documentation is emphasized in 
the revised ICD-9—CM Official 
Guidelines for Coding and Reporting: 
‘‘A joint effort between the attending 


’ physician and coder is essential to 


achieve complete and accurate 
documentation, code assignment, and 
reporting of diagnoses and procedures. 
The importance of consistent, complete. 
documentation in the medical record 
cannot be overemphasized. Without this 
documentation, the application of all 
coding guidelines is a difficult, if not 
impossible, task” (Coding Clinic for 
ICD-9-CM, Fourth Quarter 2002, page 
115). 

To improve medical record 
documentation, LTCHs should be aware 


that if the patient is being admitted for 


continuation of treatment of an acute or 
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chronic condition, guidelines at Section 
1.B.10 of the Coding Clinic for ICD-9- 
CM, Fourth Quarter 2002 (page 129) are 
applicable for the selection of principal 
diagnosis. To clarify coding advice 
issued in the August 30, 2002 final rule 
(67 FR 55979), at Guideline I.B.12, Late 
Effects, we state that a late effect is 
considered to be the residual effect 
(condition produced) after the acute 
phase of an illness or injury has 
terminated (Coding Clinic for ICD-9- 
CM, Fourth Quarter 2002, page 129). 
Regarding whether a LTCH should 

. Teport the ICD-9—CM code(s) foran 
unresolved acute condition instead of 
the code(s) for late effects of 
rehabilitation, we emphasize that each 
case must be evaluated on its unique 
circumstances and coded appropriately. 
Depending on the documentation in the 
medical record, either a code reflecting 
the acute condition or rehabilitation .. 
could be appropriate in a LTCH. 

Since implementation of the LTCH 
PPS, our Medicare FIs have conducted 
training and provided assistance to 
LTCHs in correct coding. We have also 
issued manuals containing procedures 
as well as coding instructions to LTCHs 
and FIs. We will continue to conduct 
training and provide guidance on an as- 
needed basis. We also refer readers to. 
the detailed discussion on correct 
coding practices in the August 30, 2002 
LTCH PPS final rule (67 FR 55981 
through 55983). Additional coding 
instructions and examples will be 
published in the Coding Clinic for ICD- 
9-CM. 


F. Method for Updating the LTC-DRG . 
Relative Weights ; 


As discussed in the August 30, 2002 
LTCH PPS final rule that implemented 
the LTCH PPS, under the LTCH PPS, 
each LTCH will receive a payment that 
represents an appropriate amount for 
the efficient delivery of care to Medicare 
patients (67 FR 55984). The system must 
be able to account adequately for each 
LTCH’s case-mix in order to ensure both 
a fair distribution of Medicare payments 
and access to adequate care for those 
Medicare patients whose care is more 
costly. Therefore, in § 412.523(c), we 
adjust the standard Federal PPS rate by . 
the LTC-DRG relative weights in 
Seemann payment to LTCHs for each 
case. 

Under this payment system, relative 
weights for each LTC-DRG are a 
primary element used to account for the 
variations in cost per discharge and 
resource utilization among the payment 
groups as described in § 412.515. To 
ensure that Medicare patients who are 


classified to each LTC—DRG have access . 


to an appropriate level of services and 


to encourage efficiency, we calculate a 
relative weight for each LTC—DRG that 
represents the resources needed by an 
average inpatient LTCH case in that 
LTC-DRG. For example, cases in a LTC- 
DRG with a relative weight of 2 will, on 
average, cost twice as much as cases in 
a LTC-DRG with a weight of 1. 

As we discussed in the FY 2006 IPPS 


- final rule, the LTC-DRG relative weights 


effective under the LTCH PPS for 
Federal FY 2006 were calculated using 
the March 2005 update of FY 2004 
MedPAR data and Version 23.0 of the 
GROUPER software (70 FR 47325). We 
use total days and total charges in the 
calculation of the LTC-DRG relative 
weights. 

By nature, LTCHs often specialize i in 
certain areas, such as.ventilator- 
dependent patients and rehabilitation 
and wound care. Some case types 
(DRGs) may be treated, to a large extent, - 
in hospitals that have, froma — 
perspective of charges, relatively high 
(or low) charges. Distribution of cases 
with relatively high (or low) charges in 
specific LTC—DRGs has the potential to 
inappropriately distort the measure of 
average charges. To account for the fact 
that cases may not be randomly 
distributed across LTCHs, we use a 
hospital-specific relative value method 
to calculate relative weights. We believe 
this method removes this hospital- 
specific source of bias in measuring 
average charges. Specifically, we reduce 
the impact of the variation in charges 
across providers on any particular LTC- 
DRG relative weight by converting each 
LTCH’s charge for a case to a relative 
value based on that LTCH’s average 
charge. (See the FY 2006 IPPS final rule 


_for further information on the hospital- 


specific relative value methodology (70 
FR 47328 through 47329).) 

To account for LTC-DRGs with low 
volume (that is, with fewer than 25 
LTCH cases), we grouped those low 
volume LTC-DRGs into 1 of 5 categories 
(quintiles) based on average charges, for 
the purposes of determining relative 
weights. For FY 2006, based on the FY 
2004 MedPAR data, we identified 171 
LTG-DRGs that contained between 1 
and 24 cases. This list of low volume 
LTC-DRGs was then divided into 1 of 
the 5 low volume quintiles, each 
containing a minimum of 34 LTC-DRGs 
{171/5 = 34 with 1 LTC-DRG as a 
remainder). Each of the low volume 
LTC-DRGs grouped to a specific 
quintile received the same relative 
weight and ALOS using the formula 
applied to the regular LTC-DRGs (25 or 
more Cases). (See the FY 2006 IPPS final 
rule for further explanation of the 
development and composition of each 


of the 5 low volumé quintiles for FY 


_ 2006 (70 FR 47329 through 47332).) 


After grouping the cases in the 
appropriate LTC—DRG, we calculated 
the relative weights by first removing 
statistical outliers and cases with a LOS 
of 7 days or less. Next, we adjusted the 
number of cases remaining in each 
LTC-DRG for the effect of short-stay 
outlier cases under § 412.529. The short- 
stay adjusted discharges and : 
corresponding charges were used to 
calculate “relative adjusted weights” in 
each LTC-DRG using the hospital- 
specific relative value method. We also 
adjusted the LTC-DRG relative weights 
to account for nonmonotonically 
increasing relative weights. That is, we 
made an adjustment if cases classified to 
the LTC-DRG “with complications or 
comorbidities (CCs)” of a “‘with CC’’/ 
without CC” pair had a lower average 
charge than the corresponding LTC- 
DRG ‘without CCs” by assigning the 
same weight to both LTC-DRGs in the - 
“with CC”’/” without CC” pair. (See the 
FY 2006 IPPS final rule for further - 
details on the steps for calculating the 
LTC-DRG relative weights (70 FR 47336 
through 47341).) 

In addition, of the 526 LTC-DRGs in 
the LTCH PPS for FY 2006, based on 
LTCH cases in the FY 2004 MedPAR 
files, we identified 196 LTC-DRGs for 
which there were no LTCH cases in the 
database. That is, no patients who 
would have been classified to those 
DRGs were treated in LTCHs during FY 
2004 and, therefore, no charge data were 
reported for those DRGs. Thus, in the 
process of determining the relative 
weights of LTC-DRGs, we were unable 


-to determine weights for these 196 LTC- 


DRGs using the method described in 
this section of the preamble. However, 
since patients with a number of the 
diagnoses under these LTC-DRGs may 


be treated at LTCHs beginning in FY 


2006, we assigned relative weights to 
each of the 196 “no volume” LTC—DRGs 
based on clinical similarity and relative 
costliness to one of the remaining 330 _ 
(526 -196 = 330) LTC—DRGs for which 
we were able to determine relative 
weights, based on the FY 2004 claims 
data. (A list of the current no-volume 
LTC-—DRGs and further explanation of 
their FY 2006 relative weight 
assignment can be found in the FY 2006 
IPPS final rule (70 FR 47337 through 
47341).) 

Furthermore, for FY 2006, we 


established LTC—DRG relative weights 


of 0.0000 for heart, kidney, liver, lung, 
and simultaneous pancreas/kidney | 
transplants (LTC-DRGs 103, 302, 480, 
495, 512 and 513, respectively) because 
Medicare will only cover these 
procedures if they are performed at a 
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hospital that has been certified for the 
specific procedures by Medicare and 
presently no LTCH has been so certified. 
If in the future, however, a LTCH- 
applies for certification as a Medicare- 
approved transplant center, we believe 
that the application and approval 
procedure would allow sufficient time 
for us to propose appropriate weights 
for the LTC—DRGs affected. At the 
present time, we included these 6 
transplant LTC-DRGs in the GROUPER 
software program for administrative 
purposes. As the LTCH PPS uses the 
same GROUPER software program for 
LTCHs as is used under the IPPS, 
removing these DRGs would be 
administratively burdensome. 


As we noted previously, there were 
no new ICD-9—-CM code requests for an 
April 1, 2006 update. Therefore, Version 
23.0 of the DRG GROUPER software 
established in the FY 2006 IPPS final 
rule (70 FR 47284 through 47322) will 
continue to be effective until October 1, 
2006. Moreover, the LTC—DRGs and 
relative weights for FY 2006 established 
in that same IPPS finalrule(70FR 
47681 through 47689) will continue to 
be effective until October 1, 2006, (just 
as they would have been even.if there 
had been any new ICD-9-CM code 
requests for an April 1, 2006 update). 
Accordingly, Table 3 in the Addendum 


to this final rule lists the LTC—DRGs and. 


their respective relative weights, 
geometric ALOS, and five-sixths of the 
geometric. ALOS that we will continue . 
to use for the period of July 1, 2006 
through September 30, 2006. (This table 
is the same as table 11 of the Addendum 
to the FY 2006 IPPS final rule (70 FR 
47681 through 47689). The next update 
to the ICD-9-CM coding system was 
presented in the FY 2007 IPPS proposed 
~ rule (since there will be no April 1, 2006 
updates to the ICD-9—CM coding 
system). In addition, the proposed DRGs 
and GROUPER for FY 2007 that would 
be used for the IPPS and the LTCH PPS, 
effective October 1, 2006, were 
presented in the IPPS FY 2007 proposed 
rule in the Federal Register (71 FR 
24049 through 24068). As discussed in. 
that proposed rule, we proposed to - 
calculate the proposed LTC-DRG 
relative weights for FY 2007 using total 
Medicare allowable charges from FY 
2005 Medicare LTCH bill data from the 
December 2005 update of the MedPAR 
file, which were the best available data 
at that time, and we used the proposed 
Version 24.0 of the CMS GROUPER, 
which would be the same GROUPER 
that we proposed to use under the IPPS 
in FY 2007 to classify cases. 
Furthermore, to calculate the final LTC- 
DRG relative weights for-FY 2007, we 


proposed that if more recent data are 
available (for example, data from the 
March 2006 update of the MedPAR file), 
we would use that data and use the 
finalized Version 24.0 ofthe CMS _ 
GROUPER. Table 11 of the Addendum 
to the FY 2007 IPPS proposed rule lists 
the proposed LTC—DRGs and their 
respective proposed relative weights, 
proposed geometric ALOS, and 
proposed five-sixths of the geometric 
ALOS that would be effective for LTCH 
PPS discharges occurring on or after 
October 1, 2006 through September 30, 
2007 (71 FR 24394 through 24403). 


V. Changes to the LTCH PPS Payment 
Rates for the 2007 LTCH PPS Rate Year 


A. Overview of the Development of the 
Payment Rates 


The LTCH PPS was effective for a 
LTCH’s first cost reporting period 
beginning on or after October 1, 2002. 
Effective with that cost reporting period, 


. LTCHs are paid, during a 5-year 


transition period, on the basis of an 
increasing proportion of the LTCH PPS 
Federal rate and a decreasing proportion 


’ of a hospital’s payment under the 
reasonable cost-based payment system, ~ 


unless the hospital makes a one-time 
election to receive payment based on 
100 percent of the Federal rate (see 

§ 412.533). New LTCHs (as defined at . 
§ 412.23(e)(4)) are paid based on 100 
percent of the Federal rate, with no 
phase-in transition payments. 

The basic methodology for 
determining LTCH PPS Federal 
prospective payment rates is set forth in 
the regulations at § 412.515 through 
§ 412.532. Below we discuss the factors 
that will be used to update the LTCH 
PPS standard Federal rate for the 2007 
LTCH PPS rate year that will be 
effective for LTCH discharges occurring 
on or after July 1, 2006 through June 30, 
2007. When we implemented the LTCH 
PPS in the August 30, 2002 final rule 
(67 FR 56029 through 56031), we 
computed the LTCH PPS standard 
Federal payment rate for FY 2003 by 
updating the best available (FY 1998 or 
FY 1999) Medicare inpatient operating 
and capital costs per case data, using the 
excluded hospital market basket. 

Section 123(a)(1) of the BBRA 
requires that the PPS developed for 
LTCHs be budget neutral for the initial 
year of implementation. Therefore, in 
calculating the standard Federal rate 
under § 412.523(d)(2), we set total 
estimated LTCH PPS payments equal to 
estimated payments that would have 
been made under the reasonable cost- ~ 
based payment methodology had the 
PPS for LTCHs not been implemented. 
Section 307(a) of the BIPA specified that 


the increases to the hospital-specific 
target amounts and the cap on the target 
amounts for LTCHs for FY 2002 
provided for by section 307(a)(1) of the 
BIPA shall not be considered in the 


development and implementation of the 
LTCH PPS. - 

Furthermore, as specified at 
§ 412.523(d)(1), the standard Federal 
rate is reduced by an adjustment factor 
to account for the estimated proportion 


_ of outlier payments under the LTCH 


PPS to total estimated LTCH PPS 


. payments (8 percent). For further details 


on the development of the FY 2003 
standard Federal rate, see the August 30, 
2002 LTCH PPS final rule (67 FR 56027 
through 56037), and for subsequent 
updates to the LTCH PPS Federal rate, 
refer to the following final rules: RY 
2004 LTCH PPS final rule (68 FR 34134 
through 34140), RY 2005 LTCH PPS 
final rule (69 FR 25682 through 25684), 
and RY 2006 LTCH PPS final rule (70 
FR 24179 through 24180). . 


B. LTCH PPS Market Basket 


Historically, the Medicare program 
used a market basket to account for ~ 
price increases of the services furnished 

‘by providers. The market basket used 
for the LTCH PPS includes both 
operating and capital-related costs of 
LTCHs because the LTCH PPS uses a 
single payment rate for both operating 
and capital-related costs. The 
development of the LTCH PPS standard 
Federal rate is discussed in further 
detail in the August 30, 2002 LTCH PPS 
final rule (67 FR 56027 through 56033). 

In the August 30, 2002 final rule (67 
FR 56016 through 56017 and 56030), 
which implemented the LTCH PPS, we 
established the use of the excluded 
hospital with capital market basket as 
the LTCH PPS market basket. The 
excluded hospital market basket was 
used to update the limits on LTCHs’ 
operating costs for inflation under the 
former reasonable cost-based (TEFRA) 
payment system. We explained in that 
same final rule that we believe that the 
use of the excluded hospital market 
basket to update LTCHs’ costs for 
inflation was appropriate because the 
excluded hospital market basket (with a 
capital component) measures price 
increases of the services furnished by 


- excluded hospitals, including LTCHs. 


Since the costs of LTCHs are included 
in the excluded hospital market basket, 
this market basket index; in part, also 
reflects the costs of LTCHs. However, in 
order to capture the total costs 
(operating and capital-related) of 
LTCHs, we added a capital component 
to the excluded hospital market basket 
for use under the LTCH PPS. We refer 
to this index as the “Excluded Hospital 
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with Capital” market basket. Currently, 
the excluded hospital with capital ~ 
market basket used to update LTCH PPS 
payments is based on 1997 Medicare 
cost report data and includes Medicare 
participating psychiatric, rehabilitation, 
long term care, cancer, and childrens 
hospitals (68 FR 34137). (For further 
details on the development of the FY 
1997-based excluded hospital with 
capital market basket used under the 
LTCH PPS, see the RY 2004 LTCH PPS 
final rule (68 FR 34134 through 34137)). 
In the RY 2006 LTCH PPS final rule 
(70 FR 24179), we noted that based on - 
our research, we did not develop a 
market basket specific to LTCH services. 
Presently, we are still unable to create 
a separate market basket specifically for 
LTCHs due to the small number of 
_ facilities and the limited data that are © 
provided (for instance, approximately 
15 percent of LTCHs reported contract 
labor cost data for 2002). We noted in 
that same final rule that we would 
discuss the use of the “Rehabilitation, 
Psychiatric and Long-Term Care (RPL) 
market basket” under the LTCH PPS, 
which is currently used under the 
inpatient rehabilitation facility (IRF) 
PPS. The RPL market basket is based on 
the operating and capital costs of IRFs, 
inpatient psychiatric facilities (IPFs) 


and LTCHs. Since all IRFs are now paid — 


under the IRF PPS Federal payment 
rate, nearly all LTCHs are paid 100 
percent of the Federal rate under the 
LTCH PPS, and most IPFs are 


transitioning to payment based on 100 


percent of the Federal per diem 
payment amount under the IPF PPS 
(payments will be based on 100 percent 
of the Federal rate for cost reporting 
periods beginning on or after January 1, 
2008), under the broad authority 
conferred upon the Secretary by section 
123 of the BBRA as amended by section 
307(b) of the BIPA to develop the LTCH 
PPS, in the RY 2007 LTCH PPS 
proposed rule (71 FR 4659), we 
proposed to adopt the RPL market 
basket as the appropriate market basket 
of goods and services under the LTCH 
PPS for discharges occurring on or after 
July 1, 2006. In that proposed rule, we 
proposed that we would adopt the RPL 
market basket based on FY 2002 cost 
report data beginning in the 2007 LTCH 
PPS rate year, under the LTCH PPS. We 
chose to use the FY 2002 Medicare cost 
reports because these are the most 
recent, relatively complete cost data for 
IRFs, IPFs, and LTCHs serving Medicare 
beneficiaries. 

As also discussed in that proposed 
rule, the RPL market basket reflects the 
operating and capital cost structures for 
IRFs, IPFs, and LTCHs. We proposed to 
exclude children’s hospitals, cancer 


hospitals, and religious nonmedical 
healthcare institutions (RNHCIs) from 
the RPL market basket because their .- 
payments are based entirely on 
reasonable costs subject to rate-of- 
increase limits established under the 
authority of section 1886(b) of the Act, 


~ and implemented in § 413.40. 


Children’s hospitals, cancer hospitals, 
and RNHCIs are not reimbursed under 
a PPS. Also, based on FY 2002 data, the 
cost structures for these hospitals are 
noticeably different than the cost” 


structures of the IRFs, IPFs, and LTCHs. 


The services offered in IRFs, IPFs, and 
LTCHs are typically more labor- 
intensive than those offered in cancer 
hospitals, children’s hospitals, and 
RNHCIs. Therefore, the compensation 
cost weights for IRFs, IPFs, and LTCHs 


are larger than those in cancer hospitals, 


children’s hospitals, and RNHCIs. In 
addition, the depreciation cost weights 
for IRFs, IPFs, and LTCHs are noticeably 
smaller than those for children’s 
hospitals, cancer hospitals, and RNCHIs. 
Therefore, including the fact that IRFs, 
IPFs, and LTCHs are subject to a PPS 


‘while children’s hospitals, cancer 


hospitals and RNCHIs continue to 
receive payment based on reasonable — 
costs, we believe a market basket based. 
on the data of IRFs, IPFs, and LTCHs is 
appropriate to use under the LTCH PPS 
since it is the best available data that 
would reflect the cost structures of 
LTCHs. 

Comment: We received several — 
comments supporting our proposal to 
adopt the RPL market basket based on 


_ FY 2002 cost report data under the | 


LTCH PPS, beginning in the 2007 LTCH 
PPS rate year. Along with their 
endorsement of this proposal, a few 
commenters stated that the proposed 
capital weight methodology may be 
skewed. As previously stated in this 
rule, we stated in the proposed rule that 
the depreciation cost weights for IRFs, 
IPFs, and LTCHs are smaller than those 


* for children’s and cancer hospitals. The 


commenter noted that since most 
LTCHs are “‘units within hospitals”’ 
(that is, hospitals-within-hospitals), the 
proposed methodology may be more 
heavily aligned with a “unit” 
perspective as proposed to a 
“freestanding hospital” perspective. The 
commenters claim that freestanding 
LTCHs will have higher depreciation 
costs, which are probably closer to those 
associated with children’s and cancer 
hospitals. 

Response: The RPL market basket is 
based on data from freestanding IRFs, 
IPFs, and LTCHs. As a general rule, we 
do not include hospital-based facilities 
in our market baskets because expense 
data for a hospital-based facility are 


influenced by the allocation of overhead 
over the entire institution. Due to this 
method of allocation, total expenses will 
be correct, but the expenses of the 
individual components may be skewed. 
The cost structures of freestanding 
LTCHs should reflect purchasing 
patterns of the average LTCH. 

Our analysis of depreciation cost 
weights is based on freestanding 
facilities. This depreciation cost weight 
(depreciation costs as a percent of total 
capital costs) for freestanding LTCHs is 
approximately 57 percent compared to 
85 percent for children’s and cancer 
hospitals. Therefore, we do not believe 
that the proposed capital weight 
methodology is skewed (that is, more 
heavily aligned with a hospital-based 
perspective since they are not included 
in our market basket). Rather, we 
believe the RPL market basket 


- accurately reflects the capital cost 


structure of freestanding LTCHs serving 
Medicare beneficiaries. 

In the following discussion, we 
provide a background on market baskets 
and describe the methodologies we used 


_ to develop the operating and capital 


portions of the FY 2002-based RPL 
market basket that we are adopting for 
use under ‘the LTCH PPS beginning in 
RY 2007 under broad authority 
conferred-upon the Secretary by section 
123 of the BBRA as amended by section 
307(b) of the BIPA. 


1. Overview of the RPL Market Basket 


The RPL market basket is a fixed 
weight, Laspeyres-type price index that 
is constructed in three steps.-First, a 
base period is selected (in this case, FY 
2002) and total base period * 
expenditures are estimated for a set of 
mutually exclusive and exhaustive 
spending categories based upon type of 
expenditure. Then the proportion of 
total costs that each category represents 
is determined. These proportions are 
called cost or expenditure weights. 
Second, each expenditure category is 
matched to an appropriate price or wage 
variable, referred to as a price proxy. In 
nearly every instance, these price 
proxies are price levels derived from 
publicly available statistical series that 
are published on a consistent schedule, 
preferably at least on a quarterly basis. 
Finally, the expenditure weight for each 
cost category is multiplied by the level — 
of its respective price proxy for a given 
period. The sum of these products (that 
is, the expenditure weights multiplied 
by their price levels) for all cost 
categories yields the composite index 
level of the market basket in a given 
period. Repeating this step for other 


periods produces a series of market 


basket levels over time. Dividing an 
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index level for a given period by an 
index level for an earlier period 
produces a rate of growth in the input 
price index over that time period. 

A market basket is described as a 
fixed-weight index because it answers 
the question of how much it would cost, 
at another time, to purchase the same 
mix of goods and services purchased to 
provide hospital services in a base 
period. The effects on total expenditures 
resulting from changes in the quantity 
or mix of goods and services (intensity) 
purchased subsequent to the base period 
are not measured. In this manner, the 
market basket measures only pure price 
change. Only when the index is rebased 
would the quantity and intensity effects 
be captured in the cost weights. 
Therefore, we rebase the market basket 
periodically so that cost weights reflect 
changes in the mix of goods and 
services that hospitals purchase 
(hospital inputs) to furnish patient care 
between base periods. 

The terms rebasing and revising, 
while often used interchangeably, 
actually denote different activities. 
Rebasing means moving the base year 
for the structure of costs of an input 
price index (for example, shifting the 
base year cost structure from FY 1997 to 


FY 2002). Revising means changing data 


sources, methodology, or price proxies 
used in the input price index. In this 
final rule, we are rebasing and revising 
the market basket used to update the 
LTCH PPS. Specifically, as noted above 
in this section and as we proposed in 
the RY 2007 LTCH PPS proposed rule 
(71 FR 4659 through 4666), beginning in 
the 2007 LTCH PPS rate year, we are 
using the FY 2002-based RPL market 
basket, which is described in greater 
detail below in this section. 


2. Methodology for the Operating 
Portion of the RPL Market Basket 


The operating portion of the FY 2002- 
based RPL market basket consists of 
several major cost categories derived 
from the FY 2002 Medicare cost reports 
for IRFs, IPFs, and LTCHs: Wages, 
drugs, professional liability insurance 
(PLI), and a residual “‘all other’ 
category. We choose to use the FY 2002 
Medicare cost reports because these are 
the most recent, relatively complete cost 
data for IRFs, IPFs, and LTCHs serving 
Medicare beneficiaries. Generally, if 
detailed cost data are not available for 
these Medicare cost reports, we prefer to 
use the IPPS hospital Medicare cost 
reports to supplement IPF, IRF, and 
LTCH data because this is a 
comprehensive source of cost data for 
hospitals serving Medicare 
beneficiaries. When the IPPS Medicare 
cost report data are not available, we 


choose the best publicly available data 
source, such as the Bureau of Economic 
Analysis Input-Output (I-O) Tables. 
We use the IRF, IPF, and LTCH 


_ Medicare cost reports to derive these 


major cost categories for the RPL market 
basket which include wages, drugs, PLI, 
and a residual “‘all other” category. As 
stated above in this section, we are 


using FY 2002 as the base year because 


we believe this is the most recent, 
relatively complete year of Medicare 
cost report data. Due to insufficient 
Medicare cost report data for IRFs, IPFs, 
and LTCHs, we will develop cost 
weights for benefits, contract labor, and 
blood and blood products using the FY 
2002-based IPPS market basket (70 FR 
23384), which we explain in more detail 
later in this section. For example, less 
than 30 percent of IRFs, IPFs, and 
LTCHs reported benefit cost data in FY 
2002. We noticed an increase in the cost 
data for these expense categories over 
the last 4 years. (We note that in the 
future, there may be sufficient IRF, IPF, 
and LTCH cost report data to develop 
the weights for these expenditure 
categories.) 

Since the cost weights for the RPL 
market basket are based on facility costs, 
we are limiting our sample to hospitals 
with a Medicare average length of stay 
(ALOS) within a comparable range of 
the total facility ALOS. We believe this 
provides a more accurate reflection of 
the structure of costs for Medicare 
treatments. Our goal is to measure cost 
shares that are reflective of case-mix and 
practice patterns associated with 
providing services to Medicare 
beneficiaries. 

We are using those cost reports for 
IRFs and LTCHs whose Medicare ALOS 
is within 15 percent (that is, 15 percent 
higher or lower) of the total facility 
ALOS for the hospital. This is the same 
edit applied to the FY 1992-based and 
FY 1997-based excluded hospital with 
capital market basket. Consistent with 
the development of the RPL market 
basket adopted under the IRF PPS in the 
FY 2006 IRF PPS final rule (70 FR 
47909), we will use 15 percent because 
it includes those LTCHs and IRFs whose 
Medicare ALOS is within approximately 
5 days of the facility ALOS. We believe 
this edit provides us with a 
representative sample of LTCHs and 
IRFs serving Medicare beneficiaries. 

We are using a less stringent measure 
of Medicare ALOS for IPFs whose ALOS 
is within 30 or 50 percent (depending 
on the total facility ALOS) of the total 
facility ALOS. This less stringent edit 
allows us to increase our sample size by 
over 150 reports and produce a cost 


-weight more consistent with the overall 


facility. When developing the FY 1997- 


based excluded hospital with capital 
market basket, the edit we applied to . 
IPFs was based on the best available 
data at the time. 

_ The detailed cost categories under the 
residual (that is, the remaining portion 
of the market basket after excluding 
wages and salaries, drugs, and 
professional liability cost weights) are 
derived from the FY 2002-based IPPS 
market basket and the 1997 Benchmark 
I-O Tables published by the Bureau of 
Economic Analysis, U.S. Department of 
Commerce. The FY 2002-based IPPS 
market basket was developed using FY 
2002 Medicare hospital cost reports 
with the most recent and detailed cost 
data (70 FR 47388). The 1997 
Benchmark I-—O is the most recent, 
comprehensive source of cost data for 
all hospitals. The RPL cost weights for 
benefits, contract labor, and blood and 
blood products were derived using the 
FY 2002-based IPPS market basket. For 
example, the ratio of the benefit cost 
weight to the wages and salaries cost 
weight in the FY 2002-based IPPS 
market basket was applied to the RPL 
wages and salaries cost weight to derive 
a benefit cost weight for the RPL market 
basket. The remaining RPL operating 
cost categories were derived using the 
1997 Benchmark I—-O Tables, aged to 
2002 using relative price changes. (The 
methodology we used to age the data 
involves applying the annual price 
changes from the price proxies to the 
appropriate cost categories. We repeat 
this practice for each year.) Therefore, 
using this methodology, roughly 59 
percent of the RPL market basket is 
accounted for by wages, drugs, and PLI 
data from FY 2002 Medicare cost report 
data for IRFs, IPFs, and LTCHs. 

Comment: Several commenters 
propose that we regularly re-analyze the 
RPL cost report data, which are the basis 
of the RPL market basket. They note that 
the methodology used for the RPL 
market basket includes data from the 
IPPS hospital market basket. These 
commenters encouraged us to work with 
providers to improve the cost reports 
from IRFs, IPFs, and LTCHs to ensure 
that the data used for the RPL market 
basket represent only the types of - 
excluded hospitals for-which the RPL 
market basket was developed. 
Furthermore, they believe that 
improving the data reported on the cost _ 
reports of IRFs, IPFs, and LTCHs would 
not only refine the RPL market basket 
but also would improve the accuracy of 
the labor-related share to which the 
wage index is applied. 

Response: As noted above in this 
section, we rely on the IPPS hospital 
cost report data to supplement the IRF, 
IPF, and LTCH Medicare cost report 
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data for benefits, contract labor, and 
blood and blood products. For example, 
the ratio of the benefit cost weight to the 
wages and salaries cost weight in the FY 
2002-based IPPS market basket is 
applied to the RPL wages and salaries 
cost weight to derive a benefit cost 
weight for the RPL market basket. We 
did not directly use the IPPS Medicare 
cost report data, rather we used these 
data to determine the relationships 
between benefits, contract labor, and 
blood and blood products with wages _ 
and salaries. The wages and salaries cost 
weight in the RPL market basket is 
derived using the IRF, IPF and LTCH. 
Medicare cost reports and accounts for 
50 percent of the RPL market basket. As 
noted above in this section and as 
discussed in the RY 2007 LTCH PPS 
proposed rule (71 FR 4660), due to data 
limitations, this was the best 
methodology for developing the latter 
cost weights. 

We agree with the commenters that 
improving the data reported on the cost 
reports of IRFs, IPFs, and LTCHs could 
improve the RPL market basket and 
labor-related share. We have noticed 
this data improvement on other 
provider-type cost reports. Therefore, 
we encourage IRFs, IPFs, and LTCHs to 
fully complete their cost reports; this 
would help us in developing the most 
complete and accurate market basket 

_ possible. We will continue to analyze 
RPL cost report data on a regular basis. 

The following is a summary outlining 
the choice of the proxies we used for the 
operating portion of the market basket. 
The price proxies for the capital portion 
are described in more detail in section 
V.B.3. of this preamble. With the 
exception of the Professional Liability 
proxy, all the price proxies for the 
operating portion of the RPL market 
basket are based on Bureau of Labor 
Statistics (BLS) data and are grouped 
into one of the following BLS categories: 

e Producer Price Indexes (PPIs) 
measure price changes for goods sold in 
other than retail markets. PPIs are 
preferable price proxies for goods that 
hospitals purchase as inputs in 
producing their outputs because the 

‘PPIs would better reflect the prices 
faced by hospitals. For example, we will 
use a special PPI for prescription drugs, 
rather than the Consumer Price Index 

(CPI) for prescription drugs because 
hospitals generally purchase drugs 
directly from the wholesaler. The PPIs 
that we use measure price change at the 
final stage of production. 

e Consumer Price Indexes (CPIs) 
measure changes in the prices of final . 
goods and services bought by the typical 
consumer. Because they may not 
represent the price faced by a producer, 


we use CPIs only if an appropriate PPI 
were not available, or if the 
expenditures were more similar to those 
of retail consumers in general rather 
than purchases at the wholesale level. 
For example, the CPI for food purchases 
away from home is used as a proxy for 
contracted food services. 

e Employment Cost Indexes (ECIs) 
measure the rate of change in employee 
wage rates and employer costs for 
employee benefits per hour worked. 
These indexes are fixed-weight indexes 
and strictly measure the change in wage 
rates and employee benefits per hour. 


- Appropriately, they are not affected by 


shifts in employment mix. 

We evaluated the price proxies using 
the criteria of reliability, timeliness, 
availability, and relevance. Reliability 
indicates that the index is based on 
valid statistical methods and has low 
sampling variability. Widely accepted 
statistical methods ensure that the data 
were collected and aggregated in a way 
that can be replicated. Low sampling 
variability is desirable because it 
indicates that the sample reflects the 
typical members of the population. 
(Sampling variability is variation that 
occurs by chance because a sample was 
surveyed rather than the entire 
population.) 

imeliness implies that the proxy is 
published regularly, preferably at least 
once a quarter. The market baskets are 
updated quarterly, and therefore, it is 
important that the underlying price 
proxies be up-to-date, reflecting the 
most recent data available. We believe 
that using proxies that are published 
regularly (at least quarterly, when 
possible) helps to ensure that we are 
using the most recent data available to 
update the market basket. We strive to 
use publications that are disseminated 
frequently because we believe that this 
is an optimal way to stay abreast of the 
most current data available. Availability 
means that the proxy is publicly 
available. We prefer that our proxies are 
publicly available because this will help 
ensure that our market basket updates 
are as transparent to the public as 
possible. In addition, this enables the 
public to be able to obtain the price 
proxy data on a regular basis. 

Finally, relevance means that the © 
proxy is applicable and representative 
of the cost category weight to which it 
is applied. The CPIs, PPIs, and ECIs 
selected by us for this final rule meet 
these criteria. Therefore, we believe that 
they continue to be the best measure of 
price changes for the cost categories to 
which they would be applied. 

We note that the proxies are the same 
as those used for the FY 1997-based 
excluded hospital with capital market 


basket, which is currently used under 
the LTCH PPS, and are the same proxies 
as those used for the FY 2002-based 
excluded hospital market basket that is 
used to update the reasonable cost- 
based portion of LTCHs’ blended 
transition payments (70 FR 47399 


_ through 47403). Because these proxies 


meet our criteria of reliability, 
timeliness, availability, and relevance, 


we believe they continue to be the best 


measure of price changes for the cost 
categories. For further discussion on the 
FY 1997-based excluded hospital with 
capital market basket, see the RY 2004 
LTCH PPS final rule (68 FR 34134 
through 34136). For further discussion 
on the FY 2002-based excluded hospital 
market basket, see the FY 2006 IPPS 
final rule (70 FR 47400 through 47403). 


Table 2 sets forth the complete 2002- 
based RPL market basket including cost 
categories, weights, and price proxies 


- for the operating portion of the market 


basket. The price proxies for the capital 
portion are described in more detail in 
the capital methodology section. For 
comparison purposes, the 
corresponding FY 1997-based excluded 
hospital with capital market basket, 
which is currently used under the LTCH 
PPS, is also listed. 


Wages and salaries are 52.895 percent . 


of total costs for the FY 2002-based RPL 
market basket compared to 47.335 
percent for the FY 1997-based excluded 
hospital with capital market basket. 
Employee benefits are 12.982 percent 
for the FY 2002-based RPL market 
basket compared to 10.244 percent for 
the FY 1997-based excluded hospital 
with capital market basket. As a result, 
compensation costs (wages and salaries 
plus employee benefits) for the FY 2002- 
based RPL market basket are 65.877 


- percent of costs compared to 57.579 


percent for the FY 1997-based excluded 
hospital with capital market basket. Of 
the 8 percentage-point difference 
between the compensation shares, 
approximately 3 percentage points are 
due to the new base year (FY 2002 
instead of FY 1997), 3 percentage points 
are due to revised LOS edit (that is, 
including only IRFs and LTCHs whose 
Medicare ALOS is within 15 percent of 
the total facility ALOS for the hospital 


_ and including only IPFs whose 


Medicare ALOS in within 30 or 50 
percent of the total facility ALOS), and 
the remaining 2 percentage points are 
due to the exclusion of other types of 
IPPS-excluded hospitals (that is, only 
including IPFs, IRFs, and LTCHs in the 
market basket and excluding childrens 
hospitals, cancer hospitals, and 
RNCHIs). 
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TABLE 2.—FY 2002-BASED RPL MARKET BASKET CosST CATEGORIES, WEIGHTS, AND PROXIES WITH FY 1997-BASED 
EXCLUDED HOSPITAL WITH CAPITAL MARKET BASKET USED FOR COMPARISON 


FY 1997- 
based ex- FY 2002- 
Expense categories cluded hospital | based RPL FY 2002 RPL market basket price proxies 
with capital market basket 
market basket 
100.000 100.000 
Wages and Salaries” .............. 47.335 52.895 | ECl—Wages and Salaries, Civilian Hospital Workers. 
Employee Benefits * 10.244 12.982 | ECi—Benefits, Civilian Hospital Workers. 
Professional Fees, Non-Medical 4.423 2.892 | ECl—Compensation for Professional, Specialty & 
Technical Workers. 
Utilities ........ 1.180 0.656 
Electricity 0.726 0.351 | PPiI—Commercial Electric Power. 
Fuel Oil, Coal, etc. 0.248 0.108 | PPi—Refined Petroleum Products. 
Water and Sewage 0.206 0.197 | CPI-U—Water & Sewage Maintenance. 
Professional Liability Insurance 0.733 1.161 | CMS Professional Liability Premium Index. 
All Other Products and Services .. “ 27.117 19.265 
All Other Products 17.914 13.323 
Pharmaceuticals 6.318 5.103 | PPI Prescription Drugs. 
Food: Direct Purchase 1.122 0.873 | PPI Processed Foods & Feeds. _ 
Food: Contract Service . 1.043 0.620 | CPI—U Food Away From Home. 
Chemicals .......... 2.133 1.100 | PPI Industrial Chemicals. 
Blood and Blood Products ** 0.748 
Medical Instruments 1.795 1.014 | PPI Medical Instruments & Equipment. 
0.167 0.096 | PPI Photographic Supplies. 
1.366 1.052 | PP! Rubber & Plastic Products. 
Paper Products 1.110 1.000 | PPI Converted Paper & Paperboard Products. 
Apparel .............. 0.478 0.207 | PP! Apparel. 
Machinery and Equipment 0.852 0.297 | PPI Machinery & Equipment. 
Miscellaneous Products. .............:c:secsssssccsessseeseees 0.783 1.963 | PPI Finished Goods less Food & Energy. 
All Other Services ..... 9.203 5.942 ; 
Telephone 0.348 0.240 | CPI-U Telephone Services. 
Postage 0.702 0.682 | CPI-U Postage. 
All Other: Labor Intensive 4.453 2.219 | ECl—Compensation for Private Service Occupations. 
All Other: Non-labor Intensive ..... 3.700 2.800 | CPI—U All Items. 
Capital-Related Costs ...... 8.968 10.149 
Depreciation ........ 5.586 6.186 
3.503 4.250 | Boeckh Institutional ConstructioN 23-year useful life. 
Movable Equipment 2.083 1.937 | WPI Machinery & Equipment 11-year useful life. 2 
Interest Costs ; 2.682 2.775 
Nonprofit 2.280 2.081 | Average yield on domestic municipal bonds (source: 
, Moody’s Aaa bonds vintage). 
POP 0.402 0.694 | Average yield on Moody’s AAA bonds vintage weight- 
ed (23 years). . 
Other Capital-Related Costs 0.699 1.187 | CPI-U Residential Rent. 


* Labor-related. 


**Blood and blood-related products are included in miscellaneous products. _ 


The following is an explanation of the 
expense categories from Table 2. 


a. Wages and Salaries 


For measuring the price growth of 
wages in the FY 2002-based RPL market 
basket, consistent with our proposal, we 
will use the ECI for wages and salaries 
for civilian hospital workers as the 
proxy for wages in the RPL market 
basket. The RPL market basket uses the 
BLS’ Employment Cost Indexes (ECIs) as 
proxies for wages and salaries, and 
benefits for civilian industry workers 
classified in the Standard Industrial 
Code (SIC) 806, Hospitals. However, 
beginning April 28, 2006, with the 
publication of March 2006 data, the 
ECIs will be converted from the SIC 


Note: Due to rounding, weights may not sum to total. 


system to the North American Industrial 
Classification System (NAICS). The 
NAICS-based ECI for hospitals (NAICS 
622) is similar (at least 90 percent 
identical) to the SIC-based ECI for 
hospitals. Therefore, when they are 
available, we will use the NAICS-based 
ECIs for hospitals as proxies to reflect 
the rate-of-price change for the wages 
and salaries and employee benefits cost 
categories in the 2002-based RPL market 
basket. The RPL market basket and 
labor-related share in this final rule will 
use the most recent data available from 
BLS. We do not expect the RPL market 
basket and labor-related share to change 
significantly when the conversion. from. 
the SIC system to the NAICS system 
takes place. 


b. Employee Benefits 


The FY 2002-based RPL market basket 
uses the ECI for employee benefits for 
civilian hospital workers. 


c. Nonmedical Professional Fees 


The ECI for compensation for 
professional and technical workers in 
private industry will be applied to this 
category since it includes occupations 
such as management and consulting, 
legal, accounting, and engineering 
services. 


d. Fuel, Oil, Coal, and Gasoline 


The percentage change in the price of 
gas fuels as measured by the PPI 
(Commodity Code #0552) will be 
applied to this component. 
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e. Electricity 

‘The percentage change in the price of 
commercial electric power as measured 
by the PPI (Commodity Code #0542) 
will be applied to this component. 


f. Water and Sewage , 


The percentage change in the price of 
water and sewage maintenance as 
measured by the CPI for all urban 
consumers (CPI Code 
#CUURO000SEHG01) will be applied to 
- this component. 


g. Professional Liability Insurance (PLI) 


The FY 2002-based RPL market basket 
will use the percentage change in 
hospital PLI premiums as estimated by 


the CMS Hospital Professional Liability — 


Index for the proxy of this category. In 
the FY 1997-based excluded hospital - 
with capital market basket, the same 
proxy was used. We continue to 
research options for improving our 
proxy for PLI. This research includes 
exploring various options for expanding 
our current survey, including the 
identification of another entity that will 
be willing to work with us to collect 
more complete and comprehensive data. 
We are also exploring other options 
such as third party or industry data that 
might assist us in creating a more 
precise measure of PLI premiums. At 
this time, we have not identified a 
preferred option, therefore there is no 
- change in the proxy in this final rule. 
h. Pharmaceuticals 
The percentage change in the price of 
prescription drugs as measured by the 


PPI (PPI Code #PP132541DRX) will be 
used as a proxy for this cost category. 


This is a special index produced by BLS - 


as a proxy in the 1997-based excluded 
hospital with capital market basket. 


i. Food: Direct Purchases 
The percentage change in the price of 
processed foods and feeds as measured 


by the PPI (Commodity Code #02) will 
be applied to this component. ~ 


j. Food: Contract Service 


The percentage change in the price of 
food purchased away from home as 
measured by the CPI for all urban 
consumers (CPI Code #CUUROOO0SEFV) 
will be applied to this component. 


k. Chemicals 


The percentage change in the price of 
industrial chemical products as 
measured by the PPI (Commodity Code 
#061) will be applied to this component. 
While the chemicals hospitals purchase 
include industrial as well as other types 
of chemicals, the industrial chemicals 
component constitutes the largest 


- 


proportion by far. Thus we believe that 
Commodity Code #061 is the 
appropriate proxy. 
1. Medical Instruments 

The percentage change in the price of 
medical and surgical instruments as 


measured by the PPI (Commodity Code 
#1562) will be applied to this 


component. 


m. Photographic Supplies 


The percentage change in the price of 
photographic supplies as measured by 
the PPI (Commodity Code #1542) will 
be applied to this component. 


n. Rubber and Plastics 


The percentage change in the price of 
rubber and plastic products as measured 
by the PPI (Commodity Code #07) will 
be applied to this component. 


o. Paper Products 


The percentage change in the price of 
converted paper and paperboard 
products as measured by the PPI 


(Commodity Code #0915) will be used. 


p. Apparel 


The percentage change in the price of 
apparel as measured by the PPI 
(Commodity Code #381) will be applied 
to this component. 


q. Machinery and Equipment 


The percentage change in the price of 
machinery and equipment as measured 


by the PPI (Commodity Code #11) will 


be applied to this component. 
r. Miscellaneous Products 


The percentage change in the price of 
all finished goods less food and energy 


-as measured by the PPI (Commodity 


Code #SOP3500) will be applied to this 
component. Using this index will 
remove the double-counting of food and 
energy prices, which are captured 
elsewhere in the market basket. The 
weight for this cost category is higher, 
in part, than in the 1997-based index 
because the weight for blood and blood 
products (1.188) is added to it. In the 
1997-based excluded hospital with 
capital market basket, we included a 
separate cost category for blood and 
blood products, using the BLS PPI for 
blood and derivatives as a price proxy. 
A review of recent trends in the PPI for 
blood and derivatives suggests that its 
movements may not be consistent with 
the trends in blood costs faced by 
hospitals. While this proxy did not 
match exactly with the products’ 
hospitals are buying, its trend over time 
appears to be reflective of the historical 
price changes of blood purchased by 
hospitals. However, an apparent 


divergence between the BLS PPI for 
blood and derivatives and trends in 
blood costs faced by hospitals over © 
recent years led us to reevaluate 
whether the PPI for blood and 
derivatives was an appropriate measure 


’ of the changing price of blood. As 


discussed in the RY 2007 LTCH PPS 
proposed rule (71 FR 4663), we ran test 
market baskets classifying blood into 
three separate cost categories: Blood and 
blood products; contained within 
chemicals as was done for the 1992- 
based excluded hospital with capital 
market basket; and, within 
miscellaneous products. These 
categories use as proxies the following 
PPIs: The PPI for blood and blood 
products, the PPI for chemicals, and the 
PPI for finished goods less food and 
energy, respectively. Of these three 
proxies, the PPI for finished goods less 
food and energy moved most like the 
recent blood cost and price trends. In 
addition, the impact on the overall 
market basket by using different proxies 
for blood was negligible, mostly due to 
the relatively small weight for blood in 
the market basket. 

Therefore, we are using the PPI for 
finished goods less food and energy for 
the blood proxy because we believe it 
more appropriately proxies price 
changes (not quantities or required tests) 
associated with blood purchased by 
hospitals because it moved most like the 
recent blood cost and price trends. (We 
note that we will continue to evaluate 
this proxy for its appropriateness and 
will explore the development of 
alternative price indexes to proxy the 
price changes associated with this cost 
for presentation in a future proposed 
rule.) 


s. Telephone 


The percentage change in the price of 
telephone services as measured by the 
CPI for all urban consumers (CPI Code 
#CUUROOOOSEED) will be applied to 
this component. 


t. Postage 


The percentage change in the price of 
postage as measured by the CPI for all 
urban consumers (CPI Code 
#CUUROOO0SEEC01) will be applied to 
this component. 


u. All Other Services, Labor Intensive 


The percentage change in the ECI for 
compensation paid to service workers 
employed in private industry will be 
applied to this component. 


v. All Other Services, Nonlabor 
Intensive 


The percentage change in the all items 
component of the CPI for all urban 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006/Rules and Regulations 


27815 


consumers (CPI Code #CUURO000SA0) 
will be applied to this component. 


3. Methodology for the Capital Portion 
of the RPL Market Basket 


Unlike for the operating costs of the 
FY 2002-based RPL market basket, we 
do not have IRF, IPF, and LTCH FY 
2002 Medicare cost report data for the 
capital cost weights, due to a change in 
the FY 2002 reporting requirements. 
Rather, as we proposed, in this final rule 
we used these hospitals’ expenditure 
data for the capital cost categories of 
depreciation, interest, and other capital 
expenses for FY 2001, and age the data 
to a FY 2002 base year using relevant 
price proxies. As explained in the RY 
2007 LTCH PPS proposed rule (71 FR - 
4663), we believe this is the best 
approach since these data are the most 
similar to the capital cost structures of 
those IRFs, IPFs, and LTCHs serving 
Medicare beneficiaries that require 
inpatient hospital services. 

As we proposed, in this final rule we 
calculated weights for the RPL market 
basket capital costs using the same set 
of Medicare cost reports used to develop 
the operating share for IRFs, IPFS, and 
LTCHs in order to use consistent 
expense data in developing the weights 
for both operating and capital costs. The 
resulting capital weight for the FY 2002 
base year is 10.149 percent. This is 
based on FY 2001 Medicare cost report 
data for IRFs, IPFs, and LTCHs, aged to 
FY 2002 using relevant price proxies. 

Lease expenses are not a separate cost 
category in the market basket, but are 
distributed among the cost categories of 
depreciation, interest, and other, 
reflecting the assumption that the 
underlying cost structure of leases is 
similar to capital costs in general. As 
explained in the RY 2007 LTCH PPS 
proposed rule (71 FR 4664), we assume 
10 percent of lease expenses are 
overhead and assigned them to the other 
capital expenses cost category as 
overhead. We base this assignment of 10 
percent of lease expenses to overhead 
on the common assumption that 
overhead is 10 percent of costs. The 
remaining lease expenses are distributed 
to the three cost categories based on the 
weights of depreciation, interest, and 
other capital expenses not including 
lease expenses. 

Depreciation contains two 
subcategories: Building and fixed 
equipment, and movable equipment. 
The split between building and fixed 
equipment and movable equipment was 
determined using the FY 2001 Medicare 
cost reports for IRFs, IPFs, and LTCHs. 
As explained in the RY 2007 LTCH PPS 
proposed rule (71 FR 4664), we believe 
this is the best available data source 


because it reflects the capital cost 
structures of those IRFs, IPFs, and 
LTCHs serving Medicare beneficiaries. 
In the FY 2003 IPPS final rule, we also 
used this methodology to compute the 
1997-based index (August 1, 2002; 67 
FR 50044). 

The total interest expense cost 
category is split between the 
government/nonprofit and for-profit 
hospitals. The 1997-based excluded 
hospital with capital market basket 
allocated 85 percent of the total interest 
cost weight to the government nonprofit 
interest, proxied by average yield on 
domestic municipal bonds, and 15 
percent to for-profit interest, proxied by 
average yield on Moody’s Aaa bonds. 

As we proposed, for this final rule we 
derive the split using the relative FY 
2001 Medicare cost report data for PPS 


-hospitals on interest expenses for the 


government/nonprofit and for-profit 
hospitals. Due to insufficient Medicare 
cost report data for IPFs, IRFs, and 
LTCHs, we used the same split used in 
the IPPS capital input price index, 
which is 75 percent of the total interest 
cost weight of the government/non- 
profit interest and 25 percent of for- 
profit interest. As explained in the RY 
2007 LTCH PPS proposed rule (71 FR 
4664), we believe that this split reflects 
the latest relative cost structure of 
interest expenses for hospitals because 
it is based on the most recent complete 
hospital cost report data and, therefore, 
we use a 75—25 split to allocate interest 
expenses to government/nonprofit and 
for-profit hospitals’ interest as stated in 
the FY 2006 IPPS final rule (70 FR 
47408). 

Since capital is acquired and paid for 
over time, capital expenses in any given 
year are determined by both past and © 
present purchases of physical and 
financial capital. The vintage-weighted 
capital index is intended to capture the 
long-term consumption of capital, using 
vintage weights for depreciation 


(physical capital) and interest (financial 


capital). These vintage weights reflect 
the purchase patterns of building and 
fixed equipment and movable 
equipment over time. Depreciation and 
interest expenses are determined by the 
amount of past and current capital 
purchases. Therefore, we are using the 
vintage weights to compute vintage- 
weighted price changes associated with 
depreciation and interest expense. 
Vintage weights are an integral part of 
the FY 2002-based RPL market basket. 
Capital costs are inherently complicated 
and are determined by complex capital 
purchasing decisions, over time, based 
on factors such as interest rates and debt 
financing. In addition, capital is 
depreciated over time instead of being 


consumed in the same period it is 
purchased. The capital portion of the FY 
2002-based RPL market basket reflects 
the annual price changes associated 
with capital costs, and is a useful 
simplification of the actual capital 
investment process. As explained in the 
RY 2007 LTCH PPS proposed rule (71 


- FR 4664), by accounting for the vintage 


nature of capital, we are able to provide 
an accurate, stable annual measure of 
price changes. Annual nonvintage price 
changes for capital are unstable due to 
the volatility of interest rate changes. 
Therefore, they do not reflect the actual ~ 
annual price changes for Medicare 
capital-related costs. The capital 
component of the FY 2002-based RPL 
market basket will reflect the underlying 
stability of the capital acquisition 
process and provide hospitals with the 
ability to plan for changes in capital 
payments. 

To calculate the vintage weights for 
depreciation and interest expenses, we 
need a time series of capital purchases 
for building and fixed equipment-and 
movable equipment. We found no single 
source that provides the best time series 
of capital purchases by hospitals for all 
of the above components of capital 
purchases. As explained in the RY 2007 
LTCH PPS proposed rule (71 FR 4664), 
the early Medicare Cost Reports are not 
sufficiently completed to have capital 
data to meet this need. While the AHA 
Panel Survey provides a consistent 
database back to 1963, it does not 
provide annual capital purchases. 
However, the AHA Panel Survey 
provides a time series of depreciation 


’ expenses through 1997, which could be 


used to infer capital purchases over 
time. From 1998 to 2001, hospital 
depreciation expenses were calculated 
by multiplying the AHA Annual Survey 
total hospital expenses by the ratio of 
depreciation to total hospital expenses 
from the Medicare cost reports. 
Beginning in 2001, the AHA Annual 
Survey began collecting depreciation 
expenses. We note that we hope to be 
able to propose to use these data in 
proposed rebasings that would be 
presented in future proposed rules. 

In order to estimate capital purchases 
from AHA data on depreciation and 
interest expenses, the expected life for 
each cost category (building and fixed 
equipment, movable equipment, and 
debt instruments) is needed. Due to | 
insufficient Medicare cost report data 
for IPFs, IRFs, and LTCHs, we use FY 
2001 Medicare Cost Reports for IPPS 
hospitals to determine the expected life 
of building and fixed equipment and 
movable equipment. As explained in the 
RY 2007 LTCH PPS proposed rule (71 
FR 4664), we believe this data source 
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reflects the latest relative cost structure 
of depreciation expenses for all hospital 
types, including IPFs, IRFs, and LTCHs, 
and is the best available data at this 
time. The expected life of any piece of 
equipment can be determined by 
dividing the value of the asset 
(excluding fully depreciated assets) by 
its current year depreciation amount. 
This calculation yields the estimated 
useful life of an asset if depreciation 
were to continue at current year levels, 
assuming straight-line depreciation. 
From the FY 2001 Medicare cost reports 
for IPPS hospitals, the expected life of 
building and fixed equipment was 
determined to be 23 years, and the 
expected life of movable equipment was 
determined to be 11 years. 

As we proposed, for this final rule we 
also used the fixed and movable weights 
derived from FY 2001 Medicare cost 
reports for IPFs, IRFs, and LTCHs to 
separate the depreciation expenses into 
annual amounts of building and fixed 
equipment depreciation and movable _ 
equipment depreciation because this is 
the best available data source. By 
multiplying the annual depreciation 
amounts by the expected life 
calculations from the FY 2001 Medicare 
cost reports, year-end asset costs for 
building and fixed equipment and 
movable equipment are determined. 
Then, we calculate a time series back to 
1963 of annual capital purchases by 
subtracting the previous year asset costs 
from the current year asset costs. From 
this capital purchase time series we are 
able to calculate the vintage weights for 
building and fixed equipment, movable 
equipment, and debt instruments. An 
explanation of each of these sets of 
vintage weights follows. 

As we proposed, for this final rule for 
building and fixed equipment vintage 
weights, the real annual capital 
purchase amounts for building and 
fixed equipment derived from the AHA 
Panel Survey are used. The real annual 
purchase amount was used to capture 
the actual amount of the physical 
acquisition, net of the effect of price 
inflation. This real annual purchase 
amount for building and fixed 
equipment was produced by deflating 
the nominal annual purchase amaunt by 
the building and fixed equipment price 
proxy, the Boeckh Institutional 
Construction Index. This is the same 
proxy used for the FY 1997-based 
excluded hospital with capital market 
basket. As explained in the RY 2007 


LTCH PPS proposed rule (71 FR 4664), 
we believe this proxy continues to meet 
our criteria of reliability, timeliness, 
availability, and relevance (discussed 
previously in this final rule). Since 
building and fixed equipment has an 
expected life of 23 years, the vintage 
weights for building and fixed 
equipment are deemed to represent the 
average purchase pattern of building 
and fixed equipment over 23-year 
periods. With real building and fixed 
equipment purchase estimates back to 
1963, 16 23-year periods could be 
averaged to determine the average 
vintage weights for building and fixed 
equipment that are representative of 
average building and fixed equipment 
purchase patterns over time. Vintage 
weights for each 23-year period are 
calculated by dividing the real building 
and fixed capital purchase amount in 
any given year by the total amount of 
purchases in the 23-year period. This 
calculation is done for each year in the 
23-year period, and for each of the 16 
23-year periods. The average of each 
year across the 16 23-year periods is 
used to determine the 2002 average 
building and fixed equipment vintage 
weights. 

For movable equipment vintage 
weights, as we proposed, for this final 
rule the real annual capital purchase 
amounts for movable equipment derived 
from the AHA Panel Survey are used to 
capture the actual amount of the 
physical acquisition, net of price 
inflation. This real annual purchase 
amount for movable equipment is 
calculated by deflating the nominal 
annual purchase amount by the movable 
equipment price proxy, the PPI for 
Machinery and Equipment. This is the 
same proxy used for the FY 1997-based 
excluded hospital with capital market 
basket. We believe this proxy, which 
meets our criteria, is the best measure of 
price changes for this cost category. 
Since movable equipment has an 
expected life of 11 years, the vintage 
weights for movable equipment are 
deemed to represent the average 
purchase pattern of movable equipment 
over an 11-year period. With real 
movable equipment purchase estimates 
available back to 1963, 28 11-year 
periods could be averaged to determine 
the average vintage weights for movable 
equipment that are representative of 
average movable equipment purchase 
patterns over time. Vintage weights for 
each 11-year period are calculated by 


dividing the real movable capital 
purchase amount for any given year by 
the total amount of purchases in the 11- 
year period. This calculation is done for 
each year in the 11-year period, and for 
each of the 28 11-year periods. The 
average, of the 28 11-year periods is used 
to determine the FY 2002 average 
movable equipment vintage weights. 


As we proposed, for this final rule for 
interest vintage weights, the nominal 
annual capital purchase amounts for 
total equipment (building and fixed, and 
movable) derived from the AHA Panel 
and Annual Surveys are used. Nominal 
annual purchase amounts are used to 
capture the value of the debt 
irfstrument. Since hospital debt. 
instruments have an expected life of 23 


_ years, the vintage weights for interest 


are deemed to represent the average 
purchase pattern of total equipment 
over 23-year periods. With nominal total 
equipment purchase estimates available 
back to 1963, 16 23-year periods could 
be averaged to determine the average 
vintage weights for interest that are 
representative of average capital 
purchase patterns over time. Vintage 
weights for each 23-year period are 
calculated by dividing the nominal total 
capital purchase amount for any given 
year by the total amount of purchases in 
the 23-year period. This calculation is 
done for each year in the 23-year period 
and for each of the 16 23-year periods. 
The average of the 16 23-year periods is 
used to determine the FY 2002 average 
interest vintage weights. The vintage 
weights for the index are presented in 
Table 3. 


In addition to the price proxies for 
depreciation and interest costs 
described above in the vintage weighted 
capital section, as we proposed, for this 
final rule we used the CPI-U for 


Residential Rent as a price proxy for 


other capital-related costs.-Other 
capital-related costs are mainly 
composed of taxes and insurance. There 
is no price proxy for these specific costs; 
however, we believe the price changes 
associated with these costs will be 
reflected in the price changes of 
residential rent because rent is assumed 
to move with taxes and insurance in 
order to maintain profit margins. The 
price proxies for each of the capital cost 
categories are the same as those used for 
the FY 2003 IPPS final rule (67 FR 
50044) capital input price index. 
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TABLE 3.—CMS FY 2002-BASED RPL MARKET BASKET CAPITAL VINTAGE WEIGHTS 


Movable Interest: 
Year es assets italrelated 
: weights) (11 year (23 year 
weights) weights) 
1 0.021 0.065 0.010 
0.022 0.071 0.012 
0.025 0.077 0.014 
7 0.033. 0.085 0.026 
j 0.035 0.100 0.029 
0.040 0.112 0.036 
17 0.062 


~ 


4. Market Basket Estimate for the 2007 
LTCH PPS Rate Year 


As discussed previously in this final 
rule, beginning in the 2007 LTCH PPS 
rate year, we are adopting the FY 2002- 
based RPL market basket as the 
appropriate market basket of goods and 
services under the LTCH PPS. As 
discussed in greater detail below, we are 
implementing the proposed zero percent 
reduction to the LTCH PPS Federal rate 
for the 2007 LTCH PPS rate year as 
discussed in the RY 2007 LTCH PPS 
proposed rule (71 FR 4667 through 
7 4670), rather than using an update based 

solely on the most recent estimate of the 
- |LTCH PPS market basket as we have 
done in the past. In addition, as we 
discuss in section V.D.1.c. of this 
preamble, as we proposed, for this final 
rule we are revising the LTCH PPS 
labor-related share based on the RPL 
market basket. In Table 4, we are 
presenting a comparison of the most 
recent estimates of the increase to the 
current LTCH PPS market basket (that 
is, the FY 1997-based excluded hospital 


with capital market basket) and the FY 
2002-based RPL market basket. 

In the RY 2007 LTCH PPS proposed 
rule (71 FR 4666), the most recent 
estimate of the RPL market basket at that 
time for July 1, 2006 through June 30, 
2007 (the 2007 LTCH PPS rate year) was 
3.6 percent, which was based on Global 
Insight’s 3rd quarter 2005 forecast with 
history through the 2nd quarter of 2005. 
In this final rule, consistent with our 
historical practice of using the most 
recent available data, based on Global 


‘Insight’s 1st quarter 2006 forecast with 


history through the 4th quarter of 2005, 
the most recent estimate of the RPL 
market basket for July 1, 2006 through 
June 30, 2007 (the 2007 LTCH PPS rate 
year) is 3.4 percent. Global Insight, Inc. 
is a nationally recognized economic and 
financial forecasting firm that contracts 
with CMS to forecast the components of 
the market baskets. Using the current FY 
1997-based excluded hospital with 
capital market basket, Global Insight’s 
1st quarter 2006 forecast, with history 
through the 4th quarter of 2005, for the 
2007 LTCH PPS rate year is also 3.4 


percent. Table 4 compares the FY 2002- 
based RPL market basket and the FY 
1997-based excluded hospital with 
capital market basket percent changes. 
For both the historical and forecasted 
periods between FY 2000 and FY 2008, 
the difference between the two market 
baskets is minor with the exception of 
FY 2002, where the FY 2002-based RPL 
market basket increased */o of a 
percentage point higher than the FY 
1997-based excluded hospital with 
capital market basket. This is primarily 
due to the FY 2002-based RPL having a 
larger compensation (that is, the sum of 
wages and salaries and benefits) cost 
weight than the FY 1997-based index 
and the price changes associated with 
compensation costs increasing much 
faster than the prices of other market 
basket components. Also contributing is 
the “all other nonlabor intensive” cost 
weight, which is smaller in the FY 2002- 
based RPL market basket than in the FY 
1997-based index, as well as the slower 
price changes associated with these 
costs. 
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TABLE 4.—FY 2002-BASED RPL MARKET BASKET AND FY 1997-BASED EXCLUDED HOSPITAL WITH CAPITAL MARKET 


BASKET, PERCENT CHANGES: 2000-2008 


Fiscal year (FY) 


FY 1997-based 
excluded hospital 
market basket 
with capital 


Rebased FY 
2002-based RPL 
market basket 


Historical data: 
RY 2001 


RY 2002 


RY 2003 


RY 2004 


RY 2005 


Average RY 2001-2005 


Average RY 2006-2009 


Source: Global Insight, Inc. 1st Qtr 2006, @USMACRO/CNTL0306 @CISSIM/CNTLO8R3.SIM 


C. Standard Federal Rate for the 2007 
LTCH PPS Rate Year 


1. Background 


Under the existing regulations at 
§ 412.523(c)(3)(ii), we update the 
standard Federal rate annually to adjust 
for the most recent estimate of the 
projected increases in prices for LTCH 
inpatient hospital services. We 
established this regulation in the August 
30, 2002 final] rule (67 FR 56030), which 
implemented the LTCH PPS, because at 
that time we believed that was the most 
appropriate method for updating the 
_ LTCH PPS Standard Federal rate 
annually for years after FY 2003. When 
we moved the date of the annual update 
. of the LTCH PPS from October 1 to July 
-1 in the RY 2004 LTCH PPS final rule 
(68 FR 34138), we revised 
§ 412.523(c)(3) to specify that for LTCH 
PPS rate years beginning on or after July 
1, 2003, the annual update to the 
standard Federal rate for the LTCH PPS 
would be equal to the previous rate 
year’s Federal rate updated by the most 
recent estimate of increases in the * 
appropriate market basket of goods and 
services included in covered inpatient 
LTCH services because, at that time, we 
continued to believe that was the most 
appropriate method for updating the 
LTCH PPS Standard Federal rate 
annually for years after RY 2004. As 
established in the RY 2006 LTCH PPS 
final rule (70 FR 24179), based on the 
most recent estimate of the excluded 
hospital with capital market basket, 
adjusted to account for the change in the 
LTCH PPS rate year update cycle, the ~ 
current LTCH PPS standard Federal rate 
which is effective from July 1, 2005 
through June 30, 2006 (the 2006 LTCH 
PPS rate year) is $38,086.04. 


In the RY 2007 LTCH PPS proposed 
rule (71 FR 4667 through 4670), we 
explain how we developed the proposed 
standard Federal rate for the 2007 LTCH 
PPS rate year. Specifically, we 
explained our rationale, which was 
based on our ongoing monitoring 
activities, for proposing a zero percent 
update to the standard Federal rate for 
the 2007 LTCH PPS rate year, which 
was based on the most recent estimate 
in the RPL market basket offset by an 
adjustment for changes in coding 
practices, rather than proposing to 
solely use the most recent estimate of 
the proposed RPL market basket as the 
update factor for the Federal rate for the 
upcoming rate year. Therefore, in that 
proposed rule, we proposed a standard 
Federal rate for the 2007 LTCH PPS rate 
year of $38,086.04. In the discussion 
that follows, we explain how we 
developed the final standard Federal 
rate for the 2007 LTCH PPS rate year. 
Specifically, we explain our rationale, 
which is based on our ongoing 
monitoring activities, for the zero 
percent update to the standard Federal 
rate for the 2007 LTCH PPS rate year, 
which is based on the most recent 
estimate in the RPL market basket offset 
by an adjustment for changes in coding 
practices as discussed in greater detail 
below, rather than solely using the most 
recent estimate of the RPL market basket 
as the update factor for the Federal rate 
for the upcoming rate year. Thus, the 
standard Federal rate for the 2007 LTCH 
PPS rate year will be $38,086.04. 


2. Description of a Preliminary Model of 
an Update Framework Under the LTCH 
PPS 


In the August 30, 2002 final rule (67 
FR 56086), which implemented the 
LTCH PPS, we stated that in the future 


we may propose to develop a framework 
to update payments to LTCHs that © 
would account for other appropriate 
factors that affect the efficient delivery 
of services and care provided to 
Medicare patients. A conceptual basis 
for the proposal of developing an update 
framework in the future was presented 
in Appendix B of that same final rule 
(67 FR 56086). In subsequent final rules 
that updated the LTCH PPS standard 
Federal rate for years after FY 2003, we 
explained that we did not propose an 
update framework because we had not 
yet collected sufficient data to allow for 
the analysis and development of a 
framework under the LTCH PPS (see 68 
FR 34134, 69 FR 25682, and 70 FR 
24179). Since the LTCH PPS was 
implemented just slightly over 3 years 
ago (for cost reporting periods beginning 
on or after October 1, 2002) and due to 
the time lag in the availability of 
Medicare data, we continue to believe 
that we still do not yet have sufficient 
data to develop an update framework 
upon which to base the update to the 


’ standard Federal rate for the 2007 LTCH 


PPS rate year. 

As we discussed in the RY 2007 
LTCH PPS proposed rule (71 FR 4667), 
although we do not have enough - 
complete data at this time to update for 
RY 2007 based on an update framework, 
we believe that the almost 2 full years 
of data generated under the LTCH PPS 
is sufficient data to begin the discussion 
of the development of a potential update 
framework that we may propose to use 
in the future under the LTCH PPS for 
the annual update to the LTCH standard 
Federal rate. Therefore, although we did 
not propose to employ an analytical 
update framework in that proposed rule 
to determine the 2007 LTCH PPS rate 
year update to the standard Federal rate, 


| 

Forecast: 

4 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006/Rules and Regulations 


27819 


we presented a preliminary model of an 
update framework, using the best 

. available data and concepts, in 
“Appendix A of that proposed rule, 
which we may propose to adopt at some 
time in the future under the LTCH PPS. 


Furthermore, in the RY 2007 LTCH PPS . 


proposed rule, we solicited comments 
on that preliminary update framework. 
methodology and its application, which 
we may propose to adopt at some time 
in the future under the LTCH PPS. Also, 
we stated that we would appreciate 
comments regarding recommendations 
to:improve it. 


We received a few comments on the © 


preliminary model of an update 

_ framework that was presented in 
Appendix A of the RY 2007 LTCH PPS 
proposed rule (71 FR 4742 through 
4747). In this final rule, we are again 
presenting a preliminary model of an 
update framework, using the best 
available data and concepts, which we 
may propose to adopt at some time in 
the future under the LTCH PPS, in 
Appendix-A of this final rule. We have - 
responded to the comments that we 
received on the preliminary update 
framework model presented in the RY 
2007 LTCH PPS proposed rule in 
Appendix A of this final rule. We 
continue to solicit comments on this 
preliminary update framework 


methodology and its application, which- 


we may propose to adopt at some time 
in the future under the LTCH PPS. Also, 
we would appreciate comments 
regarding recommendations to improve 
it. We note that this preliminary model 
of an update framework for the LTCH 
PPS is based on the conceptual 
discussion of a LTCH PPS update 
framework that was presented in the 
August 30, 2002 final rule (67 FR 
56086), and is similar to the update 
framework formerly used to develop the 
operating IPPS annual update 
recommendation (69 FR 28816 through 
28817) and that which is currently used 
under the capital IPPS for inpatient 
short-term acute-care hospitals set forth 
at § 412.308(c)(1)(ii). 


3. Update to the Standard Federal Rate 
for the 2007 LTCH PPS Rate Year 


Currently, under § 412.523, the 
annual update to the LTCH PPS 
standard Federal rate is equal to the 
most recent estimate of increases in the 
prices of an appropriate market basket 
of goods and services includedin _ 
covered inpatient LTCH services (that 
is, presently, the excluded hospital with 
capital market basket). As we indicated 
in previous LTCH PPS. final rules (67 FR 
56014, 68 FR 34157, 69 FR 25712, and 
70 FR 24209 through 24213) and in the 
RY 2007 LTCH PPS proposed rule (71 


FR 4667), we have developed a 
monitoring system to assist us in 
evaluating the LTCH PPS. We have used 
the results of these monitoring efforts, 
along with the most recently available 
LTCH PPS data to assess current 
payment adequacy under the LTCH 
PPS. 

As we discussed in the RY 2007 
LTCH PPS proposed rule (71 FR 4667 
through 4670), because we believe that 
current payments are more than 
adequate to account for price increases 
in the services furnished by LTCHs 
during the 2007 LTCH PPS rate year, 
under the broad authority conferred 
upon the Secretary by section 123 of the 
BBRA as amended by section 307(b) of 
the BIPA to include appropriate 
adjustments, including updates, in the 
establishment of the LTCH PPS, we 
proposed to revise § 412.523(c)(3)(ii), to 
specify that, for discharges occurring on 
or after July 1, 2006 and on or before 
June 30, 2007, the standard Federal rate 
from the previous year would be 
updated by a factor of zero percent. That 
is, the standard Federal rate for RY 2007 
rate year would remain the same as the 
standard Federal rate in effect during 
the 2006 rate year ($38,086.04). 

In this final rule, as we discuss in 
greater detail below, because we 
continue to believe that current 
payments are more than adequate to 
account for price increases in the 
services furnished by LTCHs during the 
2007 LTCH PPS rate year, under the 
broad authority conferred upon the 
Secretary by section 123 of the BBRA as 
amended by section 307(b) of the BIPA 
to include appropriate adjustments, 
including updates, in the establishment 
of the LTCH PPS, we are revising 
§ 412.523(c)(3)(ii), to specify that, for 
discharges occurring on or after July 1, 
2006 and on or before June 30, 2007, 
there will be a zero percent update to 
the standard Federal rate from the 
previous year. That is, the standard 
Federal rate for the July 1, 2006 through 
June 30, 2007 rate year will be 
$38,086.04. 

As we discussed in the RY 2007. __ 
LTCH PPS proposed rule (71 FR 4667), 
and in the August 30, 2002 final rule (67 
FR 56014), we describe an on-going 
monitoring component of the new LTCH 
PPS that would enable us to evaluate 
the impact of the new payment policies. 
We stated that, if our data indicate that 
changes to the system might be 
warranted, we may consider proposing 
revisions to these policies in the future. 
Since the implementation of the LTCH 
PPS (for cost reporting periods 
beginning on or after October 1, 2002), 
there has been tremendous growth in 
the number of LTCHs reimbursed by 


Medicare. Specifically, the number of 
LTCHs has almost doubled over the past 
3 years from approximately 200 LTCHs 
in FY 2003 to 378 LTCHs at the start of 
FY 2005. In addition, Medicare 
spending for LTCHs has also grown 
rapidly, as noted in MedPAC’s June 
2004 Report to Congress (page 122). 
Rapid increases in LTCH growth and 
Medicare spending under the LTCH 


PPS, in conjunction with the fact that 


over 98 percent of LTCHs are currently 
paid based fully on the Federal rate 
(rather than choosing to be paid under 
a blend of the reasonable cost-based 
(TEFRA) payment amount and the 
LTCH PPS Federal rate payment 
amount), prompted us to examine 
changes in LTCHs’ patient case-mix 
index (CMI) and margins under the 
LTCH PPS. As discussed in greater 
detail in the RY 2007 LTCH PPS 
proposed rule (71 FR 4667 through 
4670), we believe the proposed zero 
percent update factor for RY 2007, 
which was based on the most recent 


_ estimate of the proposed RPL market 


basket at that time, adjusted to account 
for coding improvements, is supported 
by our findings regarding CMI, Medicare 
margins, and patient census based on 
the most recent complete LTCH data. 

A LTCH’s CMI is defined as its case 
weighted average LTC—DRG relative 
weight for all its discharges in a given 
period. Changes in CMI consist of two 
components: ‘‘Real”’ CMI changes and 
“apparent” CMI changes. Real CMI 
increase is defined as the increase in the 
average LTC—DRG relative weights 
resulting from the hospital’s treatment 


. of more resource intensive patients. 


Apparent CMI increase is defined as the 
increase in CMI due to changes in 
coding practices. Observed CMI increase 
is defined as real CMI increase plus the 
increase in computed CMI due to 
changes in coding practices (including 
better documentation of the medical 
record by physicians and more complete 
coding of the medical record by coders). 
If LTCH patients have more costly 
impairments, lower functional status, or 
increased comorbidities, and thus 
require more resources in the LTCH, we 
will consider this a real change in case- 
mix. Conversely, if LTCH patients have 
the same impairments, functional status, 
and comorbidities but are coded 
differently resulting in higher payment, 
we consider this an apparent change in 
case-mix. We believe that changes in 
payment rates should accurately reflect 
changes in LTCHs’ true cost of treating 
patients (real CMI increase), and should 
not be influenced by changes in coding 
practices (apparent CMI increase). 
Apparent CMI increase results in a case 
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being grouped to a LTC-DRG with a _ treatment of more resource intensive LTCHs treating patients that do not 
higher weight than it will be without patients, and the apparent CMI increase, require hospital-level care. 
such changes in coding practices, which which is due to improvements in Additionally, in the RY 2007 LTCH 
results in a higher LTCH PPS payment documentation and coding practices. PPS proposed rule (71 FR 4670), we 
that does necessarily reflect the true cost _—_ As we also stated in the RY 2007 noted that the proposed zero percent 
of treating the patient. Therefore, inthe | LTCH PPS proposed rule (71 FR 4668), | update for the 2007 LTCH PPS rate year 
RY 2007 LTCH PPS proposed rule (71 the calculated observed CMI increase may make the one-time prospective 
FR 4668), under the broad discretionary between FY 2003"and FY 2004 was 6.75 adjustment to the LTCH PPS Federal 
authority conferred upon the Secretary _ percent. Assuming that the real CMI rate, provided for under § 412.523(d)(3), 
by section 123 the BBRA as amended increase observed (on average) from FY unnecessary ifourcomprehensive 
by section 307(b) of the BIPAtoinclude 2001 to FY 2003 remained relatively - analysis of the LTCH PPS determines 
appropriate adjustments, including constant into FY 2005, then the that LTCH PPS payments and the costs 
updates, in the establishment of the difference of 4.0 percent (6.75 percent for LTCH services become aligned as a 
LTCH PPS, we proposed to revise the minus 2.75 percent) represents the -  Tesult of this change. We solicited 
annual update to the LTCH PPS _ apparent CMI increase due to comments on whether the proposed 
standard Federal rate set forth at improvements in documentation and zero percent for the 2007 LTCH PPS rate 
§ 412.523(a)(2) for the 2007 LTCH PPS _ coding. This is considerably higher than Y€@F 1s appropriate or if an alternative 
rate year to adjust the payment amount _the 0.34 percent behavioral offset percentage reduction should be applied 
for LTCH inpatient hospital services to _ originally estimated by CMS actuaries, the standard Federal rate for the 2007 
eliminate the effect of coding or which was used in the development of | LTCH PPS rate year. Specifically, as 
classification changes that do not reflect the FY 2003 LTCH PPS standard Federal ©xPlained in greater detail below, to the 
real changes in LTCHs’ case-mix. We rate. (67 FR 56033). Therefore, we stated  ©Xtent of our review of FY 2003 LTCH 
explained that it is important to our belief that a significant portion of data (which will include but, is not 
eliminate the effect of coding or the 6.75 percent increase in CMI limited to changes in case-mix) show 
classification changes because they do _ between FY 2003 and FY 2004 is due to _ that, if by coincidence after updating the 
not reflect the true cost of treating changes in coding practices rather than Federal rate by zero percent for RY 
patients. . the treatment of more resource intensive 2907, the standard Federal seegdied 
As we discussed in the RY 2007 . patients. 
LTGH PPS proposed rule (71 FR 4668); addition, in the RY 2007 LTCH PPS 
we asked 3M Health Information proposed rule (71 FR 4669), we stated 
Systems (3M) to examine changes in discussed an internal CMS analysis, that CMS, in 
; ce proposing a zero percent 
case-mix and coding since the which shows high Medicare margins update to the Federal rate for RY 2007, 
implementation of the LTCH PPS based among LTCHs since the implementation failed to consider the recent revisions to 
on the most recently available data. As § of the LTCH PPS in FY 2003. We the ouidelines for utilizine DRG 475 
part of their analysis, 3M compared FY calculated ‘‘revenue-weighted”: (“Respirato with 
2003 LTCH claims data from the first Medicare margins, which are the sum of Vantilator Support”) ergs, ea resulted 
year of implementation of the PPS with | LTCH inpatient Medicare revenue in reduced payments to LTCHs, despite 
-the FY 2001 claims data (generated prior (payments) minus the sum of LTCH that the same resources are “aed . 
to the implementation of the LTCH inpatient Medicare expenses (costs) expended. & 
PPS), which is the same LTCH claims divided by the sum of LTCH inpatient Response: As discussed in section III. 
data used to develop the LTCH PPS. The Medicare revenue (payments). This of the preamble of this final rule, the 
analysis performed by 3M indicated, margin calculation, also utilized by LTC-DRG assignments are based on 
among other things, that the average MedPAC in its analyses, is used to GROUPER logic. The GROUPER is a 
annual CMI increase from FY 2001 to evaluate the overall financial status of software product that analyzes coding 
FY 2003 was 2.75 percent. Since coding LTCHs. Specifically, our analysis found information submitted by hospitals, and 
of diagnoses was not a factor in that LTCH Medicare margins for FY subsequently makes a DRG assignment. 
determining payments under the former 2003 (the first year of the LTCH PPS) CMS is responsible for GROUPER 
reasonable cost-based (TEFRA) paymert were 7.8 percent and preliminary cost —_ maintenance, including the assignment 
system, and since payments were not - report data for FY 2004 reveal an even of DRGs. The DRG information is used 
directly tied to diagnosis codes, there higher Medicare margin of 12.7 percent. to make payment to hospitals on behalf 
was no incentive for LTCHs to attempt We also noted that MedPAC is of Medicare beneficiaries treated by 
to influence payments through changes _ presently engaged in an evaluation of these hospitals. In contrast, the role of 
in coding practices. Therefore, it is payment adequacy for LTCHs, which the AHA is to publish, in their 
reasonable to assume that the observed upon completion, willbe publishedin document Coding Clinic for ICD-9-CM, 
2.75 percent change in case-mix inthe —_ the Commission’s 2006 Reports to the coding guidelines and advice as 
years prior to the implementation of the Congress. In the RY 2007 LTCH PPS designated by the four cooperating 
LTCH PPS represent the value for the proposed rule (71 FR 4668), we parties. The cooperating parties that 
real CMI increase (that is, we assume discussed the Commission’s preliminary _ have final approval of the published 
that the increase in case-mix«is due to findings that were presented at the coding advice are the AHA, the 
treatment of more resource intensive | October 7,:2005 public meeting. In American Health Information 
patients rather than to improvements in © MedPAC’s March 2006 Report to Management Association (AHIMA), 
' documentation or more complete coding Congress on Medicare Payment Policy, | CMS, and the National Centers for 
of the medical record during this the Commission recommended that the _ Health Statistics. 
period). Using the average annual 2.75 —_ update to the LTCH PPS Federal rate be While the commenters have noted 
percent observed CMI increase asa ~ eliminated for RY 2007 (Section 4C; “revisions to the guidelines for utilizing 
baseline, we separated the CMI increase page 219). We also discussed the review DRG 475”, it is not clear what 
between FY 2003 and FY 2004 intothe by a Medicare program safeguard guidelines are being cited. To address 
Teal CMI increase, which is based on the contractor and other investigations of this comment in a responsible manner, 
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we would need more information than 
has been provided by the commenters. 
Furthermore, as discussed below in this 
preamble, the zero percent update 
finalized in this final rule is an 
adjustment that we have made to 
account for the case mix “creep”’ that 
was observed during FY 2004. 

. Accordingly, any subsequent “revisions 
to guidelines” would have no impact on 
our need to make this adjustment in 
determining the RY 2007 Federal rate. 

Comment: As an alternative to the 
proposed zero percent update, one 
commenter encouraged CMS to work 
with the AHA in developing more 
stringent coding practices as currently 
considered by the ‘“‘Coding Clinic’ if it 
believes additional coding practices are 
needed. 

Response: In section IIl.E.3. of this 
final rule, we emphasize the need for 
proper coding by LTCHs. We also 
explain that inappropriate coding of 
cases can adversely affect the uniformity 
of cases in each LTC’DRG and produce 
inappropriate weighting factors at 
recalibration. We continue to urge 
LTCHs to focus on improved coding 
practices. Because of concerns raised by 
LTCHs concerning correct coding, we 
have asked the AHA to provide 
additional clarification or instruction on 
proper coding in the LTCH setting. As 
we noted earlier, the coding guidelines 
currently published by the AHA are the 
result of the joint collaboration of CMS, 
AHA, AHIMA, and the National Centers 
for Health Statistics. 

Comment: Many commenters 
expressed concern that the proposed 
changes to the SSO policy in 
conjunction with the proposed zero 

_ percent update would reduce hospital 
payments by nearly 15 percent, forcing 
LTCHs to operate at a loss when treating 
Medicare patients. They urged CMS to 
provide the full market basket update to 
the Federal rate for RY 2007. 

Response: We disagree that the 
proposed zero percent update to the 
Federal rate would have resulted in 
“reduced” hospital payments. In the RY 
2007 LTCH PPS proposed rule, we 
proposed to offset the market basket by 
an amount equal to the increase in case 
mix that was due solely to improved 
documentation and coding rather than” 
changes in real case mix. At the time of 
the proposed rule, that increase was 
within rounding error of the market 
basket, and therefore resulted in a 
proposed Federal rate for RY 2007 that 
was equal to the RY 2006 Federal rate, 
and not a reduction to the RY 2006 
Federal rate. We have provided 
throughout this section of this final rule, 
as we did in the proposed rule, our 
rationale for including an adjustment to 


account for changes in coding practices 
in the determination of the RY 2007 
Federal rate. As discussed in the RY 
2007 LTCH PPS proposed rule, and as 
discussed in greater detail below, we 
analyzed changes in the LTCHs’ CMI in 
conjunction with a detailed analysis of - 
LTCH margins since the implementation 
of the LTCH PPS, and our zero percent 
update policy is also based on these 
analyses. 

In response to the commenters 
concern that the proposed changes to 
the SSO policy could also force LTCHs 
to operate at a loss, in section VI.A.1. of 
the preamble of this final rule below, we 
discuss the changes to the SSO policy 


. that we are establishing in this final 


rule, and in section XV. of this final rule 
we discuss the projected impact of those 
changes (as well as the other changes 
established in this final rule) on 
estimated aggregate LTCH PPS 
payments for RY 2007. Specifically, in 
our discussion of the estimated decrease 
in aggregate LTCH PPS payments for RY 
2007, we explain that we do not believe 
that this change will result in an adverse 
impact on LTCHs because, as a result of 
the change to the SSO payment formula, 
we believe that LTCHs will significantly 
reduce the number of short-stay cases 
that they admit. We believe that by 
paying appropriately for these SSO 
cases by removing the financial 
incentive for LTCHs to admit those very 
short stay cases that could otherwise 
receive appropriate treatment at an 
acute-care hospital (and paid under the 
IPPS), LTCHs will change their 
admission patterns for these patients. 
The estimated decrease in LTCH PPS . 
payments for RY 2007 was determined 
based on the current LTCH admission 
pattern of SSO cases (that is, currently 
about 37 percent of all LTCH cases), and 
we believe that the estimated decrease 
in LTCH payments per discharge for RY 
2007 discussed in section XV. of this 
final rule will only occur if LTCHs were 
to continue to admit the same number 
of SSO patients with very short lengths 
of stay. Furthermore, as also discussed 
in section XV. of this final rule, we do 
not believe that this change will force 
LTCHs to operate at a loss because, 
based on our recent margins analysis 
(discussed in greater detail below in this 
section). LTCH margins for FY°2003 are 


‘in excess of 7 percent, and preliminary 


FY 2004 data shows margins in excess 


' of 12 percent. Therefore, we believe that 


even with an estimated decrease in 
LTCHs’ payments per discharge for the 
2007 LTCH PPS rate year, LTCH PPS 
payments will be sufficient to 
compensate LTCHs for the costs of the 


efficient delivery of LTCH services to 
LTCH patients. 

Comment: Several commenters 
believed that CMS should allow a full 
market basket update to the LTCH PPS 
Federal rate for RY 2007. Other 
commenters stated that the LTCH PPS 
Federal rate should be updated annually 
by the most recent estimate of the 


market basket. 


Response: As we have discussed. 
throughout this section of the preamble 
of this final rule, while we continue to 
believe that an update to the 2007 LTCH 
PPS rate year should be based on the 
most recent estimate of the LTCH PPS 
market basket, we believe it appropriate 
that the market basket be offset by an 
adjustment to account for changes in 
coding practices. Such an adjustment 
will protect the integrity of the Medicare 
Trust Funds by ensuring that the LTCH 
PPS payment rates better reflect the true 
costs of treating LTCH patients. We 
wish to emphasize that the RY 2007 
Federal rate update of zero percent 
established in this final rule (as 
discussed in greater detail below) is 
based on the estimate of the LTCH PPS 
market basket for RY 2007. As wé 
discussed in the RY 2007 LTCH PPS . 
proposed rule and as we have discussed 
in greater detail above in this section, 
we believe that in determining the 
Federal rate update for RY 2007 it is 
appropriate to apply an adjustment to 
the most recent estimate of the LTCH 
PPS market basket to eliminate the 
effect of coding or classification changes 
that do not reflect real changes in 
LTCHs’ case-mix. This adjustment is 
necessary in order to serve to account 
for payments that were made based on 
improved coding (rather than increased 
patient severi ity); in prior years. 

As we noted in the RY 2007 LTCH 


’ PPS proposed rule (71 FR 4670) and as 


we reiterate below, the revision to 

§ 412.525(c)(3) established in this final 
rule will address an update to the LTCH 
PPS Federal rate for the 2007 LTCH PPS 
rate year. We will propose future 
revisions to § 412.525(c)(3) to address 
future proposed updates to the LTCH 
PPS Federal rates in future rate years 
based on an analysis of the most recent 
LTCH data available that would be 
presented in upcoming LTCH proposed 
tules. Furthermore, as discussed above 
in section IV.C.2. of this preamble, we 


‘are also examining the potential for 


developing and implementing an update 
framework under the LTCH PPS. We 
believe an update framework, which 
would incorporate the market basket as 
one component, will enhance the 
methodology for updating payments by 
addressing factors such as case-mix, 
intensity, and productivity, beyond 
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changes in pure input prices (measured 

by the market basket). (As noted in 

section V.C.2 of this final rule,a — 

preliminary model of an update 

framework that may be proposed at 

. some later date for future use under the 

_LTCH PPS is presented in Appendix A 

of this final rule.) However, at this time, 
we are not proposing a specific annual 
update framework. As noted above, we 
will wait until we have collected 
sufficient and complete LTCH PPS data 
to evaluate payments and costs under 
the LTCH PPS before proposing to 
establish such a framework for 
determining the annual update to the 
LTCH PPS Federal rate in the future. 

Comment: Many commenters stated ~ 
that 3M’s analysis of LTCH claims data 
was flawed. They stated that because a 
number of LTCHs did not transition to 
the LTCH PPS until FY 2004, using FY 
2003 as a comparison to FY 2001 was 
wrong. The commenters also suggested 
that CMS would need to compare. the 
CMI increases for LTCHs that elected 
reimbursement at the full Federal rate at 
the beginning or some time during the 
transition period to CMI increases for 
LTCHs that chose to go through the full 
5-year transition. They emphasized that 
since LTCHs were transitioning to the 
LTCH PPS, it is unlikely that LTCHs 
were aggressively coding the stays of 
their Medicare patients. 

Response: We appreciate the 
commenters’ concern that errors were 
made in analyzing LTCHs’ CMI data; 
however, we disagree with the 
commenters that 3M’s analysis of LTCH 
claims data was flawed. We believe 
commenters erroneously presumed that 
coding improvement begins on the date 
the LTCH elected to be reimbursed at 
the full Federal rate under the LTCH 

PPS and not before. Because providers 
paid under the transition blend have at 
least a portion of their payments based 
on the Federal rate, which.is based on 
ICD-9-—CM diagnosis and the accurate 
coding of procedure codes, we believe 
LTCHs still had an incentive to improve 
‘coding while they were transitioning to 
the full Federal rate. In addition, the 
commenters provide no evidence that 
the large increase from the 2.75 percent 
average annual increase in CMI in the 
years prior to the implementation of the 
LTCH PPS to the 6.75 percent increase 
in LTCH CMI found between FY 2003 
and FY 2004 resulted from a sudden 
increase in patient acuity in one year, 
especially when analyzed i in the context 
of the relatively small increase in costs 
observed during this same period. 

Comment: A few commenters asserted 
that the average intensity of Medicare 

. inpatients has increased significantly 

from pre-PPS levels. Therefore, they 


- 


believe the assumption that “real’’ case- 
mix is 2.75 percent is 
Response: As explained in the RY 
2007 LTCH PPS proposed rule (71 FR 
4668), we made the assumption that real 
case-mix-was 2.75 percent based on the 
average annual CMI increase in the 
three years prior to the full 
implementation of the LTCH PPS (that 
is, between FY 2001 and FY 2003). As 
we acknowledged in that same proposed 
rule, while it may be true thatthe - 
average intensity has increased from 
pre-PPS levels, it is not supported by 


.our analysis of the change in LTCHs’ 


costs. As we stated in the RY 2007 
LTCH PPS proposed rule, we did not 
observe a large increase in cost per 
discharge between FY 2003 and FY 
2004, which we would have expected if 
the observed CMI increase was due to 
real CMI change (treating sicker © 
patients). We would have expected to 
see a large increase in costs per . 
discharge to pay for the resources © 
needed to treat sicker patients if the CMI 
increase was due to “real” CMI change. 
We do not believe the assumption that 
the increase in “real” case-mix is 2.75 
percent is faulty. A LTCH’s CMI is 
defined as its case weighted average 
LTC-DRG relative weight for all its 
discharges in a given period. Changes in 


CMI consist of two components: “Real” 


CMI changes and “apparent” CMI 
changes. As stated in the RY 2007 LTCH 
PPS proposed rule, the 4.0 percent 
apparent CMI increase is a conservative 
estimate when compared to the 5.35 
percent apparent CMI increase that 
would result if we had applied the 
information from past studies on case- 
mix change to the analysis of the LTCHs. 
CMI increase. Based on past studies of 
IPPS case-mix change by the RAND 
Corporation, (“Has DRG Creep Crept 
Up? Decomposing the Case-Mix Index 
Change Between 1987 and 1988” by G. 
M. Carter, J.P. Newhouse, and D. A. 
Relles, R-4098—HCFA/ProPAC (1991)), 
in updating IPPS rates we have 
consistently assumed that real case-mix 
change for IPPS hospitals was a fairly 
steady 1.0 to 1.4 percent per year. If we 
had applied this same assumption to 
LTCHs, we would have concluded that 
nearly 5.35 percent (6.75 percent minus 
1.4 percent) of the change in case-mix 
during the first year of the LTCH PPS is 
apparent CMI and not real CMI. 
Consequently, if we had applied this 
more conservative estimate of real case- 
mix increase, the proposed update to 
the Federal rate for RY 2007 would have 
been a reduction to the current Federal 
rate rather than leaving the Federal rate 
unchanged. 

Comment: Several commenters stated 
that CMS was unfairly penalizing 


LTCHs twice for ‘‘case mix creep”’ (that 
is, the “apparent” CMI increase between 
FYs 2003 and 2004). They stated that 
CMS had already corrected any coding . 
issues from FY 2004 by reweighting the 
LTC-DRGs for FY 2006 based on that 
data, which resulted in an estimated 4.2 
percent reduction in payments to 
LTCHs. 

- Response: Under the LTCH PPS, we 
determine LTC-DRG relative weights as 
discussed in section III. of this 
preamble, to.account for the difference 
in resource use by patients exhibiting 
the case complexity and multiple 
medical problems characteristic of 
LTCH patients. As we discussed in the 
FY 2006 IPPS final rule (70 FR 47701 
through 47702), we recalibrated FY 
2006 LTC-DRG relative weights based 
on an analysis of LTCH claims data from 
the FY 2004 MedPAR file. Thus, FY 
2004 LTCH claims data, which reflected 
improved coding, were used to , 
determine the LTC-DRG relative 
weights used to pay LTCH PPS 


- discharges occurring during FY 2006. 


While it is true that the reweighting 
of the LTC—DRGs using FY 2004 LTCH 
claims served to update the relative 
weights based on actual claims data in 
each LTC-DRG, which also reflects 
coding improvements that occurred in 
FY 2004, the recalibration of LTC-DRG 
weights only corrects for any coding 
improvement for the purpose of making 
accurate LTCH PPS payments in FY 
2006. However, annual recalibration — 
does not serve to account for payments 
that were made based on improved 
coding (rather than patient severity) in 
prior years. The case mix adjustment to 
the market basket in determining the RY 


_ 2007 Federal rate is meant to reduce 


current payments to account for the 
increase payments that occurred in FY 
2004 that resulted from the CMI — 
increase that is attributable to “‘case- 
mix” creep in that year. Therefore, we 
disagree that providers are being | 
penalized twice for the LTCH coding 
improvements that occurred in FY 2004 
(that is, ‘“case-mix creep”). 

Comment: Several commenters 
contend that our margins analysis is 
flawed. The commenters state that 
although we reported that preliminary 
data showed LTCH margins of 12.7 © 
percent for FY 2004, an examination of 
MedPAC {TCH margin data shows that 
almost a quarter of LTCHs (23 percent) 
had negative Medicare margins in 2004. 
One of the commenters also stated that 
MedPAC did not take into consideration 
the effect of the ‘25 percent rule” on 
reimbursement to LTCH hospitals- 
within-hospitals (HWHs) for admissions 


‘from the host hospital when modeling 


LTCH Medicare margins. The 
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commenter also believes that in stating 
that the reported increases in costs were 
not found to be commensurate with the 
- reported increases in CMI (and 
Medicare payments), CMS did not allow 
for any increase in efficiency by LTCHs. 
However, in the update framework 
section (Appendix A of the RY 2007 
LTCH PPS proposed rule), the 
commenter points out that CMS 
suggests that it may begin measuring 
efficiency, and may also account for 
such a factor in a possible proposed 
future update framework methodology. 
The commenter believes CMS is 
_inconsistent with regards to efficiency. 
Response: As we explained in the RY 
2007 LTCH PPS proposed rule, the 
margins analysis was revenue-weighted 
(that is, calculated by adding the total 
Medicare payments and expenses for all 
LTCHs). CMS and MedPAC use this 
type of margin calculation to assess 
whether Medicare payment rates to 
LTCHs (as a provider class) are 
adequate. The commenter states that 
nearly one-quarter of LTCHs had 
negative margins in FY 2004, we note 
that based on the preliminary data for 
_ FY 2004, one-quarter of LTCHs had 
margins greater than 18 percent. 
Therefore, it is reasonable and expected 
that we estimate aggregate positive 
LTCH margins in excess of 12 percent 
for FY 2004, as stated below in this 
section. 

Based on data from the LTCHs’ cost 
reports received as of December 31, 
2005, updated LTCH margins analysis 
for this final rule continues to show 
high Medicare margins among LTCHs 
. since the implementation of the LTCH 
PPS in FY 2003. As we did for the RY 
2007 LTCH PPS proposed rule, we 
calculated ‘‘revenue-weighted”’ 
Medicare margins, which are the sum of 
hospital inpatient Medicare revenue 
(payments) minus the sum of hospital 
inpatient Medicare expenses (costs) 
divided by the sum of hospital inpatient 
Medicare revenue (payments). This 
margin calculation, also utilized by 
MedPAC in its analyses, is used to 
evaluate the overall financial status of 
’ LTCHs in general. In an analysis of the 
latest available LTCH cost reports, we - 
found that LTCH Medicare margins for 
FY 2003 (the first year of the LTCH PPS) 
were 7.8 percent and preliminary cost 
report data for FY 2004 based on the 
most recent update to the cost report 
data in HCRIS reveal an even higher 
Medicare margin of 12.7 percent. For 
periods prior to the implementation of 
the LTCH PPS (that is, FY 1999 through 
FY 2002), we found that aggregate 
Medicare margins ranged between a 
minimum of — 2.3 percent in FY 2000, 

and a maximum of 1.5 percent in FY 


have sufficient FY 2006 data to 
determine the effect of the - 


2002. MedPAC also noted that LTCH 
HwHs were found to have higher 
margins than freestanding LTCHs in RY 
2004. 

As mentioned by the commenter, 


when discussing MedPAC’s modeling of 


the 2006 LTCH PPS margins, MedPAC’s 
2006 LTCH PPS margins analysis did 
notinclude the effect of the HwH “25 
percent rule,” which is the special 
payment provisions for LTCH HwHs 
and satellites that we established at 

§ 412.534 in the FY 2005 IPPS final rule. 
Under this policy we provide a payment 
adjustment for those patients discharged 
from co-located LTCHs (that is, HwHs 
and satellites) admitted from host 
hospitals that exceeded a specified 
percentage (in most cases, 25 percent). 
Medicare patients who reach HCO 
status in the host hospital are excluded 
from the count of the percentage of 
patients admitted directly from the host. 
We additionally provided a 4-year 
transition to this policy for existing 
LTCH HwHs and satellites and those 
LTCH HwHs paid under the LTCH PPS 
on October 1, 2005 and whose 
qualifying period began on or before 
October 1, 2004; however, all other 
LTCHs are immediately governed by the 
percentage thresholds established under 
§ 412.534. 

In the transcript of MedPAC’s 
December 8, 2005 public meeting (p. 
164), the MedPAC analyst noted that 
despite the desire to model the effect of 
the HwH “25 percent rule”’ established 
at § 412.534 when modeling 2006 LTCH 
margins, they were unable to do so at 
that time since the first year of the 5- 
year phase-in (FY 2005) was “‘hold- 
harmless” and any fiscal impact (that is, 
percentage threshold requirements 
specified at § 412.534) are effective for 
cost reporting periods beginning during 
the current fiscal year (FY 2006). As we 
discussed in the FY 2005 IPPS final rule 
when we implemented the “25 percent 
tule” at § 412.534 (69 FR 49771), we 
were unable to estimate the impact of 
this policy because we anticipated 
behavioral changes by both the host and 
the co-located LTCHs resulting from the 
provision that exempts HCOs from the 
percentage threshold calculation. We 
are unable to estimate the impact on 
new LTCHs that will be immediately 
subject to the full threshold 
requirements established following the 
implementation of those regulations. 

As MedPAC noted at their public 
meeting, FY 2006 is the first year of the 
4-year phase-in of the threshold 
requirements established under 
§ 412.534, and dueto the lag time in the 
availability of data, we currently do not 


implementation of those requirements 
on LTCHs’ behavior. Therefore, we are 
still unable to estimate the impact of 
this policy. However, since the policy at 
§ 412.534 exempts IPPS HCOs at the 
acute-care host hospital from the 
LTCHs’ percentage threshold 
calculation (as noted above), and since, 
as noted earlier, the margins for HwHs 
are higher than those of freestanding 
LTCHs, we believe that even with some 
adjustments resulting in a decrease in 
some co-located LTCHs’ RY 2007 LTCH 
PPS payments due to the threshold 
requirements under § 412.534, Medicare 
payments to co-located LTCHs will 
exceed the Medicare costs of the 
inpatient hospital services provided to 
its patients even with a zero percent 
update to the Federal rate for RY 2007. 
‘As discussed in the RY 2007 LTCH 
PPS proposed rule, the large observed 
increase in LTCH case-mix was not 
accompanied by a corresponding 
increase in Medicare costs. This is 
consistent with our belief expressed 
earlier that a significant part of this 
observed increase in case-mix is 
“apparent” and not “real.” In 
conjunction with an increase in real 
case-mix we would have expected to see 
a significant increase in costs per 
discharge, even taking into account 
LTCH operating efficiencies, to pay for 
the resources needed to treat sicker 
patients. Consistent with MedPAC’s 
most recent research discussed in its 
March 2006 Report to Congress (section 


4C), our margins analysis indicates that, 


in spite of the estimated real increase in 
case-mix (severity of patients), 
payments to LTCHs under the LTCH 
PPS are generally more than adequate to 
cover the Medicare costs of the inpatient 
hospital services provided to LTCH 
patients. 

As we also discussed in the RY 2007 
LTCH PPS proposed rule, although 
supported by our LTCHs’ margins 
analysis, the zero percent update to the 
Federal rate for RY 2007 is primarily 
based on our analysis of case-mix. This 
analysis indicates that a significant 
portion of the observed increase in case- 
mix from FY 2003 to FY 2004 is due to 
changes in coding practices rather than 
an increase in the severity of LTCHs’ 
patients. Specifically, based on the ‘ 
latest available LTCH cost report data, 
our analysis supports our adjustment to 
account for changes in coding practices. 
Specifically, the most recent available 
LTCH cost report data shows that, while 
payments (revenue) per discharge 
increased in.excess of the market basket 
estimate for the period, costs (expenses) 


__ per discharge either increased at a 


significantly lower rate or decreased 
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slightly for the same period (as 
discussed in greater detail below). 

As noted by the commenter, the 
conceptual discussion of a preliminary 
model of an update framework under 
the LTCH PPS presented in the RY 2007 
LTCH PPS proposed rule (71 FR 4742 
through 4747), accounts for efficiency as 
a component of the adjustments for 
productivity and intensity. However, we 
have not assumed that the reason costs 
have not increased commensurate with 
case-mix (and payments) is due to ~ 
increased efficiency by LTCHs. As 
stated previously, the update framework 
was presented at this point as under 
development and was not used to 
determine the proposed update to the 
standard Federal rate for RY 2007. 
Furthermore, even the conceptual 
model of the illustrative LTCH PPS 
update framework for RY 2007 
presented in Appendix A for discussion 
purposes we had recommended a —0.9 
percent adjustment for productivity (an 
efficiency measure) based on the 
productivity target used by MedPAC. 
This factor is based on BLS’ estimate of 
the 10-year moving national average rate 
of productivity growth (71 FR 4746). 
This productivity adjustment in the 
illustrative update framework assumes 
that an efficient LTCH can produce 
more output (that is, inpatient hospital 
services) with the same inputs (that is, 
labor and capital) such that the full 
increase in input costs does not have to 
be passed on by the provider (71 FR 
4744). Therefore, the recommended 
efficiency measure of — 0.9 percent 
adjustment included in the illustrative 
update framework reduces the 
adjustment for input prices (that is, 
market basket estimate) based on the 
expectation that an efficient LTCH can 
produce the same output with slightly 
less than 1 percent less of the same 
inputs. In absence of accounting for a 
factor that accounts for efficiency, we 
would expect that costs per discharge 
would increase at about the same rate as 
the estimate of market basket, which has 
previously been used to update the 
LTCH PPS Federal rate annually, plus 
any increase that is based on an increase 
in patient severity (that is, real case- 
mix). However, our analysis of LTCHs 
payments and costs per discharge based 

_on the latest available cost report data 
supports our adjustment to account for 
changes in coding practices because it 
shows that while payments (revenue) 
per discharge increased approximately 
15 percent from FY 2002 to FY 2003 
(the first year of the LTCH PPS), costs 
(expenses) per discharge increased by 
only about 8 percent for the same 

' period. Thus payments to LTCHs from 


FY 2002 to FY 2003 increased almost 
twice as much as the increase of costs 
during the same period. Furthermore, 
based on the most recent available 
LTCH cost report data for FY 2004, we 
found that while payments (revenue) 
per discharge increased by 
approximately 5 percent from FY 2003 
to FY 2004, costs (expenses) per 
discharge actually decreased slightly 
(about 0.7 percent) for the same period. 


As discussed in the RY 2007 LTCH 
PPS proposed rule, the illustrative 
update framework shown in Appendix 
A is only a preliminary model, and we 
solicited comments regarding 
improvements or refinements to it that 
we will consider if we propose to adopt 
an update framework in the future 
under the LTCH PPS. By nature, a PPS 
is a system based on averages, and 
therefore we expect that LTCHs, like 
any provider type that is under a PPS 
system, already have and will continue 
to become more efficient with the 
implementation of the LTCH PPS. While 
increasing efficiency in the services 
delivered in the treatment of Medicare 
beneficiaries could result in some 
reduction in LTCHs’ Medicare costs by 
providing the same output (that is, 
inpatient hospital services) with a 
minimum of waste, expense and effort, 
it is unlikely that the significant 
difference between the increase in case- 
mix (and payments per discharge) and 
change in costs per case (discussed 


_ above in this section) is solely the result 


of increased efficiency of LTCHs. As 
noted above, our illustrative update 


_ framework only included a —0.9 percent 


adjustment for productivity, while our 
margins analysis shows a substantially 
larger difference between the change 
between payments per discharge and 
costs per discharge since the 
implementation of the LTCH PPS, 
which we believe are due to factors (that 
is, changes in coding practices) other 
than increased efficiencies by LTCHs. 
As we stated in the proposed rule and 
as noted above, we did not observe a 
significant increase in cost per 
discharge. In fact, for FY 2004, the latest 
cost report data shows a decrease in 
costs per discharge, which we would 
have expected to see if the observed 
CMI increase was due to “real” CMI 
change (treating sicker patients). In 
addition, as stated in the RY 2007 LTCH 
PPS proposed rule and as discussed in 
greater detail in this section of this final 
rule, a review by a Medicare program 
safeguard contractor and other 
anecdotal findings of LTCHs treating 
patients that do not require hospital- 
level care further supports the data 
analysis which show that the increase in 


LTCHs’ CMI is primarily due to factors 
other than real CMI. - 

Therefore, we disagree with the 
commenter that we failed to account for 
efficiency in determining the update to 
the Federal rate for RY 2007. We believe 
that while there may be some reduction 
in LTCH costs per discharge as a result 
of efficiency, the difference between 
LTCHs’ cost per discharge and 
payments per discharge is so profound 
that it cannot be reasonably assumed 
that efficiency is the sole basis for that 
difference. Rather, we believe it is the 
changes in coding practices, discussed 
previously, that have led to the 
substantial difference between LTCHs’ 
cost per discharge and payments per 
discharge, which has had a significant 
impact on LTCHs’ margins. 

omment: One commenter noted that 
while the proposed zero percent update - 
appears in MedPAC’s recommendations, 
the Congress has not agreed to take 
action on MedPAC’s recommendation to 
eliminate an update to the RY 2007 
payment rate. 

Response: The proposal to provide a 
zero percent update to the LTCH PPS 
Federal rate for RY 2007 was consistent: 
with MedPAC’s recommendation. 
Although it is correct that the Congress 
has not taken specific action to legislate 
MedPAC’s recommendation as stated in 
the RY 2007 LTCH PPS proposed rule, 
the Secretary has been given the broad 
discretionary authority, under section 
123 of the BBRA as amended by section 
307(b) of the BIPA, to include 
appropriate adjustments, including 
updates, in the establishment of the 
LTCH PPS. We continue to believe that 
our proposal to establish a zero percent 
update to the Federal rate to account for 
“apparent” case-mix is appropriate for 
the reasons discussed in the RY 2007 
LTCH PPS proposed rule that were also 
stated above and is within the broad 
discretionary authority conferred upon 
the Secretary in section 123 of the BBRA 
as amended by section 307(b) of the 
BIPA. In addition, as discussed above, 
our margins analysis indicates that 
current payments are more than “ore 
adequate to account for price increases 
in the services furnished by LTCHs 
during the 2007 LTCH PPS rate year. 

Comment: One commenter urged 
CMS to enact the proposed zero percent 
update for RY 2007 only if no 
modifications are made to the SSO 
payment formulas. The commenter 
stated that this would be consistent with 
MedPAC’s recommendations based on 
no change in LTCH payment policies. 

Response: As the Gaciery of the 
Medicare Trust Fund, we are 
responsible for reexamining our 
payment systems and revising those 
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payment systems, if necessary, to ensure 
that appropriate payments are made for 
the efficient delivery of care to Medicare 
patients. This requires that we 
periodically reexamine the policy 
components of our payment systems 
and propose changes accordingly. As we 
discussed in greater detail in the RY 
2007 LTCH PPS proposed rule (71 FR 
4667 through 4670), we believe our 
findings regarding LTCHs’ CMI increase, 
Medicare margins, and patient census 
supported our proposal of a zero percent 
update for RY 2007. As discussed in 
that same proposed rule, we believe that 
an adjustment to the most recent 
estimate of the LTCH PPS market basket 
to account for the effects of changes in 
coding practices is important to 
eliminate the effect of coding or 
classification changes because, as 
discussed in greater detail in this 
section, they do not reflect the true cost 
of treating patients. 

Also in the RY 2007 LTCH PPS 
proposed rule, we proposed changes to 
the SSO policy based on our review of 
that policy along with many other LTCH 
PPS policies and LTCH behavior. As we 
discussed in that same proposed rule 
(71 FR 4685 through 4690), the 
proposed revision to the SSO policy 
would, among other things, reduce the 
unintended financial incentive for 
LTCHs to admit short-stay patients that 
may exist under the current-SSO policy, 
and therefore, based on the most recent 
complete data available, we believe 
revisions to the current SSO policies are 
necessary and in no way should they be 
tied to the change made regarding the 
update for RY 2007. (In section VI.A.1. 
of the preamble below, we discuss the 
changes to the SSO policy that we are 
establishing in this final rule.) 

Therefore, because the intended 
purposes of the proposed adjustment to 
the SSO policy and the proposed 
Federal rate update for RY 2007 are 
different, as explained above, we believe 
changes to these policies should be 
evaluated independently. Although, as 
discussed in greater detail below in | 
section V.A.1. of this preamble, we are 
modifying the proposed SSO policy for 
the RY 2007 LTCH PPS final rule. As we 
discussed in this section, we continue to 
believe that an adjustment to the most 
recent estimate of the LTCH PPS market 
basket to account for the effects of 
changes in coding practices in 
determining the update to the Federal 
rate for RY 2007 is also necessary and 
appropriate. 

Comment: Many commenters noted 
that the Medicare Program Safeguard 
Contractor Review of one LTCH is not 
’ representative data upon which to base 
the proposed zero percent adjustment. 


Response: As stated in the RY 2007 
LTCH PPS proposed rule, the 
information obtained from the Medicare 
Program Safeguard Contractor Review - 
and the other anecdotal investigations of 
LTCHs treating patients that do not 
require hospital-level care was only one 
factor of our analysis. As discussed in 
that same proposed rule and as 
reiterated above, the primary factors 
upon which our proposal to determine 
an update to the Federal rate for RY 
2007 was our CMI analysis and our 
Medicare margins analysis. We agree 
with the commenters that we are not 
aware of any determination made to 
indicate that LTCHs consistently admit 
non-hospital level patients. 

Comment: One commenter stated that 
while it may be true that some LTCHs 
posted significant positive margins and 
saw significant increases in their case- 
mix, not all LTCHs had that experience. 
The commenter questioned how 
hospitals with negative margins would 
survive with a zero percent update in 
RY 2007. Another commenter stated 
that “‘older” LTCHs should be 


“grandfathered” from implementation 


of the proposed zero percent update for 
RY 2007. The commenter states that 
grandfathering ‘‘older’” LTCHs would 
ensure that these hospitals are not 
affected by the perceived abuses of other 
newer hospitals. 

Response: Prior to the implementation 
of the LTCH PPS, LTCHs were 
reimbursed under reasonable cost 
principles (TEFRA), which established 
payments to LTCHs based on hospital- 
specific limits for inpatient operating 
costs. However, in response to the 
industry’s advocacy for a PPS for 
LTCHs, in section 123 of the BBRA as 
amended by section 307(b) of the BIPA, 
the Congress directed the Secretary of 
HHS to develop a per-discharge PPS for 
payment for LTCHs. The LTCH PPS was 
implemented in FY 2003. 

By definition, payments under a PPS 
are predicated on averages. Therefore, 
while it may be true that some “‘older’”’ 
LTCHs may not have experienced as 
large of an increase in case mix between 
FY 2003 and FY 2004, the same could 
be true of some LTCHs in other 
categories. In addition, our findings 
reveal that while some LTCHs endured 
negative margins, one-quarter of all 
LTCHs posted margins greater than 18 . 
percent. Because, in general, PPS 
policies are based on averages, we do 
not believe it would be appropriate to 
exclude or ‘“‘grandfather” hospital 
groups based on their Medicare 
participation date from implementation 
of the Federal rate update for RY 2007. 
Therefore, the RY 2007 Federal rate 
established in this final rule, as 


discussed below, will be applicable to 
an LTCH regardless of the age of the 
facility. 

Comment: A few commenters 
questioned how CMS could justify 
proposing a zero update to the Federal 
rate for RY 2007, while at the same time 
proposing to postpone the 
implementation of the one-time 


‘adjustment to account for differences 


between actual and estimated payments 
for the first year of the LTCH PPS due 
to coding and other factors until July 1, 
2008. One commenter asserted that this 
approach is contrary to PPS design and 
undermines the integrity and 
predictability of the payment system. 
The commenter also stated that CMS 
should pursue a one-time adjustment 
independent of a market basket update 
for RY 2007. Another commenter stated 
that CMS should use the zero update as 
the one-time adjustment and not extend 
the deadline. 

Response: The commenters are 
referring to the one-time prospective 
adjustment at § 412.523(d)(3), which 
states that the Secretary may make a 
one-time prospective adjustment to the 
LTCH PPS rates by October 1, 2006, so 
that the effect of any significant 
difference between actual payments and 
estimated payments for the first year of 
the LTCH PPS would not be perpetuated 
in the LTCH PPS rates for future years. 
As discussed in the RY 2007 LTCH PPS 
proposed rule (71 FR 4681 through 
4684), the purpose of this one-time 
adjustment is to ensure that ultimately, 
total payments under the LTCH PPS are 
“budget neutral” to what total payments 
would have been if the LTCH PPS were 
not implemented in FY 2003, by 
correcting for possible significant errors 
in the calculation of the FY 2003 LTCH 
PPS standard Federal rate. The one-time 
adjustment would ensure that any errors 
in past-estimates would not be 
perpetuated in the LTCH PPS rates for 
future years, while the proposed 
adjustment to account for coding 
practices in the proposed update to the 
Federal rate for RY 2007 is intended to 
adjust payments made in FY 2004 to 
account for the increase in CMI due to 
improved documentation and coding 
rather than an increase in patient 
severity. Therefore, because the 
intended purposes of the adjustments 
are different, as explained above, we 
disagree with the commenter that the 
zero percent update to the Federal rate 
for RY 2007 is ‘‘contrary to the PPS 
design and undermines the integrity and 
predictability of the payment system.” 
Furthermore, we do not believe that the 
proposed zero percent update to the 
Federal rate for RY 2007 should replace 
the possible one-time budget neutrality 
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adjustment or vice versa since the 
intended purposes of the adjustments 
are different (as explained above in this 
section). However, as we noted in the 
RY 2007 LTCH PPS proposed rule and 


as we reiterated above, it is possible that 


the proposed zero percent update for the 
2007 LTCH PPS rate year may make the 
one-time prospective adjustment to the 
LTCH PPS Federal rate, provided for 
under § 412.523(d)(3), unnecessary if 
our comprehensive analysis of the 
LTCH PPS determines that LTCH PPS 
payments and the costs for LTCH 
services have become aligned as a result 
of this change. Specifically, the purpose 
of the one-time budget neutrality 
adjustment under § 412.523(d)(3) is 
intended to account for possible 
significant errors in the various factors 
and assumptions (not just case-mix 
increase) used in calculating the FY 
2003 standard Federal rate. To the 
extent our review of FY 2003 LTCH data 
show, if by coincidence after updating 
the Federal rate by zero percent for RY 
2007, that the standard Federal rate is 
appropriate, any further adjustment to 
the Federal rate may be unnecessary. 
Similarly, if our comprehensive analysis 
of the LTCH PPS determines that the 
current Federal rate, which is based on 
the FY 2003 standard Federal rate, is 
inappropriate (that is, either too high or 
too low), then an adjustment under 

§ 412.523(d)(3) would be necessary. 

As discussed in greater detail in the 
RY 2007 LTCH PPS proposed rule (71 
FR 4680 through 4682), we proposed to 
extend the deadline for making the 
possible one-time adjustment until July 
1, 2008 because we do not now believe 
that we will have sufficient data to make 
the determination by the current 
deadline of October 1, 2006. 
Specifically, as discussed in greater 
detail below in section V.D.6. of this 
preamble, we believe that only through 
a thorough analysis of the most 
comprehensive and accurate data from 
the first year of the implementation of 
the LTCH PPS for FY 2003 (including 
settled and fully audited cost reports) 
would we be able to reliably determine 
whether the one-time prospective 
adjustment to the standard Federal rate, 
which if issued would have an impact 
on all future payments under the LTCH 
PPS, should be proposed. Given the lag 
time required for typical cost report 
settlement involving:submission, desk 
review, and in some cases an audit, 
which can take approximately 2 
additional years to complete (and we 
expect to audit a number of LTCH cost 
reports for the purpose of this analysis), 
we do not believe that the October 1, 
2006 deadline established in 


§ 412.523(d)(3) is now reasonable or 
realistic. In fact, we believe that for 


providers whose FY 2003 cost reporting - 


periods began at the end of FY 2003 
(that is, September 2003) and ended in 
August 2004, we would be in possession 
of the most reliable cost report data 
indicating the actual costs of the 
Medicare program ofthe LTCH PPS 
during the year in which we established 
the Federal payment rate by July 2007 
and any proposed correction, if 
finalized, could then be implemented 
on July 1, 2008. 

To summarize, despite the concerns 
expressed by the commenters, as 
discussed above, we continue to believe 
that our CMI analysis and Medicare 
margins analysis are sound. We 
continue to believe that an update to the 
2007 LTCH PPS rate year based on the 
LTCH PPS market basket, offset by an 
adjustment to account for changes in 
coding practices, is appropriate to 
protect the integrity of the Medicare 
Trust Fund by ensuring that the LTCH 
PPS payment rates better reflect the true 
costs of treating LTCH patients. 

Therefore, in this final rule, under the 
broad discretionary authority conferred 
upon the Secretary by section 123 of the 
BBRA as amended by section 307(b) of 
the BIPA to include appropriate 
adjustments, including updates, in the 
establishment of the LTCH PPS, as 
proposed, we are revising the annual 
update to the LTCH PPS standard 
Federal rate set forth at § 412.523(a)(2) 
for the 2007 LTCH PPS rate year to 
adjust the payment amount for LTCH 
inpatient hospital services to eliminate 
the effect of coding or classification 
changes that do not reflect real changes 
in LTCHs’ case-mix. As discussed in the 
RY 2007 LTCH PPS proposed rule and 
as reiterated above, it is important to 
eliminate the effect of coding or 
classification changes because, they do 
not reflect the true cost of treating 
patients. 

Specifically, i in this final rule, we are 


Tevising § 412.523(c)(3)(iii) to specify 


that the standard Federal rate for the 
LTCH PPS rate year beginning July 1, 
2006 and ending June 30, 2007, will be 


the standard Federal rate from the 


previous year, as explained below. A 
zero percent update factor will reflect an 
adjustment to the market basket update 
to account for the increase in the 
apparent case-mix in the prior period. 
As explained in the RY 2007 LTCH PPS 
proposed rule (71 FR 4669), based on 
our analysis of the observed LTCH case- 
mix increase, we estimate that 4 percent 
of the 6.75 percent calculated observed 
LTCH CMI increase is due to 
improvements in documentation and 
coding and not due to an increase in the 


severity of the patients being treated at 
LTCHs. As previously noted, the 
Federal payment rate was offset by 0.34 
percent to reflect expected behavioral 
changes, including changes in coding. 
The recent estimate of apparent CMI 
increase (4 percent) indicates that an 
additional 3.66 percent adjustment (4 
percent apparent CMI increase minus 
0.34 percent behavioral offset) should be 
made to the Federal payment rate to 
account for improvements in coding. 


Therefore, in the RY 2007 LTCH PPS 
proposed rule (71 FR 4669), we 
proposed a zero percent update by 
offsetting the most recent estimate of the 
proposed RPL market basket for RY 
2007 of 3.6 percent by an adjustment for 
changes in coding practices of 3.66 (that 
is, 4.0 — 0.34 = 3.66), which is within 
rounding of zero percent. As discussed 
above in section V.B.4. of this final rule, 
the most recent estimate of the RPL 
market basket for RY 2007 is 3.4 
percent, which is 0.2 percent lower than’ 
the estimate of the RPL market basket 
for RY 2007 at the time of the 


. development of the proposed rule. 


Although we note the most recent 
update of the market basket discussed in 
this final rule is 0.2 percent lower than 
the estimate of the market basket 
discussed in the RY 2007 LTCH PPS 
proposed rule, we continue to believe 
that a zero percent update to the Federal 
rate for RY 2007 is appropriate and will 
account for changes in coding practices 
that do not reflect increased severity of 
LTCH patients for the reasons discussed 
below. As discussed in greater detail 
above, changes in CMI consist of “‘real”’ 
CMI changes and “apparent” CMI 
changes. In determining the proposed 
zero percent update to the Federal rate 
for RY 2007, we measured LTCHs’ 
observed case-mix increase between FY 
2003 and FY 2004, and we used the 
average case-mix increase from the 3 
years prior to the implementation of the 
LTCH PPS as a proxy for the portion of 
that observed case-mix increase that we 
consider to be “real.” We do not believe 
that there is a significant difference 
between the most recent estimate of the 
market basket for RY 2007 (3.4 percent) 
and the estimate used in the RY 2007 
LTCH PPS proposed rule (3.6 percent). 
Furthermore, there could be some 
minimal variation in how much of the 
observed case-mix increase represents 
real case-mix changes. In addition, 
because the proposed update for RY 
2007 at proposed § 412.523(c)(3)(iii) © 
explicitly specified that the RY 2007 
standard Federal rate would be the 
previous LTCH PPS rate year updated 
by an update factor of zero percent, we 
believe some commenters may not have 
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been aware that the final update for RY 
2007 could have been different than 
(that is, greater than or less than) zero 
percent. Thus, we believe that the best 
approach in this final rule is to adopt an 
update factor of zero percent. For these 
reasons, we believe that a zero percent 
update to the Federal rate for RY 2007 
will appropriately account for changes 
- in-coding practices that do not reflect 
increased severity of LTCH patients. We 
note that, as discussed above, a zero 
percent update is consistent with 
MedPAC’s LTCH PPS update 
recommendation for RY 2007. 
Therefore, in this final rule, under the 
broad discretionary authority conferred 
upon the Secretary by section 123(a) of 
the BBRA as amended by section 307(b). 
of the BIPA to include appropriate 
adjustments, including updates, in the 
establishment of the LTCH PPS, for the 
reasons discussed previously in this 
final rule, we are establishing a zero 
percent update to the standard Federal 
rate for RY 2007. Accordingly, we are 
specifying under § 412.525(c)(3)(iii) that 
the standard Federal rate for the LTCH 
PPS rate year July 1, 2006 through June 
30, 2007, will be the standard Federal 
rate from the previous LTCH PPS rate 
year. Based on the zero percent update 
to the Federal rate for RY 2007 LTCH 
PPS rate year, the LTCH PPS standard 
Federal rate for the 2007 LTCH PPS rate 
year will be $38,086.04, as discussed in 
section V.C.4. of this final rule. 

As discussed in section V.B.4. of this 
preamble, the most recent estimate of 
the LTCH PPS market basket is 3.4 
percent for the 2007 LTCH PPS rate 
year. If we were not revising 
§ 412.523(c)(3) to provide a zero percent 
update to the standard Federal rate for 
the 2007 LTCH PPS rate year to account 
for changes in coding that do not reflect 
real changes in the severity and cost of 
LTCH patients presented in this final 
rule, under existing § 412.523(c)(3)(ii) 
the update would be 3.4 percent. We 
also note that although we are 
establishing a zero percent update to the 
Federal rate for RY 2007 in this final 
rule, we continue to believe that, based » 
on the sizeable Medicare margins among 
LTCHs, the standard Federal rate for the 
2007 LTCH PPS rate year established in 
this final rule will not affect beneficiary 
access to LTCH services since LTCHs 
would continue to be paid adequately to 
reflect the cost of resources needed to 
treat Medicare beneficiaries. 

As we noted in the RY 2007 LTCH 
PPS proposed rule (71 FR 4670), the 
revision to § 412.525(c)(3) established in 
this final rule will only address an 
update to the LTCH PPS Federal rate 
through the 2007 LTCH PPS rate year. 
We will propose future revisions to 


§ 412.525(c)(3) to address future _ 
proposed updates to the LTCH PPS 
Federal rates in future rate years based 
on an analysis of the most recent 
available LTCH data that would be 
presented in upcoming LTCH proposed 
rules. As noted previously in this final 
rule and in the August 30, 2002 final 
rule (67 FR 56097), we are examining 
the potential for developing and 
implementing an update framework 
under the LTCH PPS. We believe an 
update framework, used in combination 
with the market basket, will enhance the 
methodology for updating payments by 
addressing factors beyond changes in 
pure input prices (measured by the 
miarket basket) such as case-mix, .- 
intensity, and productivity. (As noted in 
section V.C.2 of this final rule, a 
preliminary model of an update 
framework that may be proposed at 
some later date for future use under the 
LTCH PPS is presented in Appendix A 
of this final rule.) However, we are not 
proposing a specific annual update 
framework until we have collected 
sufficient complete LTCH PPS data to 
evaluate payments and costs under the 
LTCH PPS. 

As discussed in the RY 2007 LTCH. 
PPS proposed rule (71 FR 4670), 
currently as implemented in 

§ 412.523(d)(3), we are providing for the 
possibility of making a one-time 
prospective adjustment to the LTCH 
PPS rates so that any significant 
difference from actual payments and the 
estimated payments for the first year of 


the LTCH PPS is not perpetuated in the © 


prospective payment rates for future 
years. As discussed in section V.D.5. of 
this final rule, we are not making an 
adjustment to the LTCH PPS rates under 
§ 412.523(d)(3) in this final rule; 
however, we will continue to collect 
and interpret new data to determine if 
an adjustment should be proposed in 


‘the future. In addition, as also discussed 


in section IV.D.5. of this final rule, we 
are postponing the deadline of the 
possible one-time prospective 
adjustment to the LTCH PPS rates 
provided for in § 412.523(d)(3) to July 1, 
2008 in order to maximize the 
availability of data used to conduct a 
comprehensive evaluation of the LTCH 
PPS. However, as explained above in 
this section, the zero percent update to 


the Federal rate for the 2007 LTCH PPS 


rate year may make this one-time 
prospective adjustment to the LTCH 
PPS Federal rate unnecessary if our 


comprehensive analysis of the LTCH 


PPS determines that LTCH PPS 
payments and the costs for LTCH 


services become aligned as a result of | 
this change. 


4. Standard Federal Rate for the 2007 | 


_ LTCH PPS Rate Year 


In the RY*2006 LTCH PPS final rule 
(70 FR 24180), we established a 
standard Federal rate of $38,086.04 for 
the 2006 LTCH PPS rate year that was 
based on the best available data and 
policies established in that final rule. In 
the RY 2007 LTCH PPS proposed rule 
(71 FR 4670), we proposed a.standard ~- 
Federal rate of $38,086.04 for the 2007 
LTCH PPS rate year based on the best 
available data and policies presented in 
that proposed rule. As we stated in that 
proposed rule, the standard Federal rate 
of $38,086.04 was already adjusted for 
differences in case-mix, wages, cost-of- 
living, and high-cost outlier (HCO) 
payments. Therefore, we did not 
propose to make additional adjustments 
in the RY 2006 LTCH PPS standard 
Federal rate for those factors (70 FR 
24180). In this final rule, we are revising 
§ 412.523(c)(3) to establish a standard 
Federal rate based on a zero percent 
update as discussed above in section V. 
B. of this final rule. Therefore, based on 
the zero percent update, the standard 
Federal rate for RY 2007 will be 
$38,086.04. Since the standard Federal 
rate for the 2007 LTCH PPS rate year has 
already been adjusted for differences in 
case-mix, wages, cost-of-living, and 
HCO payments, we are not making any 
additional adjustments in the standard 
Federal rate for these factors. 


D. Calculation of Prospective 
Payments for the 2007 LTCH PPS Rate 
Year 


The basic for 
determining prospective payment rates 
for LTCH inpatient operating and 
capital-related costs is set forth in 
§ 412.515 through § 412.532. In 
accordance with § 412.515, we assign 
appropriate weighting factors. to each 
LTC-DRG to reflect the estimated 
relative cost of hospital resources used 
for discharges within that group as 
compared to discharges classified 
within other groups. The amount of the 
prospective payment is based on the 
standard Federal rate, established under 
§ 412.523, and adjusted for the LTC- 
DRG relative weights, differences in area 
wage levels, cost-of-living in Alaska and | 
Hawaii, HCOs, and other special 
payment provisions (SSOs under 
§ 412.529 and interrupted stays under 
§ 412.531). 

In accordance with § 412.533, during 
the 5-year transition period, payment is 
based on the applicable transition blend 
percentage of the adjusted Federal rate 
and the reasonable cost-based payment 
rate unless the LTCH makes a one-time 
election to receive payment based on 
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100 percent of the Federal rate. A LTCH 
_ defined as “‘new” under § 412.23(e)(4) is 


rate with no blended transition 
payments (§ 412.533(d)). As discussed 


paid based on 100 percent of the Federal in the August 30, 2002 final rule (67 FR 


FABLE 5 


56038), and in accordance with 
§ 412.533(a), the applicable transition 
blends are as shown in Table 5. 


Cost reporting periods beginning on or after 


Reasonable 
cost-based 
payment rate 
percentage 


Federal rate 
percentage 


October 1, 2002 


October 1, 2003 


October 1, 2004 


October 1, 2005 ... 


October 1, 2006 


20 
40 
60 
80 
00 


1 


Accordingly, for cost reporting 
periods beginning during FY 2005 (that 
is, on or after October 1, 2004, and on 
or before September 30, 2005), blended 
payments under the transition 
_ methodology are based on 40 percent of 
the LTCH’s reasonable cost-based 
payment rate and 60 percent of the 
adjusted LTCH PPS Federal rate. For 
cost reporting periods that begin during 
FY 2006 (that is, on or after October 1, 
2005 and on or before September 30, 
2006), blended payments under the 
transition methodology will be based on 
20 percent of the LTCH’s reasonable 
cost-based payment rate and 80 percent 
of the adjusted LTCH PPS Federal rate. 


For cost reporting periods beginning on 
or after October 1, 2006 (FY 2007), 
Medicare payment to LTCHs will be 
determined entirely (100 percent) under 
the LTCH PPS Federal rate. 


1. Adjustment for Area Wage Levels 
a. Background 


Under the authority of section 123 of 
the BBRA as amended by section 307(b) 
of the BIPA, we established an 
adjustment to the LTCH PPS Federal 
rate to account for differences in LTCH 
area wage levels at § 412.525(c). The 
labor-related share of the LTCH PPS 
Federal rate, currently estimated by the 


excluded hospital with capital market 
basket, is adjusted to account for 
geographic differences in area wage 
levels by applying the applicable LTCH 
PPS wage index. The applicable LTCH 
PPS wage index is computed using wage 
data from inpatient acute care hospitals 
without regard to reclassification under 
sections 1886(d)(8) or 1886(d)(10) of the 
Act. Furthermore, as we discussed in 
the August 30, 2002 LTCH PPS final 
rule (67 FR 56015), we established a 5- 
year transition to the full wage 
adjustment. The applicable wage index 
phase-in percentages are based on the 
start of a LTCH’s cost reporting period 
as shown in Table 6. 


TABLE 6.—LTCH PPS WaGE INDEX PHASE-IN PERCENTAGES 


Cost reporting periods beginning on or after 


Phase-In percentage of the 
full wage index - 


October 1, 2002 


October 1, 2003 


Ys (20 percenit). 


October 1, 2004 


(40 percent). 


October 1, 2005 .. 


(60 percent). 


_ October 1, 2006 


4/5 (80 percent). 
‘5/5 (100 percent). 


For example, for cost reporting 
periods beginning on or after October 1, 
2004 and on or before September 30, 
2005 (FY 2005), the applicable LTCH 

wage index value is three-fifths of the 
applicable full LTCH PPS wage index 
value. Similarly, for cost reporting 
periods beginning on or after October 1, 
_ 2005 and on or before September 30, 
2006 (FY 2006), the applicable LTCH 
wage index value will be four-fifths of 
the applicable full LTCH PPS wage 
index value. The wage index adjustment 
will be completely phased-in beginning 
'. with cost reporting periods beginning in 
FY 2007, that is, for cost reporting 
periods beginning on or after October 1, 
2006, the applicable LTCH wage index 
value will be the full (five-fifths) LTCH 
_ PPS wage index value. As we 
established in the August 30, 2002 
LTCH PPS final rule (67 FR 56018), the 


applicable full LTCH PPS wage index 
value is calculated from acute-care 
hospital inpatient wage index data 
without taking into account geographic 
reclassification under sections 
1886(d)(8) and (d)(10) of the Act. 


In that same final rule (67 FR 56018), 
we stated that we would continue to 
reevaluate LTCH data as they become 
available and would propose to adjust 
the phase-in if subsequent data support 
a change. As we discussed in the RY 
2006 LTCH PPS final rule (70 FR 
24181), because the LTCH PPS was only 
recently implemented (slightly over 2 
years) and because of the time lag in 
availability of cost report data, sufficient 
new data have not been generated that 
would enable us to conduct a 
comprehensive reevaluation of the 
appropriateness of adjusting the phase- 
in. As we discussed in the RY 2007 


LTCH PPS proposed rule (71 FR 4670), 
we have reviewed the most recent data 
(FY.2002 through FY 2004) available 
and did not find any evidence to 
support a change in the 5-year phase-in 
of the wage index. Specifically, our 
statistical analysis still ddes not show a 
significant relationship between LTCHs’ 
costs and their geographic location. 
Therefore, in that proposed rule, we did 
not propose a change to the phase-in of 
the adjustment for area wage levels 
under § 412.525(c). We received no 
comments on the phase-in of the wage 
index. Therefore, as we proposed, we 
are making no change in the 5-year _ 
phase-in of the wage index in this final 
rule. 
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b. Geographic Classifications/Labor 
Market Area Definitions 


As discussed in the August 30, 2002 
LTCH PPS final rule, which 
implemented the LTCH PPS (67 FR 
56015 through 56019), in establishing 
an adjustment for area wage levels 
under § 412.525(c), the labor-related 
portion of a LTCH’s Federal prospective 
payment is adjusted by using an 
appropriate wage index based on the 
labor market area in which the LTCH is 
located. In the 2006 LTCH PPS rate year 


final rule (70 FR 24184 through 24185), 


in § 412.525(c), we revised the labor 
market area definitions used under the 
LTCH PPS effective for discharges 
occurring on or after July 1, 2005 based 
on the Office of Management and 
Budget’s (OMB) Core Based Statistical 
Area (CBSA) designations based on 
2000 Census data because we believe 
that those new labor market area - 
definitions will ensure that the LTCH 
PPS wage index adjustment most 
appropriately accounts for and reflects 
the relative hospital wage levels in the 
geographic area of the hospital as 
compared to the national average 
hospital wage level. As set forth in 
§ 412.525(c)(2), a LTCH’s wage index is 
determined based on the location of the _ 
LTCH in an urban er rural area as 
defined in § 412.64(b)(1)(ii)(A) through 
(C). An urban area under the LTCH PPS 
is defined at § 412.64(b)(1)(ii)(A) and 
(B). In general, an urban area is defined 
as a Metropolitan Statistical Area (MSA) 
as defined by the OMB. (In addition, a 
few counties located outside of MSAs 
are considered urban as specified at 
§ 412.64(b)(1)(ii)(B).) Under 
§ 412.64(b)(1)(ii)(C), a rural area is 
defined as any area outside of an urban 
area. 

We note that these are the same 
- CBSA-based designations implemented 
for acute care inpatient hospitals under 
the IPPS at § 412.64(b) effective October 
1, 2004 (69 FR 49026 through 49034). ° 
For further discussion ofthe labor __ 
market area (geographic classification) 
definitions used under the LTCH PPS, ~ 
see the 2006 LTCH PPS rate year final 
rule (70 FR 24182 through 24191). 


c. Labor-Related Share 


‘In the August 30, 2002 LTCH PPS 
final rule (67 FR 56016), we established 
‘a labor-related share of 72.885 percent 
based on the relative importance of the 
labor-related share of operating costs 
(wages and salaries, employee benefits, 
professional fees, postal services, and all 
other labor-intensive services) and 
capital costs of the excluded hospital 
with capital market basket based on FY - 
1992 data. In the June 6, 2003 final rule 


(68 FR 34142), in conjunction with our 
revision and rebasing of the excluded 
hospital with capital market basket from 
a FY 1992 to a FY 1997 base year, we 
‘discussed revising the labor-related 
share based on the relative importance 
of the labor-related share of operating 
and capital costs of the excluded 
hospital with capital market basket 
based on FY 1997 data. However, in the 
June 6, 2003 final rule (68 FR 34142), 
while we adopted the revised and 
rebased FY 1997-based LTCH PPS 
market basket as the LTCH PPS update | 
factor for the 2004 LTCH PPS rate year, 
‘we decided not to update the labor- 
related share under the LTCH PPS 
pending further analysis of the current 
labor share methodology. 
In LTCH PPS final culos subsequent to 
the FY 2003 LTCH PPS final rule in 
which we established the current labor- 
related share (68 FR 34142, 69 FR 25685 


- through 25686 and 70 FR 24182), we 


explained that the primary reason that 
we did not update the LTCH PPS labor- 
related share for the 2004, 2005 and 
2006 LTCH PPS rate years was because 
of data and methodological concerns, 
which was the same reason for not 
updating the labor-related share under 
the IPPS for FY 2004 (68 FR 45467 
through 45468) and FY 2005 (69 FR 
49069)), which are equally applicable to 


the LTCH PPS. We indicated that we 


would conduct further analysis to 
determine the most appropriate 
methodology and data for determining 
the labor-related share. We also stated 
that we would propose to update the 
IPPS and excluded hospital labor- 
related shares, if necessary, once our 
research is complete. 

In the FY 2006 IPPS final rule, the 
labor-related share under the IPPS that 
is “estimated by the Secretary from time 
to time” as specified in section 
1886(d)(3)(E) of the Act was revised and 
rebased based on the FY 2002-based 
IPPS hospital market basket for 
discharges occurring on or after October 
1, 2005 using our established 
methodology of defining the labor- 
related share as the national average 
proportion of operating costs that are 
attributable to wages and salaries, fringe 
benefits, professional fees, contract 
labor, and labor intensive services. 
Therefore, the IPPS labor-related share 
“estimated by the Secretary from time to 
time” was calculated by adding the 
relative weights for these operating cost 
categories. In that same final rule we 
stated that we continue to believe, as we 
stated in the past, that these operating 
cost categories likely are related to, are 
influenced by, or vary with the local 
markets (70 FR 47392 through 47393). 
(We note that section 403 of the MMA 


amended sections 1886(d)(3)(E) and 
1886(d)(9)(C)(iv) of the Act to provide ~ 
that the Secretary must employ 62 
percent as the labor-related share under 
the IPPS unless this employment 
“would result in lower payments than 
would otherwise be made.”’) In that 
same final rule, we also revised and 
rebased the excluded hospital market 
basket, which is used to update the 
reasonable cost-based portion of LTCHs’ 
blended transition payments (70 FR 
47399 through 47403). 

As we stated previously, once our 
research into the labor-related share 
methodology was complete, we would 
update the IPPS and excluded hospital 
labor-related shares based on that 
research and the best available data if 
necessary. In the RY 2007 LTCH PPS 
proposed rule (71 FR 4671 through 
4672), we proposed to update the LTCH 
PPS labor-related share based on-the 
proposed RPL market basket (which is 
described in section V.B. of this 
preamble). As explained in that 
proposed rule, we proposed to adopt the 
RPL market basket under the LTCH PPS | 
because we believe that this market 
basket would be developed based on the 
best available data that reflect the cost 
structures of LTCHs. Therefore, we 
proposed to revise the LTCH PPS labor- 
related share from 72.885 percent (as 
established in the August 30, 2002 final 
rule (67 FR 56016) based on the FY 
1997-based excluded hospital with _ 
capital market basket) to 75.923 percent 
based on the relative importance of the _ 
labor-related share of operating costs 
(wages and salaries, employee benefits, 
professional fees, and all other labor- 
intensive services) and capital costs of 
the RPL market basket based on FY 2002 
data. We also proposed that if more 
recent data become available before the 
publication of the final rule and if we — 
ultimately revise the LTCH PPS labor- 
related share based on the proposed FY 
2002-based RPL market basket, we 
would use that data to determine the 
labor-related share for the 2007 LTCH 
PPS rate year in the final rule. 

We received no comments on our 
proposal to update the LTCH PPS labor- 
related share based on the RPL market 
basket beginning in RY 2007. (As © 
discussed above, we received a few 
comments on our proposal to adopt the 
RPL market basket under the LTCH PPS. 
Those comments and responses are 
presented in section V.B. of this 
preamble.) Therefore, in this final rule, 
we are updating the LTCH PPS labor- 
related share based on the RPL market 
basket (which is described in section 


V.B. of this preamble). We are adopting 


the RPL market basket under the LTCH 


_ PPS because we believe that this market 
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. basket was awvcksiie based on the best 
available data that reflect the cost 
structures of LTCHs. As discussed in | 
section V.B. of this preamble, we now 
have data from the first quarter of 2006 
in determining the FY 2002-based RPL 
market basket. Based on this more 
recent data, in this final rule, we are 
revising the LTCH PPS labor-related 
share from 72.885 percent (as 
established in the August 30, 2002 final 
rule (67 FR 56016) based on the FY 
1997-based excluded hospital with 
capital market basket) to 75.665 percent 

based on the relative importance of the 
labor-related share of operating costs 
(wages and salaries, employee benefits, 
professional fees, and all other labor- 
intensive services) and capital costs of 

the RPL market basket based on FY 2002 
data, as discussed in greater detail 
below in this final rule. As discussed in 
the RY 2007 LTCH PPS proposed rule 
(71 ER 4672), consistent with our 
historical practice, the labor-related 
share is determined by identifying the 
national average proportion of operating 
costs that are related to, influenced by, 
or varies with the local labor market. 
Using our current definition of labor- - 
related, the iabor-related share is the 


sum of the relative importance of wages 
and salaries, fringe benefits, 
professional fees, labor-intensive 
services, and a portion of the capital 
share from an appropriate market .. 
basket. We are using the FY 2002-based 


. RPL market basket costs to determine 


the labor-related share for the LTCH PPS 
effective for discharges occurring on or 
after July 1, 2006 as it is based on the 
most recent available data. The labor- 
related share for the 2007 LTCH PPS 
rate year will be the sum of the relative 
importance of each labor-related cost 
category, and will reflect the different 
rates of price change for these cost 
categories between the base year (FY 
2002) and the 2007 LTCH PPS rate year. 
Based on the most recent available data, 
the sum of the relative importance for 
2007 LTCH PPS rate year for operating 
costs (wages and salaries, employee 
bénefits, professional fees, and labor- 
intensive services) will be 71.586, as 
shown in Table 7. The portion of capital 
that is influenced by the local labor 
market is estimated to be 46 percent, 
which is the same percentage used in 
the FY 1997-based excluded hospital 
with capital market basket currently 
used under the LTCH PPS. Since the 


relative importance for capital will be 
8.867 percent of the FY 2002-based RPL 
market basket for the 2007 LTCH PPS 
rate year based on the latest available ~ 
data, we are multiplying the estimated 
portion of capital influenced by the 
local labor market (46 percent) by the 
relative importance for capital of the FY 
2002-based RPL market basket (8.867 
percent) to determine the labor-related 
share of capital for the 2007 LTCH PPS 
rate year. The result will be 4.079 
percent (0.46 x 8.867 percent), which 
we add to 71.586 percent for the 
operating cost amount to determine the 
total labor-related share for the 2007 
LTCH PPS rate year. Thus, based on the 
latest available data, we are using a 
labor-related share of 75.665 percent — 
under the LTCH PPS for the 2007 LTCH 
PPS rate year. This labor-related share is 
determined using the same methodology 
as employed in calculating the current 
LTCH labor-related share (67 FR 56016). 
Table 7 shows the 2007 LTCH PPS 
rate year relative importance labor- 
related share using the FY 2002-based 
RPL market basket and the current 
relative importance labor-related share 
using the FY 1997-based excluded 
hospital with capital market basket. 


TABLE 7.—TOTAL LABOR-RELATED SHARE—RELATIVE IMPORTANCE FOR THE 2007 FOR THE RPL MARKET BASKET AND 
THE EXCLUDED HOSPITAL WITH CAPITAL MARKET BASKET 


FY 1997- 
based ex- 
cluded hospital 
with capital 
market basket 
importance 
(percent cur- 
rently used 
under relative 
the LTCH 
PPS) 


FY 2002- 
based RPL 
market basket 
relative impor- 
tance (per- 
cent) for the 
2007 LTCH 
PPS rate year 


Wages. and salaries 


52°506 48.021 


Employee benefits 


14.042 


- Professional fees 


11.534 


2.886 4.495 


Postal Services* 


All other labor-intensive services** 


0.635 


Subtotal 


2.152 4.411 


Labor-related share of capital costs 


71.586 | 69.096 


4.079 3.222 


Total 


75.665 


72.318 


* No longer considered labor related. 


** Other labor intensive services includes landscaping services, services to buildings, detective and protective services, repair services, laundry 


services, advertising, auto parking and repairs, physica 


d. Wage Index Data 


In the RY 2006 LTCH PPS final rule 
(70 FR 24190 through 24191), we 
established LTCH PPS wage index 
values for the 2006 LTCH PPS rate year 
calculated from the same data 
(generated in cost reporting periods 
beginning during FY 2000) used to 


compute the FY 2005 acute care 
hospital inpatient wage index data _ 
without taking into account geographic 
reclassification under sections 
1886(d)(8) and (d)(10) of the Act 
because that was the best available data 
at that time. The LTCH wage index 
values applicable for discharges. 
occurring on or after July 1, 2005 


ical fitness facilities, and other government enterprises. 


through June 30, 2006 are shown in 


Table 1 (for urban areas) and Table 2 
(for rural areas) in the Addendum to the 
RY 2006 LTCH PPS final rule. Acute 
care hospital inpatient wage index data 
are also used to establish the wage index 
adjustment used in the IRF PPS, HHA 
PPS, and SNF PPS. As we discussed in 
the August 30, 2002 LTCH PPS final 
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rule (67 FR 56019), since hospitals that 
are excluded from the IPPS are not 
required to provide wage-related 
information on the Medicare cost report 
and because we would need to establish 
instructions for the collection of this 
_ LTCH data in order to establish a 
geographic reclassification adjustment 
under the LTCH PPS, the wage 
adjustment established under the LTCH. 
PPS is based on a LTCH’s actual 
location without regard to the urban or 
rural designation of any related or 
affiliated provider. 
In the RY 2007 LTCH PPS proposed 
rule (71 FR 4673), under the broad 
authority conferred upon the Secretary 
by section 123 of the BBRA as amended 
by section 307(b) of the BIPA to 
determine appropriate adjustments 
under the LTCH PPS, for the 2007 LTCH 
PPS rate year, we proposed to use the 
same data (generated in cost reporting 
periods beginning during FY 2002) that 
was used to compute the FY 2006 acute 
care hospital inpatient wage index data 
without taking into account geographic 
reclassification under sections 
1886(d)(8) and (d)(10) of the Act to 
determine the applicable wage index 
values under the LTCH PPS because 
these data (FY 2002) are the most recent 
complete data. In that same proposed 
rule, we explained that we are 
continuing to propose to use IPPS wage 
data as a proxy to determine the LTCH 
wage index values for the 2007 LTCH 
PPS rate year because both LTCHs and 
acute-care hospitals are required to meet 
.the same certification criteria set forth 
in section 1861(e) of the Act to 
participate as a hospital in the Medicare 
program and they both compete in the 
same labor markets, and therefore 
experience similar wage-related costs. 
We also noted that these data are the 
same FY 2002 acute care hospital 
inpatient wage data that were used to 
compute the FY 2006 wage indices 
currently used under the IPPS, SNF PPS 
and HHA PPS. The proposed wage 
index values that would be applicable 
for discharges occurring on or after July 
1, 2006 through June 30, 2007 are 
shown in Table 1 (for urban areas) and 
Table 2 (for rural areas) in the 
- Addendum to the RY 2007 LTCH PPS 
proposed rule (71 FR 4747 through 
4771). 

We received no comments on the 
proposed wage index values that would 
be applicable for discharges occurring 
on or after July 1, 2006 through June 30, 
2007. Therefore, in this final rule, under 
the broad authority conferred upon the 
Secretary by section 123 of the BBRA as 
amended by section 307(b) of the BIPA 
to determine appropriate adjustments 
under the LTCH PPS, for the 2007 LTCH 


PPS rate year, we are using the same 
data (generated in cost reporting periods 
beginning during FY 2002) that was 
used to compute the FY 2006 acute care 
hospital inpatient wage index data 
without taking into account geographic 
reclassification under sections 
1886(d)(8) and (d)(10) of the Act to 
determine the applicable wage index 
values under the LTCH PPS because 
these data (FY 2002) are the most recent 
complete data. We are continuing to use 
IPPS wage data as a proxy to determine 
the LTCH wage index values for the 
2007 LTCH PPS rate year because both 
LTCHs and acute-care hospitals are 
required to meet the.same certification 
criteria set forth in section 1861(e) of the 
Act to participate as a hospital in the 


’ Medicare program and they both 


compete in the same labor markets, and 
therefore experience similar wage- 
related costs. These data are the same 
FY 2002 acute care hospital inpatient 
wage data that were used to compute 
the FY 2006 wage indices currently 
used under the IPPS, SNF PPS and HHA 
PPS. The LTCH wage index values that 
will be applicable for discharges 
occurring on or after July 1, 2006 
through June 30, 2007, are shown in 
Tables 1 (for urban areas) and Tables 2 
(for rural areas) in the Addendum to this 
final rule. 

As discussed in section V.D.1.a. of 
this preamble, the applicable wage 
index phase-in percentages are based on 
the start of a LTCH’s cost reporting 
period beginning on or after October 1st 
of each year during the 5-year transition 
period. Thus, for cost reporting periods 
beginning on or after October 1, 2004 
and before October 1, 2005 (FY 2005), 
the labor portion of the standard Federal 
rate is adjusted by three-fifths of the 
applicable LTCH wage index value. For 
cost reporting periods beginning on or 
after October 1, 2005 and before October 
1, 2006 (FY 2006), the labor portion of 
the standard Federal rate is adjusted by 
four-fifths of the applicable LTCH wage 
index value. Specifically, for a LTCH’s 
cost reporting period beginning during 
FY 2006, for discharges occurring on or 
after July 1, 2006 through June 30, 2007, 
the applicable wage index value will be 
four-fifths of the full FY 2006 acute care 
hospital inpatient wage index data, 
without taking into account geographic 
reclassification under sections 
1886(d)(8) and (d)(10) of the Act (shown 
in Tables 1 and 2 in the Addendum to 
this final rule). 

Because the phase-in of the wage 
index does not coincide with the LTCH 
PPS rate year (July ist through June 
30th), most LTCHs will experience a 
change in the wage index phase-in 
percentages during the LTCH PPS rate 


year. For example, during the 2007 
LTCH PPS rate‘year, for a LTCH with a 
January 1 fiscal year, the four-fifths 
wage index will be applicable for the 
first 6 months of the 2007 LTCH PPS 
rate year (July 1, 2006 through 
December 31, 2006) and the full (five- 
fifths) wage index will be applicable for 
the second 6 months of the 2007 LTCH 
PPS rate year (January 1, 2007 through 
June 30, 2007). We also note that some 
providers will still be in the third year 
of the 5-year phase-in of the LTCH wage 
index (that is, those LTCHs who entered 
the 5-year phase-in during their cost 
reporting periods that began between 
July 1, 2003 and September 30, 2003). 
For the remainder of those LTCHs’ FY 
2005 cost reporting periods that will 
coincide with the first 3 months of RY 
2007, the applicable wage index value 
will be three-fifths of the full FY 2006 
acute care hospital inpatient wage index 
data, without taking into account 
geographic reclassification under 
sections 1886(d)(8) and (d)(10) of the 
Act (as shown in Tables 1 and 2 in the 
Addendum to this final rule). Since 
there are no longer any LTCHs in their 
cost reporting period that began during 
FY 2003 and FY 2004 (the first and 
second years of the 5-year wage index 
phase-in), we are no longer showing the 
Ys and 7s wage index values in Tables 

1 and 2 in the Addendum to this final 
rule. 


2. Adjustment for Cost-of-Living in 
Alaska and Hawaii 


In the August 30, 2002 final rule (67 
FR 56022), we established, under 
‘§412.525(b), a cost-of-living adjustment 
(COLA) for LTCHs located in Alaska 
and Hawaii to account for the higher 
costs incurred in those States. In the RY 
2006 LTCH PPS final rule (70 FR 
24191), for the 2006 LTCH PPS rate 
year, we established that we make a 
COLA to payments for LTCHs located in 
Alaska and Hawaii by multiplying the 
standard Federal payment rate by the 
appropriate factor listed in Table I. of 


_that same final rule. 


Similarly, in the RY 2007 LTCH PPS 
proposed rule (71 FR 4673 through 
4674), under broad authority conferred 
upon the Secretary by section 123 of the 
BBRA as amended by section 307(b) of 
the BIPA to determine appropriate 
adjustments under the LTCH PPS, for 
the 2007 LTCH PPS rate year we 
proposed to make a COLA to payments 
to LTCHs located in Alaska and Hawaii. 
by multiplying the standard Federal 
payment rate by the factors listed in 
Table 8 of that proposed rule because 
those were currently the most recent 
available data. Those factors were 
obtained from the U.S. Office of 
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Personnel Management (OPM) and are 
currently used under the IPPS. In 
addition, we also proposed that if OPM 
releases revised COLA factors before 
March 1, 2006, we would use them for 
the development of the payments for the 
2007 LTCH rate year and publish them 
in the LTCH PPS final rule. 

We received no comments on the 
proposed COLA factors for LTCHs 
located in Alaska and Hawaii for RY 
2007. We also note that OPM has not 
released revised COLA factors since the 
publication of the RY 2007 LTCH PPS 
proposed rule. Therefore, in this final 
rule, under broad authority conferred 
upon the Secretary by section 123 of the 
BBRA as amended by section 307(b) of 
the BIPA to determine appropriate 
adjustments under the LTCH PPS, for 
the 2007 LTCH PPS rate year we are 
making a COLA to payments to LTCHs 
located in Alaska and Hawaii by 
multiplying the standard Federal 
payment rate by the factors listed in 
Table 8 because these are currently the 
most recent available data. These factors 
are obtained from OPM and are 
currently used under the IPPS. 


TABLE 8.—COST-OF-LIVING ADJUST- 
MENT FACTORS FOR ALASKA AND 
HAWAII HOSPITALS FOR THE 2007 
LTCH PPS RATE YEAR 


3. Adjustment for High-Cost Outliers 
(HCOs) 


a. Background 

Under the broad authority conferred 
upon the Secretary by section 123 of the 
_ BBRA as amended by section 307(b) of 
the BIPA, in the regulations at 
§ 412.525(a), we established an 
adjustment for additional payments for 
outlier cases that have extraordinarily 
high costs relative to the costs of most 
discharges. Providing additional 
payments for outliers strongly improves 
the accuracy of the LTCH PPS in 
determining resource costs at the patient 
and hospital level. These additional 
payments reduce the financial losses 
that would otherwise be caused by 
treating patients who require more 
costly care and, therefore, reduce the 
incentives to underserve these patients. 
We set the outlier threshold before the 
beginning of the applicable rate year so 
that total estimated outlier payments are 


projected to equal 8 percent of total 


_ estimated payments under the LTCH 


PPS. Outlier payments under the LTCH 
PPS are determined consistent with the 
IPPS outlier policy. 

Under § 412.525(a), we make outlier 
payments for any discharges if the 
estimated cost of a case exceeds the 
adjusted LTCH PPS payment for the 
LTC-DRG plus a fixed-loss amount. The 
fixed-loss amount is the amount used to 
limit the loss that a hospital will incur 
under the outlier policy for a case with 
unusually high costs. ‘This results in 
Medicare and the LTCH sharing 
financial risk in the treatment of 
extraordinarily costly cases. Under the 
LTCH PPS HCO policy, the LTCH’s loss 
is limited to the fixed-loss amount and . 
a fixed percentage of costs above the 
marginal cost factor. We calculate the 
estimated cost of a case by multiplying 
the overall hospital cost-to-charge ratio 
(CCR) by the Medicare allowable 
covered charge. In accordance with 
§ 412.525(a)(3), we pay outlier cases 80 
percent of the difference between the 
estimated cost of the patient case and - 
the outlier threshold (the sum of the 
adjusted Federal prospective payment 
for the LTC—DRG and the fixed-loss 
amount). 

Under the LTCH PPS, we determine a 
fixed-loss amount, that is, the maximum 
loss that a LTCH can incur under the 
LTCH PPS for a case with unusually 
high costs before the LTCH will receive 
any additional payments. We calculate 
the fixed-loss amount by estimating 
aggregate payments with and without an 
outlier policy. The fixed-loss amount 
will result in estimated total outlier 
payments being projected to be equal to 
8 percent of projected total LTCH PPS 
payments. Currently, MedPAR claims 
data and CCRs based on data from the 
most recent provider specific file (PSF) 
(or to the applicable Statewide average 
CCR if a LTCH’s CCR data are faulty or 
unavailable) are used to establish a 
fixed-loss threshold amount under the 
LTCH PPS. 


b. Cost-To-Charge Ratios (CCRs) 


In determining outlier payments, we 
calculate the estimated cost of the case 
by multiplying the LTCH’s overall CCR 
by the Medicare allowable charges for 
the case. 

As we discussed in greater detail in 
the June 9, 2003 IPPS HCO final rule (68 
FR 34506 through 34516), because the 
LTCH PPS HCO policy (§ 412.525) is 
modeled after the IPPS outlier policy, 
we believed that it and the SSO policy 
(§ 412.529) are susceptible to the same 
payment vulnerabilities that became _ 
evident under the IPPS, and therefore, 
merited revision. Thus, we revised the 


HCO policy at § 412.525(a) and short- 
stay policy at § 412.529 in that same 
final rule for the determination of 
LTCHs’ CCRs and the reconciliation of 
outlier payments. 

As discussed in the RY 2007 LTCH 
PPS proposed rule (71 FR 4674), under 
the LTCH PPS, a single prospective 
payment per discharge is made for both 
inpatient operating and capital-related 
costs, and therefore, we compute a 
single or ‘“‘total’’ CCR for 
LTCHs based on the sum of their 
operating and capital costs (as described 
in Chapter 3, section 150.24, of the 
Medicare Claims Processing Manual 
(CMS Pub. 100—4)) as compared to total 
charges. Specifically, a LTCH’s CCR is 


calculated by dividing a LTCH’s total 


Medicare costs (that is, the sum of its 
operating and capital inpatient routine 
and ancillary costs) divided by its total 
Medicare charges (that is, the sum of its 
operating and capital inpatient routine 
and ancillary charges). 

In the RY 2007 LTCH PPS proposed 
rule (71 FR 4674 through 4676, and 
4690 through 4692), we discussed our 
current methodology for determining 
hospitals’ CCRs under the LTCH PPS 
HCO and SSO policies, and we 
presented a proposal to refine our. ; 
methodology for determining the annual 
CCR ceiling and statewide average 
CCRs. In that same proposed rule, we 
also discussed our existing-policy for 
the reconciliation of LTCH PPS high- 
cost and SSO payments along with our 
proposal to codify in subpart O of part 
412 those policies, including proposed 
modifications and editorial 
clarifications to the existing policies. 

Historically, annual updates to the 
LTCH CCR ceiling and statewide 
average CCRs have been effective 
October 1. In the RY 2007 LTCH PPS . 
proposed rule, we proposed revisions to 
the policies governing the determination 
of LTCHs’ CCRs and the reconciliation 
of HCO and SSO payments which 
would be effective October 1, 2006. In 
addition, we stated that the specific 
LTCH CCR ceiling and statewide 
average CCRs reflecting these proposed 
policy changes, which would be 
effective October 1, 2006, and would be 
presented in the annual IPPS proposed 
and final rules. 

We received a few specific comments 
concerning the proposed changes to the 
policies governing the determination of 
LTCHs’ CCRs. Several other commenters 
referenced one of the specific comments 
of another commenter on the proposed 
changes to the methodology for 
determining LTCH CCRs in their own 
comments on the RY 2007 LTCH PPS 
proposed rule. Based on a commenter’s 
synopsis of our proposed changes 
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concerning the determination of LTCH’s 
CCRs, we believe that the commenters 
clearly understood the nature and 
purpose of the proposed changes. 
However, the commenters stated that in 
the RY 2007 LTCH PPS proposed rule, 
we did not provide an analysis of the 
effect of the proposed change, nor did 
we provide an example of the new CCR 
values under this proposed 
methodology. Another commenter did 
not “object in concept to the proposed 
combination of [IPPS] operating and 
capital cost-to-charge ratios’ to compute 
a “‘total’”” CCR for each IPPS hospital by 
adding together each hospital’s 
operating CCR and its capital CCR from 
which to compute the LTCH CCR ~ 
ceiling and applicable statewide average 
CCRs. However, the commenter also 
pointed out that we did not provide any 
impact data and requested that we defer 
adoption of the proposed change until 
such data are provided for comment. 
Therefore, in the FY 2007 IPPS 
proposed rule (71 FR 24126 through 
24135), we again proposed these same 
changes to the policies governing the 
determination of LTCHs’ CCRs and the 
reconciliation of HCO and SSO 
payments that we proposed in the RY 
2007 LTCH PPS proposed rule. Along 
with that proposal, we also included in 
that IPPS proposed rule the values of 
the proposed LTCH CCR ceiling (1.131) 
and the proposed statewide average 
LTCH CCRs (as shown in Table 8C of 
the FY 2007 IPPS proposed rule; 71 FR 
24377) that would be effective October 
1, 2006, based on our proposed policy 
changes (along with the proposed values 
of the LTCH CCR ceiling and statewide 
average CCRs that would be determined 
under our current methodology). 
Therefore, in this final rule, we are not 
finalizing any changes to the policies 
governing the determination of LTCHs’ 
CCRs or the reconciliation of LTCH PPS 
HCO and SSO payments. We will - 
further respond to any comments 
received on the proposal concerning 
changes to the policies governing the 
determination of LTCHs’ CCRs and the 
reconciliation of LTCH PPS HCO and 
SSO payments presented again in the 
FY 2007 IPPS proposed rule (71 FR 
24126 through 24132) in the FY 2007 
IPPS final rule that will be published 
this summer. 


c. Establishment of the Fixed-Loss 


Amount 


When we implemented the LTCH 
PPS, as discussed in the August 30, 
2002 final rule (67 FR 56022 through 
56026), under the broad authority of 
section 123 of the BBRA as amended by 
section 307(b) of the BIPA, we 
established a fixed-loss amount so that 


total estimated outlier payments are 
projected to equal 8 percent of total 
estimated payments under the LTCH 
PPS. To determine the fixed-loss 
amount, we estimate outlier payments _ 
and total LTCH PPS payments for each 
case using claims data from the 
MedPAR files. Specifically, to 
determine the outlier payment for each 
case, we estimate the cost of the case by 
multiplying the Medicare covered 
charges from the claim by the LTCH’s 
hospital specific CCR. Under 

§ 412.525(a)(3), if the estimated cost of 
the case exceeds the outlier threshold 
(the sum of the adjusted Federal 
prospective payment for the LTC-DRG 
and the fixed-loss amount), we pay an 
outlier payment equal to 80 percent of 
the difference between the estimated _ 
cost of the case and the outlier threshold 
(the sum of the adjusted Federal 
prospective payment for the LTC-DRG 
and the fixed-loss amount). 

In the RY 2006 LTCH PPS final rule 
(70 FR 24194), in calculating the fixed- 
loss amount that would result in outlier 
payments projected to be equal to 8 
percent of total estimated payments for 
the 2006 LTCH PPS rate year, we used 
claims data from the December 2004 
update of the FY 2004 MedPAR files 
and CCRs from the December 2004 
update of the PSF, as that was the best 
available data at that time. As we 
discussed in that same final rule (70 FR 
24193 through 24194), we believe that 
CCRs from the PSF were the best 
available CCR data for determining 
LTCHs’ PPS payments duririg the 2006 
LTCH PPS rate year because they were 
the most recently available CCRs (at that 
time) actually used to make LTCH PPS 
payments. 

As we also discussed in the RY 2006 
LTCH PPS rate year final rule (70 FR 
24192 through 24193), we calculated a 
single fixed-loss amount for the 2006 
LTCH PPS rate year based on the 
version 22.0 of the GROUPER, which 
was the version in effect as of the 
beginning of the LTCH PPS rate year 
(that is, July 1, 2005 for the 2006 LTCH 
PPS rate year). In addition, we applied 
the current outlier policy under 
§ 412.525(a) in determining the fixed- 
loss amount for the 2006 LTCH PPS rate 
year; that is, we assigned the applicable 
Statewide average CCR only to LTCHs 
whose CCRs exceeded the ceiling (and 
not when they fell below the floor). 
Accordingly, we used the FY 2005 IPPS 
combined operating and capital CCR 
ceiling of 1.409 (70 FR 24192). (Our 
rationale for using the FY 2005 
combined IPPS operating and capital 
CCR ceiling for LTCHs is stated in 
section V.D.3.b. of this preamble.) As 

noted in that same final rule, in 


determining the fixed-loss amount for. 
the 2006 LTCH PPS rate year using the 
CCRs from the PSF, there were no 
LTCHs with missing CCRs or with CCRs 
in excess of the current ceiling and, 
therefore, there was no need for us to ~ 
independently assign the applicable 
Statewide average CCR to any LTCHs in 
determining the fixed-loss amount for 
the 2006 LTCH PPS rate year (as this 
may have already been done by the FI 
in the PSF in accordance with the 
established policy). 

Accordingly, in the RY 2006 LTCH 
PPS final rule (70 FR 24194), we 
established a fixed-loss amount of 
$10,501 for the 2066 LTCH PPS rate 
year. Thus, we pay an outlier case 80 
percent of the difference between the 
estimated cost of the case and the 
outlier threshold (the sum of the 
adjusted Federal LTCH PPS payment for 
the LTC-DRG and the fixed-loss amount 
of $10,501). 

In the RY 2007 LTCH PPS proposed 
rule (71 FR 4676 through 4678), we used 
the June 2005 update of the FY 2004 
MedPAR claims data to determine a 
fixed-loss amount that would result in 
outlier payments projected to be equal 
to 8 percent of total estimated payments, 
based on the policies described in that 
proposed rule, because those data were 
the most recent complete LTCH data 
available at that time. Furthermore, we 
proposed to determined the fixed-loss 
amount based on the version of the 
GROUPER that would be in effect as of 
the beginning of the 2007 LTCH PPS . 
rate year (July 1, 2006), that is, Version 
23.0 of the GROUPER (70 FR 47324). 

As also discussed in the RY 2007 
LTCH-PPS proposed rule (71 FR 4676), 
we used CCRs from the June 2005 
update of the PSF for determining-the 
fixed-loss amount for the 2007 LTCH 
PPS rate year as they were the most 
recent complete available data at that 
time. We further proposed that if more 
recent CCR data are available, we 
propose to use it for determining the 
fixed-loss amount for the 2007 LTCH 
PPS rate year in the final rule. In 
determining the proposed fixed-loss 


_ amount for the 2007 LTCH PPS rate 


year, we also used the current FY 2006 
applicable IPPS combined operating and 
capital CCR ceiling of 1.423 and 
Statewide average CCRs (as discussed in 
the FY 2006 IPPS final rule (70 FR 
47496) and established in Transmittal 
692 (September 30, 2005)) such that the 
current applicable Statewide average 
CCR will be assigned if, among other 
things, a LTCH’s CCR exceeded the 
current ceiling (1.423). As explained in 
the RY 2007 LTCH PPS proposed rule 
(71 FR 4677), our rationale for using the 
existing LTCH CCR ceiling and 
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Statewide average CCRs to determine 
the proposed RY 2007 fixed-loss amount 
even though we proposed to change our 
methodology for determining the CCR 
ceiling and Statewide average CCRs 
_effective for discharges occurring on or 
after October 1, 2006, was because, 
based on our analysis of the data used 
to determine the FY 2006 LTCH CCR 
ceiling, we believe that the proposed — 
methodology change would result in a 
minor change in the numerical value of 
the LTCH CCR ceiling, and therefore, 
would have a negligible effect on the 
LTCHs’ CCRs used to determine the 
proposed fixed-loss amount for the 2007 
LTCH PPS rate year. Moreover, as we 
noted in that same proposed rule, in 
determining the proposed fixed-loss 
amount for the 2007 LTCH PPS rate year 
using the CCRs from the PSF, there was 
no need for us to independently assign 
the applicable Statewide average CCR to 
any LTCHs (as this may have already 
been done by the FI in the PSF in 
accordance with our established policy). 


In the RY 2007 LTCH PPS proposed 
rule (71 FR 4677), based on the data and 
policies described in that proposed rule, 
the proposed fixed-loss amount would 
be $18,489 for the 2007 LTCH PPS rate 
year. Thus, we would pay an outlier 
case 80 percent of the difference 
between the estimated cost of the case 
and the outlier threshold {the sum of the 
adjusted Federal LTCH payment for the 
LTC-DRG and the fixed-loss amount of 
$18,489). We also noted that the : 
proposed fixed-loss amount for the 2007 
LTCH PPS rate year was significantly 
higher than the current fixed-loss 
amount of $10,501. In that proposed 
rule, we explained that the change in 
the proposed fixed-loss amount was 
primarily due to the projected decrease 
in LTCH PPS payments resulting from 
the proposed change in the SSO policy 
under § 412.529 and the changes to the 
LTC-DRG relative weights for FY 2006. 
Specifically, because we projected 
approximately an 11 percent decrease in 
aggregate LTCH PPS payments in the 
2007 LTCH PPS rate year based on the 
proposed policies presented in the 
proposed rule, we believed that a 
proposed increase in the fixed-loss 
amount would be appropriate and 
necessary to maintain the requirement 
that estimated outlier payments would 
equal 8 percent of estimated total LTCH 
PPS payments, as required under 
§ 412.525(a). Maintaining the proposed 
fixed-loss amount at the current level 
would result in HCO payments that 
significantly exceed the current 
regulatory requirement that estimated. 

’ outlier payments will be projected to 


equal 8 percent of estimated total LTCH 
PPS payments. 

We also noted that in the August 30, 
2002 final rule (67 FR 56022 through 
56024), based on our regression 
analysis, we established the outlier 
target at 8 percent of estimated total 
LTCH PPS payments to allow us to 
achieve a balance between the 
“conflicting considerations of the need 


- to protect hospitals with costly cases, 


while maintaining incentives to 
improve overall efficiency.” In that 
same final rule (67 FR 56023), we also 
explained that our regression analysis 
showed that additional increments of 
outlier payments over 8 percent (that is, 
raising the outlier target to a larger 
percentage than 8 percent) would 
reduce financial risk, but by 
successively smaller amounts. Since 
outlier payments are included in budget 
neutrality calculations, outlier payments 
would be funded by prospectively 
reducing the non-outlier PPS payment 
rates by the proportion of projected 
outlier payments to projected total PPS 


~ payments in the absence of outlier 


payments; the higher the outlier target, 
the greater the (prospective) reduction 
to the base payment rate in order to 
maintain budget neutrality. Therefore, 
as another alternative to the proposed 
increase to the fixed-loss amount for RY 
2007, in the RY 2007 LTCH PPS 
proposed rule (71 FR 4677 through 
4678), we solicited comments on 
whether we should revisit the regression 
analysis discussed above in this section 
that was used to establish the existing 

8 percent outlier target, using the most 
recent available data to evaluate 
whether the current outlier target of 8 
percent should be adjusted, and 


_ therefore may result in less of an 


increase in the fixed-loss amount for RY 
2007. 

As an alternative to proposing to raise 
the fixed-loss amount for FY 2007, in 
the RY 2007 LTCH PPS proposed rule 
(71 FR 4677), we also examined 
adjusting the marginal cost factor (that 
is, the percentage that Medicare will pay 
of the estimated cost of a case that 
exceeds the sum of the adjusted Federal 
prospective payment for the LTC-DRG 
and the fixed-loss amount for LTCH PPS 
outlier cases as specified in 
§ 412.525(a)(3)), as a means of ensuring 
that estimated outlier payments would 
be projected to equal 8 percent of 
estimated total LTCH PPS payments. As 
we established in the August 30, 2002 
final rule (67 FR 56022 through 56026), 
under the LTCH PPS HCO policy at 
§ 412.525(a)(3), the marginal cost factor 
is currently equal to 80 percent. A 
marginal cost factor equal to 80 percent 
means that, for an outlier case, we pay 


the LTCH 80 percent of the difference 
between the estimated cost of the case 
and the outlier threshold (the sum of the 
adjusted Federal rate for the LTC-DRG 
PPS payment and the fixed-loss 
amount). 

Comment: Several commenters 
opposed any option that would allow 
CMS to revisit the regression analysis - 
that was used to establish the existing 
80 percent marginal cost factor and 
existing outlier target of 8 percent. The 
commenters explained that the LTCH 
PPS is still in its early stages and further 
changes to the marginal cost factor or 8 
percent outlier target would result in 
instability to the system. The 
commenters cautioned against making 
any premature changes to the factors 
affecting HCO payments to LTCHS, 
particularly the marginal cost factor and 
outlier target established by regulation. 
Also, the commenters agreed that 
keeping the marginal cost factor at 80 
percent and the outlier pool at 8 percent 
better identifies LTCH patients that are 
truly unusually costly cases, and that 
the policy appropriately addresses 
outlier cases that are significantly more 
expensive than non-outlier cases. 

ne commenter expressed concern 
about the proposed significant increase 
to the fixed-loss amount for RY 2007 
and urged CMS to exempt LTCHs that 
have high case mix levels (that is, over 
1.5) from this policy since they are more 
likely to have high cost cases. As an 
alternative, the commenter suggested 
that we increase the marginal cost factor 
to 90 percent or 100 percent instead of 
80 percent. 

Response: We agree with the 
commenters that based on the regression 
analysis done for the implementation of 
the LTCH PPS (August 30, 2002; 68 FR 
56022 through 56026), keeping the 
marginal cost factor at 80 percent and 
the outlier pool at 8 percent best 
identifies LTCH patients that are truly 
unusually costly cases, and that such a 
policy appropriately addresses LTCH 
HCO cases that are significantly more 
expensive than non-outlier cases. 
Furthermore, as we stated in the August 
30, 2002 final rule (67 FR 56023 through 
56027) that implemented the LTCH PPS, 
the marginal cost factor is designed to 
ensure ‘‘a balance between the need to 
protect LTCHs financially, while 
encouraging them to treat expensive 
patients and maintaining the incentives 
of a PPS to improve the efficient 
delivery of care.”’ Therefore, as 
supported by many commenters, we did 
not revisit the regression analysis that 
was used to establish the existing 80 
percent marginal cost factor and existing 
outlier target of 8 percent for this final 
rule. Accordingly, we are not making 
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any changes to the marginal cost factor 
or outlier target for RY 2007 in this final 
rule. 

We do not believe that it is necessary - 
or appropriate to exempt LTCHs that 
have a high CMI from any changes to 
the HCO policy that would be 
established for RY 2007. We disagree 
with the commenter that a high case 
mix necessarily correlates to a higher 
likelihood of having unusually HCO 
cases. A LTCH’s case-mix is defined as 
its case weighted average LTC-DRG 
relative weight for all its discharges in 
a given period. The relative weight for 
each LTC-DRG represents the resources 
needed by an average inpatient LTCH 
case in that LTC-DRG. For example, 
cases in an LTC—DRG with a relative 
weight of 2.0 will, on average, cost twice 
as much as cases in an LTC-DRG with 
a weight of 1.0, and therefore, on 
average, are paid twice as much as well. 
Thus, a “high” case-mix level is an 
indication of the level of intensity of the 
types of patients treated at a LTCH and 
not necessarily an indication of treating 
a large number of unusually high cost 
cases. In fact, LTCHs could have a 
relatively “high” CMI but have few or 
no HCO cases. Therefore, we are not 
adopting the commenters’ suggestion to 
exempt LTCHs that have high case mix 
levels from any changes to the HCO 
policy that would be established for RY 
2007. 

Furthermore, increasing the marginal 
cost factor to 90 percent or 100 percent 
instead of 80 percent for hospitals with 
high case-mix would result in an 
increase in total estimated outlier 
payments because, as we explained in 
the RY 2006 LTCH PPS final rule (70 FR 
24195), we would pay a larger 
percentage of the estimated costs that 
exceed the outlier threshold (the sum of 
the adjusted Federal rate for the LTC- 
DRG and the fixed-loss amount). For 
example, if we were to increase the 
marginal cost factor to 90 percent 
without raising the fixed-loss amount or 
8 percent outlier target, we would pay 
outlier cases an additional 10 percent 
(90 percent minus 80 percent) of the 
estimated costs that exceed the outlier 
threshold. This alternative would result 
_ in estimated outlier payments which 
would exceed the existing 8 percent 
outlier target required by the 
regulations. 

As we discussed in the RY 2007 
LTCH PPS proposed rule (71 FR 4677), 
keeping the marginal cost factor at the 
current level of 80 percent while 
proposing to raise the fixed-loss amount 
to a level that will generate an estimated 
aggregate 8 percent outlier payments 
would afford more financial protection 
to LTCHs than proposing to lower the 


marginal cost factor and retain the 
current fixed loss amount. A relatively 
higher fixed-loss amount identifies 
fewer cases as HCO cases since the 
amount that the estimated cost of the 
case must exceed before the case 
qualifies as a HCO case is higher. 
However, this policy better identifies 
LTCH patients that are truly unusually 
costly cases, which is consistent with 
our intent of the LTCH HCO policy as 
stated when we implemented the LTCH 
PPS in the August 30, 2002 final rule 
(67 FR 56025). As we discussed in that 
same final rule (67 FR 56023 through 
56024), our analysis of payment-to-cost 
ratios for outlier cases showed that a 
marginal cost factor of 80 percent 
appropriately addresses outlier cases 
that are significantly more expensive 
than nonoutlier cases, while 
simultaneously maintaining the 
integrity of the LTCH PPS. Therefore, as 
supported by several commenters, we 
are not revising the existing 80 percent 


- marginal cost factor, and are not 


adopting the commenter’s 
recommendation to increase the 
marginal cost factor. 

To summarize, consistent with the 
regression analysis that was used to 
establish the existing marginal cost ~ 
factor and existing outlier target for RY 
2007, the marginal cost factor will 
remain at 80 percent and estimated 
outlier payments will remain at 8 
percent. As we stated in the RY 2007 
LTCH PPS proposed rule (71 FR 4678), 
after revisiting the issue and an analysis 
of the most recent complete available 
data, due to the lag time in the 
availability of data, we now believe the 
most appropriate time to revisit any 
changes in the outlier policy (among 
other things), which would affect future 
LTCH PPS payment rates, would be 
after the conclusion of the 5-year 
transition period when we expect to 
have several years of data generated 
after the implementation of the LrcH 
PPS. 

Comment: One commenter believes 
that the estimated proposed reduction to 
aggregate LTCH PPS payments that 
would result from the proposed changes 
to the SSO policy causes a “‘perverse”’ 
consequence of an increase to the fixed- 
loss amount, thus lowering 
reimbursement for long-term, high cost 
cases. The commenter believes that 
LTCHs would suffer a double penalty of 
lower payments due to the proposed 
SSO policy and the proposed increase to 
the HCO fixed-loss amount. The 
commenter added that CMS has not 
provided an explanation how LTCHs 
would finance the added cost of these 
long stay, high cost cases (as a result of 


the proposed increase to the outlier 
threshold). 
One commenter noted that the 


proposed increase to the fixed-loss 


amount would cause hospitals that do 
not have many SSO cases to be 


_ inadequately reimbursed for their high - 


cost cases. The commenter also added 
that the proposed increase to the fixed- 
loss amount coupled with the proposed 
zero percent increase to the Federal Rate 
would serve as a disincentive for LTCHs 
to accept patients with high costs and 
who also exceed the ALOS, thereby 
affecting-patient access for these cases. 
Another commenter stated that the 
roposed increase to the outlier 
threshold failed to consider the acuity of 
patients and is based only on 
mathematics. The commenter added 
that the proposed adjustment to the 
fixed-loss amount would increase 


. LTCHs’ loss on these cases before they 


qualify for an additional payment as 
HCOs. The commenter recommended 
that if CMS believes an increase to the 
fixed-loss amount is warranted, CMS 
should increase the fixed-ioss amount 
the same amount as the annual update 
factor. 

Several other commenters also — 
expressed concern about the significant 


' proposed increase to the fixed-loss 


amount and along with other 
commenters requested that CMS review 
and reconsider the proposed increase to — 
the fixed-loss amount and consider 
establishing a lower fixed loss amount 
(than the proposed fixed-loss amount) 
for RY 2007 in the LTCH PPS final rule 
so that HCO cases receive appropriate 
payments. 

Response: While we understand the 
commenters concerns about the 
proposed increase to the fixed-loss 
amount, as we discussed inthe RY 2007 


_LTCH PPS proposed rule (71 FR 4677), 
_ the proposed increase to the fixed-loss 


amount had a direct correlation to our 
estimated decrease in aggregate LTCH 
PPS payments for RY 2007 that we 
projected would result primarily due to 
the proposed changes to the SSO poli 
though some of the commenters did 


- suggest different alternatives to 
‘updating the fixed-loss amount, those 


suggestions are either not consistent 
with maintaining estimated outlier 
payments at the projected 8 percent of 
total estimated payments or would 
require us to lower the marginal cost 
factor in order to maintain estimated 
outlier payments at 8 percent of total 
estimated payments, which several 
commenters opposed. As we discussed 
above and consistent with the 
recommendation of several commenters, 
we did not revisit the regression 
analysis that was used as a basis to 
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establish the existing marginal cost 
factor and existing 8 percent outlier 
target, the marginal cost factor will 
remain at 80 percent and the outlier 
target will remain at 8 percent for RY 
2007: Maintaining the fixed-loss amount 
at the current level, as we discussed in 
+ the RY 2007 LTCH PPS proposed rule 
(71 FR 4677) would result in HCO 
payments that significantly exceed the 
_ current regulatory requirement that 
estimated outlier payments are 
projected to equal 8 percent of estimated 
total LTCH PPS payments. Based on our 
regression analysis, we established the 
outlier target at 8 percent of estimated 
total LTCH PPS payments to allow us to 
achieve a balance between the 
“conflicting considerations of the need 
to protect hospitals with costly cases, 
while maintaining incentives to 
improve overall efficiency.” That 
regression analysis also showed that 
additional increments of outlier 
payments over 8 percent (that is, raising 
the outlier target to a larger percentage 
than 8 percent) would reduce financial 
risk, but by successively smaller 
amounts. Outlier payments are budget 
neutral, and therefore, outlier payments 
are funded by prospectively reducing 
the non-outlier PPS payment rates by 
projected total outlier payments. The 
higher the outlier target, the greater the 
(prospective) reduction to the base 
payment that would need to be applied 
to the Federal rate in order to maintain 
budget neutrality (August 30, 2002; 67 
FR 56022 through 56024). 


As we also discussed in the RY 2007 
LTCH PPS proposed rule (71 FR 4678), 
under the LTCH PPS HCO policy at 
§ 412.525(a)(3), at a marginal cost factor 
equal to 80 percent, Medicare pays the 

_ LTCH 80 percent of the difference 
between the estimated cost of the case 
and the outlier threshold (the sum of the 
adjusted Federal rate for the LTC-DRG 
PPS payment and the fixed-loss 
amount). The marginal cost factor is 
designed to ensure ‘“‘a balance between 
the need to protect LTCHs financially, 
while encouraging them to treat 
expensive patients and maintaining the 
incentives of a prospective payment 
system to improve the efficient delivery 
of care.” Our regression analysis 
‘showed that a marginal cost factor of 80 
percent appropriately addresses outlier 
cases that are significantly more 
expensive than nonoutlier cases. 
Specifically, our analysis of payment-to- 
cost ratios for outlier cases showed that 
a marginal cost factor of 80 percent 
appropriately addresses outlier cases 
that are significantly more expensive 

_ than nonoutlier cases, while 
simultaneously maintaining the 


* integrity of the LTCH PPS. Thus, the 


existing outlier policy (that is, the 8 
percent outlier target in conjunction 
with the 80 percent marginal cost factor) 
derived from our regression analysis is 
designed to maintain the balance 
between providing an incentive for 
LTCHs to treat expensive patients and 
improving the efficient delivery of care. 
(August 30, 2002; (67 FR 56022 through 
56026) 

As discussed in greater detail below, 
we continue to believe that an increase 
to the fixed-loss amount is appropriate. 
The intent of the HCO policy, as stated 
when we implemented the LTCH PPS, 
is to make an additional payment to 
LTCHs for cases that truly have 
unusually high costs. We disagree with 
the commenter who believes that LTCHs 
would be penalized twice by lowering 
payments as a result of the changes to 


‘the SSO policy and the increase to the 


HCO fixed-loss amount. Although the 
changes to the SSO policy result in an 
estimated decrease in aggregate LTCH 
PPS payments, which necessitates an 
increase to the HCO fixed-loss amount, 
as discussed above, we are maintaining 
the existing 8 percent outlier target. 
Therefore, although we are lowering 
aggregate estimated outlier payments; 
they will continue to be projected to be 
equal to 8 percent of total estimate 
LTCH PPS payments. However, we 
acknowledge that an increase to the 
fixed-loss amount will increase a 
LTCH’s loss on a specific case before it 
qualifies for an additional payment as 
HCOs, as pointed out a few commenters; 
however, as we explained in the RY 
2007 LTCH PPS proposed rule (71 FR 
4678), because a relatively higher fixed- 
loss amount identifies fewer cases as 
HCO cases (since the amount that the 
estimated cost of the case must exceed 
before the case qualifies as a HCO case 
is higher), such a policy better identifies 
LTCH patients that are truly unusually 
costly cases. 

As discussed above, the intent of the 
HCO policy is to provide an additional 
payment to LTCH cases that truly have 
unusually high costs. We would remind 
the commenter who pointed out that we 
did not provide an explanation of how 
LTCHs would finance HCO cases with 
an increase to the fixed-loss amount 
that, if we would not increase the fixed- 
loss amount, HCO payments would 
represent significantly more than 8 
percent of estimated total LTCH PPS 
payments. Thus, the cases that would 
receive an additional HCO payment 
would no longer represent the cases that 
truly have unusually high costs as 
compared to the universe of “typical” 
LTCH cases, and warrant an additional 
HCO payment. Furthermore, as 


discussed above, HCO payments are 
budget neutral and are funded by 
prospectively reducing the non-outlier 
PPS payment rates by projected total 
outlier payments. The higher the outlier 
target, the greater the (prospective) 
reduction to the base payment that 
would need to be applied to the Federal 
rate in order to maintain budget 
neutrality. Therefore, we continue to 
believe that it is appropriate to increase _ 
the fixed-loss amount in order to 
maintain outlier payments at the 
projected 8 percent of total estimated 
payments. Such a policy continues to 
appropriately identify cases that are 
truly HCO cases (that is, cases with an 
unusually high cost). Because 
maintaining an 8 percent outlier target 
necessitates an increase to the fixed-loss 
amount and will appropriately identify 
unusually costly cases, we do not 
believe that increasing the fixed-loss 
amount will result in a disincentive for 
LTCHs to accept patients with high 
costs or exceed the ALOS. In fact, for 
LTCHs, in general, a case that should 
receive a high cost outlier payment is 


- typically high cost because the patient 


has a longer than ALOS. Moreover, the 
industry has stated in many of its 
comments submitted on the RY 2007 
LTCH PPS proposed rule that it has no 
way of determining a LTCH’s LOS upon 
admission. Therefore, we do not believe 
that the increase to the fixed-loss 


‘amount established in this final rule, 


which is significantly lower than the 
proposed RY 2007 fixed-loss amount (as 
discussed below), will result in these 
patients not being treated at LTCHs. 
Furthermore, as we discuss in the 
impact analysis presented in section 
XV. of this final rule, since based on our 
margins analysis LTCH PPS payments 
appear to be more than adequate to 
cover the costs of the efficient delivery 
of care to patients at LTCHs, based on 
this margins analysis, we do not expect 
that an increase to the fixed-loss amount 
will izsult in an adverse financial 
impact on affected LTCHs nor will there 
be an effect on beneficiaries’ access to 
care. Also, for the reasons discussed 
above, we are not adopting the 
commenter’s suggestion to update the 
fixed-loss by the most recent estimate of 
the LTCH PPS market basket since that 
would result in estimated outlier 
payments in excess of 8 percent of 
estimated total LTCH PPS payments. 
Because an increase in HCO payments 
would result in an offset to the Federal 
rate, thereby lowering the payment rate 
to all LTCH cases, such a result could 
underpay inlier LTCH cases that 
typically consume the average resource 
of the particular LTC—DRG. 


| 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006/Rules and Regulations 


27837 


In response to the commenter that 
believes that the estimated proposed 
changes to the SSO policy causes a 
““perverse’’ consequence of an increase 
to the fixed-loss amount, we believe that 
it is inappropriate to maintain the 
current (that is, lower) fixed-loss 
amount, which would increase 
aggregate estimated outlier payments 
beyond 8 percent. The HCO policy was 
intended to identify only a limited 
percentage of aggregate LTCH PPS 
payments for an additional payment for 
unusually costly cases. As noted above, 
the LTCH PPS HCO policy is budget 
neutral and, therefore, reduces 
payments to LTCHs for SSO cases, many 
of which most likely do not require the 
full measure of resources available in a 
hospital that has been established to 
treat patients requiring long-stay 
hospital-level care (as discussed in 
greater detail below in section V.A.1.a. 
of this preamble). As explained in the 
RY 2007 LTCH PPS proposed rule (71 
FR 4677), the proposed increase to the 
fixed-loss amount was primarily due to 
the projected decrease in aggregate 
LTCH PPS payments resulting from the 
change in the SSO policy in order to 
maintain the requirement that estimated 
outlier payments would equal only 8 
percent of estimated total LTCH PPS 
payments, as required under 
§ 412.525(a). If we would not increase 
the fixed-loss amount, HCO payments 
would represent significantly more than 
8 percent of estimated total LTCH PPS 
payments. Thus, the cases that would 
receive an additional HCO payment 
would no longer represent the cases that 
. truly have unusually high costs as 
compared to the universe of ‘‘typical”’ 
LTCH cases, and warrant an additional 
HCO payment. This is because, as we ~ 
discussed in the August 30, 2002 final 
rule (67 FR 56022) when we 
implemented the LTCH PPS, our 
regression analysis showed that an 8 
percent outlier target would achieve the 
balance of reducing financial risk for the 
treatment of unusually costly cases, 
reducing incentives to underserve costly 
beneficiaries, and improving overall 
fairness of the PPS. Furthermore, we 
- note that the 8 percent outlier target 
under the LTCH PPS is significantly 
higher than the outlier target under the 
IPPS. The outlier thresholds under the 
IPPS are set so that operating IPPS 
outlier payments are projected to be 
only 5.1 percent of total operating IPPS 
DRG payments (70 FR 47501). 

Several commenters based their 
comments on the assumption that long 
lengths of stay or high patient acuity (for 
example, case-mix) are directly related 
to whether a case should receive a HCO 


payment. As we explained above in 
section IV.C.3. of this preamble, we do 
not agree that a case with a high case- 
mix necessarily correlates to a higher 
likelihood of the case having an 
unusually high cost. A case with a “high 
case-mix”’ is a case that is grouped to a 
LTC-DRG with a “high” relative weight. 
The relative weight ofthe LTC-DRG 
represents the resources needed by an 
average inpatient LTCH case in that 
LTC-—DRG. For example, cases in an © 
LTC—DRG with a relative weight of 2.0 
will, on average, cost twice as much as 
cases in a LTC—DRG with a weight of 
1.0, and therefore, on average, are paid 
twice as much as well. Thus, a “high” 
case-mix for a particular case is an 
indication of the relatively “high” level 
of intensity of that patient relative to 
LTCH patients in other LTC—DRGs but 
not necessarily an indication of 
unusually high cost for patients within 
that LTC-DRG. In fact, a case could 
have a relatively “high’’ case-mix (that 
is, in a LTC-DRG with a “high” relative 
weight and therefore higher LTC-DRG 
payment) but have the same costs or 
cost less than other cases in that same 
LTC-DRG, which receive an appropriate 
payment based on the relative weight of 
that LTC—DRG. Therefore, as discussed 
in greater detail above, we believe that 
an inr€ease to the fixed-loss amount is 
apprcpriate in order to maintain the 
requirement that estimated outlier 
payments equal 8 percent of estimated 
total LTCH PPS payments, a level, 
which based on our regression analysis, 
we believe most appropriately identifies 
unusually high cost cases. 

The policy change for SSO cases 
established in this final rule (as 
discussed in section IV.A.1.a. of this 
preamble) is intended to revise 
payments for SSO cases to an 
appropriate level. The fact that a 
particular LTCH does not treat many 
SSO cases does not have any impact on 
the effect of the change to the SSO 
policy on the HCO fixed-loss amount. 


_This is because, under our existing HCO 


policy, estimated aggregate outlier 
payments are projected to equal 8 
percent of estimated aggregate LTCH 
PPS payments. As discussed in greater 
detail above, the intent of the HCO 
policy is to provide an additional 
payment to LTCH cases that truly have ~ 
unusually high costs. We would remind 
commenters who stated that an increase 
to the fixed-loss amount would cause 
LTCHs that do not have many SSO cases 
to be inadequately reimbursed for their 
HCO cases, that if we would not 
increase the fixed-loss amount, cases 
that do not necessarily represent cases 
that truly have unusually high costs as 


compared to the universe of “typical” 
LTCH cases would receive a HCO 
payment. Furthermore, if we were to 
raise aggregate HCO payments in excess 
of the current 8 percent outlier target, 
we would have to lower the Federal rate 
by the amount that projected total 
outlier payments would exceed the 
current 8 percent outlier target. Such a 
prospective adjustment to the Federal 
rate would reduce payments to 
“typical” LTCH cases, which based on 
our regression analysis, could result in 
inadequate reimbursement to those 
inlier cases. Therefore, we disagree with 
the commenters that an increase to the 
fixed-loss amount would cause LTCHs 
that do not have many SSO cases to be 
inadequately reimbursed for their HCO 
cases. 

In conclusion, in 2003, when we 
became aware that IPPS and LTCH PPS 
HCO (and SSO) policies were 
susceptible to payment vulnerabilities, 
we proposed and ultimately finalized 
changes to the HCO (and SSO) policies 
that were in the regulations at that time. 
Historically, it is our practice that when 
upon review of an existing policy and 
we find that a change in that policy is 


‘necessary, we establish appropriate 


changes through the notice and 
comment rulemaking process. 
Consistent with this historical practice, 
we reviewed the current HCO policy at 
§ 412.525(a), as discussed in greater 
detail above. As recommended by many 
commenters, we have reviewed our 
methodology for determining the fixed- 
loss amount for RY 2007 in this final 
rule to ensure that both LTCH HCO 
cases and LTCH inlier cases receive 
appropriate payments (since, as 
discussed above, outlier payments 
under the LTCH PPS are budget 
neutral). Accordingly, based on this 
review, as we discussed in the RY 2007 
LTCH PPS proposed rule and as we 
discuss in greater detail above in this 
section, we believe that an increase to 
the fixed-loss amount for RY 2007 is 
appropriate. We are using the same 
methodology that we proposed fo use in 
the RY 2007 proposed rule to calculate 
the fixed-loss amount for RY 2007 in 
this final rule (using updated data and 
the policies established in this final 
rule, as described below) in order to 
maintain estimated outlier payments at 
the projected 8 percent of total 
estimated payments. However, as we 
discuss in greater detail below in 
section V.A.1.a of this preamble, based 
on the comments we received 
concerning the proposed changes to the 
SSO policy, we are revising our 
proposed changes to the SSO policy that 
will be established in this final rule. We 
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estimate that the final SSO policy 
established in this final rule will result 
in a significantly smaller decrease in 
aggregate LTCH PPS payments for RY 
2007. Accordingly, although the fixed- 
loss amount for RY 2007 is higher than 
current fixed-loss amount ($10,501), 
since under the final SSO policy 
aggregate payments will no longer be 
reduced by over 11 percent, but rather © 
we estimate aggregate payments will 
only be reduced by about 4 percent. 
Therefore, to maintain estimated outlier 
payments at the projected 8 percent of 
total estimated payments, it is not 
necessary for us to raise the fixed-loss 
amount as much as in the RY 2007 
LTCH PPS proposed rule. Consequently, 
the final fixed-loss amount for RY 2007 
(discussed in greater detail below) is 
$14,887, which is considerably less than 
the proposed RY 2007 fixed-loss amount 
of $18,489. 

As stated above, we annually 
determine the fixed-loss amount so that 
estimated outlier payments are 
projected to equal 8 percent of total 
estimated LTCH PPS payments. In this 
final rule for the 2007 LTCH PPS rate 
year, we used the December 2005 
update of the FY 2005 MedPAR claims 
data to determine a fixed-loss amount 
that would result in outlier payments. 
-projected to be equal to 8 percent of 
total estimated payments, based on the 
policies described in this final rule, 
because these data are the most recent 
complete LTCH data available. 
Furthermore, as noted previously, we 
determined the fixed-loss amount based 
on the version of the GROUPER that 
would be in effect as of the 
of the 2007 LTCH PPS rate year (July 1, 
2006), that is, Version 23.0 of the 
GROUPER (70 FR 47324). 

We also used CCRs from the © 
December 2005 update of the PSF for 
determining the fixed-loss amount for 
the 2007 LTCH PPS rate year as they are 
currently the most recent complete 
available data. In determining the fixed- 
loss amount for the 2007 LTCH PPS rate 
year, we are using the current FY 2006 
applicable IPPS combined operating and 
capital CCR ceiling of 1.423 and 
Statewide average CCRs (as discussed in 
the FY 2006 IPPS final rule(70FR 
47496) and established in Transmittal 
692 (September 30, 2005)) such that the 
current applicable Statewide average 
CCR would be assigned if, among other 
things, a LTCH’s CCR exceeded the 
current ceiling (1.423). Our reason for 
using the existing LTCH CCR ceiling 
and Statewide average CCRs to 
determine the RY 2007 fixed-loss 
amount even though we have proposed 
to change our methodology for 
determining the CCR ceiling and 


Statewide average CCRs effective for 
discharges occurring on or after October 
1, 2006 in the FY 2007 IPPS proposed 
rule (71 FR 23996), is because we 


_ believe that this methodology change 


would result in a minor change in the 
numerical value of the LTCH CCR 
ceiling based on our analysis of the data 
used to determine the proposed FY 2007 
LTCH CCR ceiling, and therefore, would 
have a negligible effect on the LTCHs’ 
CCRs used to determine the fixed-loss 
amount for the 2007 LTCH PPS rate 
year. Moreover, we note that in 
determining the fixed-loss amount for 
the 2007 LTCH PPS rate year using the 
CCRs from the PSF, there was no need 
for us to independently assign the 
applicable Statewide average CCR to 
any LTCHs (as this may have already 
been done by the FI in the PSF in 
accordance with our established policy). 
(Currently, the applicable FY 2006 IPPS 
Statewide averages can be found in 
Tables 8A and 8B of the FY 2006 IPPS 
final rule (70 FR 47672).) 


Accordingly, based on the data and 
policies described in this final rule, the 
fixed-loss amount will be $14,887 for 
the 2007 LTCH PPS rate year. Thus, we 
will pay an outlier case 80 percent of 
the difference between the estimated 
cost of the case and the outlier threshold 
(the sum of the adjusted Federal LTCH 
payment for the LTC-DRG and the 
fixed-loss amount of $14,887). We note 
that the fixed-loss amount for the 2007 
LTCH PPS rate year is higher than the 
current fixed-loss amount of $10,501. 
This change in the fixed-loss amount 
will primarily be due to the projected 
decrease in LTCH PPS payments 
resulting from the change in the SSO 
policy under § 412.529 (discussed in 
greater detail in section VI.A.1. of this 
preamble), and the changes to the LTC- 
DRG relative weights for FY 2006 (as 
discussed in the FY 2006 IPPS final rule 
(70 FR 47355)). Because we are 
projecting approximately a 4 percent 
decrease in estimated aggregate LTCH 
PPS payments in the 2007 LTCH PPS 
rate year (as discussed in section XV. of 
this final rule), we believe that an 
increase in the fixed-loss amount is 
appropriate and necessary to maintain 
the requirement that estimated outlier 
payments would equal 8 percent of 
estimated total LTCH PPS payments, as 
required under § 412.525(a). As 
discussed in greater detail above, an 
outlier target of 8 percent of estimated 
total LTCH PPS payments allows us to 
achieve a balance between the 
“conflicting considerations of the need 
to protect hospitals with costly cases, 
while maintaining incentives to 


improve overall efficiency” (67 FR 
56022 through 56024). 

We note that the fixed-loss amount of 
$14,887 is substantially lower than the 
proposed RY 2007 fixed-loss amount of 
$18,489 (71 FR 4676 through 4678). 
Furthermore, we note that the fixed-loss 
amount of $14,887 is significantly lower 
than the FY 2003 fixed-loss amount of 
$24,450 (67 FR 56023), the 2004 LTCH 
PPS rate year fixed-loss amount of 
$19,590 (68 FR 34144), and the 2005 
LTCH PPS rate year fixed-loss amount 
of $17,864 (69 FR 25688), all of which 
were in effect during the time period 
that we are currently estimating positive 
Medicare margins (as discussed in 
greater detail in section V.C.3 of this 
preamble).:Thus, during the years when 


- the fixed-loss amount was greater than 


the $14,887 established for RY 2007 in 
this final rule, the majority of LTCHs 
operated with positive Medicare 
margins, and therefore, we do not 
expect that a fixed-loss amount of 
$14,887 will result in an adverse impact 
of LTCHs in RY 2007. Moreover, we 
believe the fixed-loss amount of $14,887 
will appropriately identify unusually 
costly LTCH cases while maintaining 
the integrity of the LTCH PPS. Thus, 
under the broad authority of section 
123(a)(1) of the BBRA and section 
307(b)(1) of the BIPA, we are 
establishing a fixed-loss amount of 
$14,887 based on the best available 
LTCH data and the policies presented in 
this final rule because, we believe an 
increase in the fixed-loss amount is 
appropriate and necessary to maintain 
estimated outlier payments equal to 8 
percent of estimated total LTCH PPS 
payments, as required under 

§ 412.525(a). 


d. Reconciliation of Outlier Payments 
Upon Cost Report Settlement 


In the June 9, 2003 HCO final rule (68 
FR 34508 through 34512), we 
established a policy for LTCHs that 
provided that, effective for LTCH PPS 
discharges occurring on or after August 
8, 2003, any reconciliation of outlier 
payments will be based upon the actual 
CCR computed from the costs and 
charges incurred in the period during 
which the discharge occurs. In that 
same final rule, we also established that, 
for discharges occurring on or after 
August 8, 2003, at the time of any 
reconciliation, outlier payments may be 
adjusted to account for the time value of 
any underpayments or overpayments 
based upon a widely available index to 
be established in advance by the 
Secretary and will be applied from the 
midpoint of the cost reporting period to 
the date of reconciliation. (We note that, 
in that same final rule (68 FR 34513), we 
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also established similar changes to the 
SSO policy under the LTCH PPS at 
§ 412.529(c)(5)(ii).) These changes 
regarding the reconciliation of outlier 
payments under the LTCH PPS were 
made in conjunction with the changes 
regarding the determination of LTCH’s 
CCRs that we established under 
§ 412.525(a)(4) in the June 9, 2003 IPPS 
HCO final rule, as discussed in greater 
detail in section V.D.3.b. of this 
preamble. (We note that the instructions 
for implementing these regulations 
under both the IPPS and the LTCH PPS 
are discussed in further detail in 
Program Memorandum Transmittal A— 
03-058. Additional information on the 
administration of the reconciliation 
process under the IPPS is provided in 
CMS Program Transmittal 707 (October 
12, 2005; Change Request 3966). We 
note-that irrespective of the changes to 
the HCO and SSO policies presented in 
this final rule, we are currently 
developing additional instructions on 
the administration of the existing 
reconciliation process under the LTCH 
PPS that will be similar to the IPPS 
reconciliation process.) 

In the RY 2007 LTCH PPS proposed 
rule (71 FR 4678 through 4679), for 
discharges occurring on or after October 
1, 2006, we proposed to codify into the 
LTCH PPS section of the regulations 
(subpart O of part 42 of the CFR) the 

provisions concerning the reconciliation 
of LTCH PPS outlier payments, 
including editorial clarifications, that 
would more precisely describe the 
application of those policies along with 
the proposed changes to our 
methodology for determining the annual 
LTCH CCR ceiling and applicable 
Statewide average CCRs under the 
LTCH PPS (discussed previously in this 
final rule). 

As discussed above in section 
VI.D.3.b. of this preamble, we received 
a few specific comments concerning the 
proposed changes to the policies 
governing the determination of LTCHs’ 
CCRs. In light of those comments, in the 
FY 2007 IPPS proposed rule (71 FR 
24126 through 24132), we proposed the 
same changes to the policies governing 
the determination of LTCHs’ CCRs and 
the reconciliation of HCO and SSO 
payments that we proposed in the RY 
2007 LTCH PPS proposed rule. 
Therefore, in this final rule, we are not 
finalizing any changes to the policies 

governing the determination of LTCHs’ 
CCRs or the reconciliation of LTCH PPS 
HCO and SSO payments. We will 
respond further to any comments 
received on the proposal concerning 
changes to the policies governing the 
determination of LTCHs’ CCRs and the 
reconciliation of LTCH PPS HCO and 


SSO payments presented again in the 
FY 2007 IPPS proposed rule (71 FR 
24126 through 24135) in the FY 2007 
IPPS final rule that wi be published 
this summer. 


4. Other Payment Adjustments 


As indicated earlier, we have broad 
authority under section 123(a)(1) of the 
BBRA as amended by section 307(b) of 
the BIPA to determine appropriate 
adjustments under the LTCH PPS, 
including whether (and how) to provide 
for adjustments to reflect variations in 
the necessary costs of treatment among 
LTCHs. Thus, in the August 30, 2002 
final rule (67 FR 56014 through 56027), 
we discussed our extensive data 
analysis and rationale for not 
implementing an adjustment for 
geographic reclassification, rural 
location, treating a disproportionate ~ 
share of low-income patients (DSH), or 
indirect medical education (IME) costs. 
In that same final rule, we stated that we 
would collect data and reevaluate the 
appropriateness of these adjustments in 
the future once more LTCH data become 
available after the LTCH PPS is 
implemented. 

As we discussed in the RY 2007 
LTCH PPS proposed rule (71 FR 4679 
through 4680), because the LTCH PPS 
has only been implemented for slightly 
over 3 years and there is a time lag in 
data availability, sufficient new data has 
not been generated that would enable us 
to conduct a comprehensive 
reevaluation of these payment 
adjustments. We now believe that after 
the completion of the 5-year transition, 
sufficient new data that will be 
generated while LTCHs are subject to 
the LTCH PPS may be available for a 
comprehensive reevaluation of payment 
adjustments such as geographic 
reclassification, rural location, DSH, and 
IME. Nonetheless, we reviewed the 
limited data that was available and find 
no evidence to support additional 
policy changes. Therefore, in that 
proposed rule, we did not propose to 
make any adjustments for geographic 
reclassification, rural location, DSH, or 
IME. We also stated that we will 
continue to collect and interpret new 
data as they become available in the 
future to determine if these data support 
proposing any additional payment 

adjustments. Specifically, as we discuss 
in greater detail in the RY 2007 LTCH 
PPS proposed rule (71 FR 4679 through 
4680), we proposed to revisit the 
possible one-time prospective 
adjustment to the LTCH PPS rates at 

§ 412.523(d)(3), and after further 
analysis and evaluation we now believe 
that it would be appropriate to wait for 
the conclusion of the 5-year transition to 


100 percent fully Federal payments 
under the LTCH PPS, to maximize the 
availability of data that are reflective of 
LTCH behavior in response to the 
implementation of the LTCH PPS to be 
used to conduct a comprehensive 
evaluation of the potential payment 
adjustment policies (such as rural 
location, DSH and IME) in conjunction 
with our evaluation of the possibility of 
making a one-time prospective 
adjustment to the LTCH PPS rates 
provided for at § 412.523(d)(3). 

We received no comments on any 
potential adjustments for geographic 
reclassification, rural location, DSH, or 
IME. In addition, we received no 
comments on our proposal to conduct a 
comprehensive reevaluation of payment 
adjustments such as geographic 
reclassification, rural location, DSH, and 
IME after the completion of the 5-year 
transition once sufficient new data is 
generated while LTCHs are subject to 
the LTCH PPS may be available. 
Therefore, in this final rule, we are not 
making any adjustments for geographic 
reclassification, rural location, DSH, or 
IME. Furthermore, we will conduct a 
comprehensive reevaluation of payment 
adjustments such as geographic 
reclassification, rural location, DSH, and 
IME after the completion of the 5-year 
transition once we believe that 
sufficient new data that has been 
generated while LTCHs are subject to 
the LTCH PPS is available. 


5. Budget Neutrality Offset To Account 
for the Transition Methodology 


Under § 412.533, we implemented a 
5-year transition, during which a LTCH 
is paid an increasing percentage of the 
LTCH PPS Federal prospective payment 
and a decreasing percentage of its 
payments based on the reasonable cost- 
based payment methodology for each 
discharge. Furthermore, we allow a 
LTCH (other than those defined as 
“new” under § 412.23(e)(4) to elect to be 
paid based on 100 percent of the 
standard Federal rate in lieu of the 
blended methodology. 

The standard Federal rate was 
determined as if all LTCHs will be paid 
based on 100 percent of the standard 
Federal rate. As stated earlier, we 
provide for a 5-year transition period 
that allows LTCHs to receive payments 
based partially on the reasonable cost- 
based methodology. In order to maintain 
budget neutrality for FY 2003 as 
required by section 123(a)(1) of the 
BBRA during the 5-year transition 
period, we reduce all LTCH Medicare 
payments (whether a LTCH elects 
payment based on 100 percent of the 
Federal rate or whether a LTCH is being 
paid under the transition blend 
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methodology) to account for the cost of 
the applicable transition period " 
_methodology in a given LTCH PPS rate 


ear. 

: Specifically, we reduce all LTCH 
Medicare payments during the 5-year 
transition by a factor that is equal to 1 
minus the ratio of the estimated TEFRA 
reasonable cost-based payments that 
would be made if the LTCH PPS was not 
implemented, to the projected total 
Medicare program PPS payments (that 
is, payments made under the transition 
methodology and the option to elect 
payment based on 100 percent of the 
Federal rate). : 

In the RY 2006 LTCH PPS final rule 
(70 FR 24202), based on the best 
available data at that time, we projected 
that approximately 98 percent of LTCHs 
will be paid based on 100 percent of the 
standard Federal rate rather than receive 
payment under the transition blend 
methodology for the 2006 LTCH PPS 
rate year. Using the same methodology 
described in the August 30, 2002 final 
rule (67 FR 56034), this projection, 
which used updated data and inflation 
factors, was based on our estimate that 
either: (1) A LTCH has already elected 
payment based on 100 percent of the 
Federal rate prior to the start of the 2006 
LTCH PPS rate year (July 1, 2005); or (2) 
a LTCH would receive higher payments 
based on 100 percent of the 2006 LTCH 
PPS rate year standard Federal rate 
compared to the payments it would 
receive under the transition blend 
methodology. Similarly, we projected 
that the remaining 2 percent of LTCHs 
will choose to be paid based on the 
applicable transition blend methodology 
(as set forth under § 412.533(a)) because 
they would receive higher payments 
than if they were paid based on 100 
percent of the 2006 LTCH PPS rate year 
standard Federal rate. 

Also in the RY 2006 LTCH PPS final 
rule (70 FR 24202), based on the best 
available data at that time and policy 
revisions described in that same rule, 
we projected that the full effect of the 
remaining 2 years of the transition 
period (including the election option) 
would result in a cost to the Medicare 
program of approximately $1.675 
million. Specifically, for the RY 2006 

.LTCH PPS, we estimated that the cost of 
the transition would be approximately 
$1 million. Because this amount is only 
a small percentage of total LTCH PPS 
payments for the 2006 LTCH PPS rate 
year (estimated at over $3 billion), the 
formula that we use to establish the 
budget neutrality offset to account for 
the additional costs of the transition 
period resulted in a factor of zero 
percent. Therefore, in that same final 
rule, we established a 0.0 percent 


reduction (a budget neutrality offset of 
1.000) to all LTCH payments in the 2006 


_LTCH PPS rate year to account for the 


$1 million estimated cost of the 
transition period methodology 
(including the option to elect payment 
based on 100 percent of the Federal _ 
rate). We also indicated that we would 
use a budget neutrality offset for each of 
the remaining years of the transition 
period to account for the estimated costs 
for the respective LTCH PPS rate years. 
In that same final rule, we estimated _ 
that there would be a 0.0 percent budget 
neutrality offset to LTCH PPS payments 
during the remaining years of the 
transition period since, we estimated at 
that time that the additional cost to the 
Medicare program resulting from the 
transition period methodology would be 
so small that the budget neutrality factor 
determined under our established 
methodology would round to zero. 


In the RY 2007 LTCH PPS proposed - 
rule (71 FR 4680 through 4681), based 
on the updated data using the same 
methodology established in the August 
30, 2002 final rule (67 FR 56034), we 
projected that approximately 97 percent 
of LTCHs would be paid based on 100 
percent of the proposed standard 
Federal rate rather than receive payment 
under the transition blend methodology 
during the 2007 LTCH PPS rate year. 
Similarly, we projected that the 
remaining 3 percent of LTCHs would 
choose to be paid based on the 
transition blend methodology at 
§ 412.533 because those payments are 
estimated to be higher than if they were 
paid based on 100 percent of the 
proposed standard Federal rate. The 
applicable transition blend percentage is 
applicable for a LTCH’s entire cost _ 
reporting period beginning on or after 
October 1 (unless the LTCH elects 
payment based on 100 percent of the 
Federal rate). We also noted that this 
projection was slightly lower than the 
projection that 98 percent of LTCHs 
would be paid based on 100 percent of 
the proposed standard Federal rate 
rather than receive payment under the 


’ transition blend methodology during the 


2006 LTCH PPS rate year discussed in 
the RY 2006 LTCH PPS final rule (70 FR 
24202). The reason for this slight 
decrease is due to how our established 
methodology (described in this section) 
determines which LTCHs would be 
projected to receive payments based on 
100 percent of the Federal rate in a 
given rate year. Specifically, under our 
established methodology, if a LTCH has 
not already elected payment based on 
100 percent of the Federal rate then we 
evaluate whether a LTCH would receive 
higher payments based on 100 percent 


of the proposed standard Federal rate or 
under the applicable transition blend 
methodology based on the most recent 
available data. Based on the best 
available data at that time, we projected 
that a few LTCHs that had not already 
elected payment based on 100 percent 
of the Federal rate would make such an 
election for RY 2006 because we 
projected that their payments based on 
100 percent of the Federal rate would 
exceed their payments under the : 
applicable transition blend. Therefore, 
those LTCHs were counted in the 
number of LTCHS that would be paid 
based on 100 percent of the Federal rate 
in RY 2006. However, based on the most 
recent available data used for the RY 
2007 LTCH PPS proposed rule, the data 
showed that those LTCHs have not 
elected to receive payments based on 
100 percent of the Federal rate and are 
being paid under the applicable 
transition blend methodology. Under 
our methodology for determining the 
percentage of LTCHs paid based on 100 
percent of the federal rate, based on the 
most recent available data, in the RY 
2007 LTCH PPS proposed rule, we 
projected that for the RY 2007 LTCH 
PPS rate year, the applicable transition 
blend methodology payments to those 
LTCHs would be greater than payment 
based on 100 percent of the Federal rate, 
and therefore, those LTCHs would not 
be included in the number of LTCHs 
that we estimate would be paid based 
on 100 percent of the Federal rate in RY 
2007. 

Based on the policies presented in 
that proposed rule, we projected a _ 
decrease in their estimated payments 
based on 100 percent of the Federal rate 
in RY 2007 payment as compared to 
their estimated payments based on 100 
percent of the Federal rate in RY 2006 
primarily as a result of the proposed 
changes to the SSO policy and the 
proposed increase in the outlier fixed- 
loss amount. Because we projected a 
decrease in payments based on 100 
percent of the Federal rate for these 
LTCHs, the estimated RY 2007 
payments based on the applicable 
transition blend methodology are now 
higher than their estimated RY 2007 
payments based on 100 percent of the 
Federal rate, and therefore, we did not 
project that these LTCHs would elect 
payment based on 100 percent of the 
Federal rate for RY 2007. Thus, the 
slight decrease in the our projection in 
the number of LTCHs that would be 
paid based on 100 percent of the Federal 
rate for the 2007 LTCH PPS rate year is 

ased on the best available data and 
the proposed policies described in the 
RY 2007 LTCH PPS proposed rule, we 
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projected that, in the absence of a 
transition budget neutrality offset, the 
full effect of the final full year of the 
transition period (including the election 
option) as compared to payments as if 
all LTCHs would be paid based on 100 
percent of the Federal rate would result 
in a cost to the Medicare program of 
approximately 2.8 million. Accordingly, 
using the methodology established in 
the August 30, 2002 LTCH PPS final 
rule (67 FR 56034), in the RY 2007 
LTCH PPS proposed rule (71 FR 4681), 
we proposed a 0.1 percent reduction (a 
budget neutrality offset of 0.999) to all 
LTCHs’ payments for discharges 
occurring on or after July 1, 2006 and 
through June 30, 2007, to account for 
the estimated cost of the transition 
period methodology (including the 
option to elect payment based on 100 
percent of the Federal rate) of 
approximately $2.8 million for the 2007 
LTCH PPS rate year. : 

We received no comments on our 
proposed 0.1 percent reduction (a 
budget neutrality offset of 0.999) to all 
LTCHs’ payments for discharges 
occurring on or after July 1, 2006 and 
through June 30, 2007, to account for 
the estimated cost of the transition 
period methodology (including the 
option to elect payment based on 100 
percent of the Federal rate). In this final 
tule, based on the updated data using 
the same methodology established in 
the August 30, 2002 final rule (67 FR 
56034), we are projecting that 
approximately 98 percent of LTCHs will 
be paid based on 100 percent of the 
standard Federal rate rather than receive 
payment under the transition blend 
methodology during the 2007 LTCH PPS 
rate year. This projection, which used 
updated data, as described above, is 
based on our estimate that either: (1) A 
LTCH has already elected payment 
based on 100 percent of the Federal rate 
prior to the beginning of the 2007 LTCH 


PPS rate year (July 1, 2006); or (2) a 


LTCH would receive higher payments 
based on 100 percent of the standard 
Federal rate compared to the payments 
they would receive under the transition 
blend methodology. Similarly, we 
project that the remaining 2 percent of 
LTCHs will choose to be paid based on 
the transition blend methodology at 

§ 412.533 because those payments are 
estimated to be higher than if they were 


_paid based on 100 percent of the 
- standard Federal rate. The applicable 


transition blend percentage is applicable 
for a LTCH’s entire cost reporting period 
beginning on or after October 1 (unless 
the LTCH elects payment based on 100 
percent of the Federal rate). We note 
that this projection is slightly lower 


than the projection that 98 percent of 
LTCHs will be paid based on 100 
percent of the standard Federal rate 
rather than receive payment under the 
transition blend methodology during the 
2006 LTCH PPS rate year discussed in 
the RY 2006 LTCH PPS final rule (70 FR 
24202). As discussed in the RY 2007 
LTCH PPS proposed rule (71 FR 4681) 
and as reiterated above, we believe that 
the slight decrease in our projection in 
the number of LTCHs that would be 
paid based on 100 percent of the Federal 
rate for the 2007 LTCH PPS rate year is 
appropriate. 

Based on the best available data and 
the policies described in this final rule, 
we are projecting that in absence of a 
transition budget neutrality offset, the 
full effect of the final full year of the 
transition period (including the election 
option) as compared to payments as if 
all LTCHs will be paid based on 100 
percent of the Federal rate would result 
in a negligible cost to the Medicare 


program. Specifically, based on the most 


recent available data, we estimate that 
the cost of the transition period 
methodology (including the option to 
elect payment based on 100 percent of 
the Federal rate) will be less than $1 
million in RY 2007. As discussed above, 
to account for the cost of the transition 
methodology in a given LTCH PPS rate 
year during the 5-year transition, we 
reduce all LTCH Medicare payments by 
a factor that is equal to 1 minus the ratio 
of the estimated reasonable cost-based 
payments that would have been made if 
the LTCH PPS had not been 
implemented to the projected total 
Medicare program PPS payments (that 
is, payments made under the transition 
methodology and the option to elect 
payment based on 100 percent of the 
Federal rate). Because we estimate that 
the additional cost of the transition 
period methodology (including the 
option to elect payment based on 100 
percent of the Federal rate) will be less 
than $1 million for the 2007 LTCH PPS 
rate year and because this amount is a 
small percentage of total LTCH PPS 
payments (estimated at over $5 billion, 
as shown in Table 9), the formula that 
we have used to establish the budget 
neutrality offset in prior years results in 
a factor (as described above) that we 
reduce all LTCH Medicare payments by 
to account for those additional costs of 
zero (as a function of rounding). In 
addition, as discussed in the RY 2007 
LTCH PPS proposed rule (71 FR 4681), 
we are no longer projecting a small cost 
for the 2008 LTCH PPS rate year (July 

1, 2007 through June 30, 2008) even 


_ though some LTCH’s will have a cost 


reporting period for the 5th year of the 


transition period which will be. 
concluding in the first 3 months of the 
2008 LTCH PPS rate year because based 
on the most available data, we are 
projecting that the vast majority of 
LTCHs will have made the election to be 
paid based on 100 percent of the Federal 
rate rather than the transition blend 
which will result in a negligible cost to 
the Medicare program.) 

Accordingly, using the methodology 
established in the August 30, 2002 
LTCH PPS final rule (67 FR 56034), 
based on updated data and the policies 
and rates presented in this final rule, we 
are implementing a zero percent 
reduction (a budget neutrality offset of 
1.000) to all LTCHs’ payments for 
discharges occurring on or after July 1, 
2006 and through June 30, 2007, to 
account for the estimated cost of the 
transition period methodology 
(including the option to elect payment 
based on 100 percent of the Federal rate) 
of less than $1 million for the 2007 
LTCH PPS rate year. 

We note that this offset for the 2007 
LTCH PPS rate year is the same as the 
current zero percent transition period 
budget neutrality offset established in 
the RY 2006 LTCH PPS final rule (70 FR 
24202). We also note that the transition 
period budget neutrality offset for the 
2007 LTCH PPS rate year established in 
this final rule is slightly lower than the 
proposed 0.999 percent budget 
neutrality offset proposed in for the RY 
2007 LTCH PPS proposed rule (71 FR 
4681). This is because we are now 
projecting that a few more LTCHs will 
elect payment based on 100 percent of 
the Federal rate than we projected when 

we determined the transition period 
budget neutrality offset for the 2007 
LTCH PPS rate year based on the most °* 
recent available data in the RY 2007 
LTCH PPS proposed rule because we are 
no longer projecting as large of a 
decrease in aggregate LTCH PPS 
payments for RY 2007 as a result of the 
policies established in this final rule. 


6. One-time Prospective Adjustment to 
the Standard Federal Rate 


As we discussed in the August 30, 
2002 final rule (67 .FR 56036), consistent 
with the statutory requirement for 
budget neutrality in section 123(a)(1) of 
the BBRA, we intended that estimated 
aggregate payments under the LTCH 
PPS for FY 2003 equal the estimated 
aggregate payments that would be made 
if the LTCH PPS were not implemented. 
Our methodology for estimating 
payments for purposes of the budget 
neutrality calculations uses the best 
available data at the time and 
necessarily reflects assumptions. As the 
LTCH PPS progresses, we are 
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monitoring payment data and will 
evaluate the ultimate accuracy of the 
assumptions used in the budget 
neutrality calculations (for example, 
inflation factors, intensity of services 
provided, or behavioral response to the 
implementation of the LTCH PPS) 
described in the August 30, 2002 LTCH 
PPS final rule (67 FR 56027 through 
56037). To the extent these assumptions 
significantly differ from actual 
experience, the aggregate amount of 
actual payments may turn out to be 
significantly higher or lower than the 
estimates on which the budget 
neutrality calculations were based. 

Section 123(a)(1) of the BBRA as 
amended by section 307(b) of the BIPA 
provides broad authority to the 
Secretary in developing the LTCH PPS, 
including the authority for appropriate 
adjustments. Under this broad authority, 
as implemented in the existing 
regulations at § 412.523(d)(3), we have 
provided for the possibility of making a 
one-time prospective adjustment to the 
LTCH PPS rates by October 1, 2006, so 
that the effect of any significant 
difference between actual payments and 
estimated payments for the first year of 
the LTCH PPS would not be perpetuated 
in the LTCH PPS rates for future years. 
(As discussed in greater detail below, as 
_ we proposed, we are extending the 
deadline for making this adjustment to 
July 1, 2008, in this final rule.) 

In the RY 2006 LTCH PPS final rule 
(70 FR 24203), based on the best 
available data at that time, we estimated 
that total Medicare program payments 
for LTCH services over the next 5 LTCH 
PPS rate years would be $3.32 billion 
for the 2006 LTCH PPS rate year; $3.38 
billion for the 2007 LTCH PPS rate year; 
$3.48 billion for the 2008 LTCH PPS 
rate year; $3.63 billion for the 2009 
LTCH PPS rate year; and $3.79 billion 
for the 2010 LTCH PPS rate year. 

In the RY 2007 LTCH PPS proposed 
rule (71 FR 4681), consistent with the 
methodology established in the August 
30, 2002 final rule (67 FR 56036), based 
on the most recent available data at that 
time, we estimate that total Medicare 
program payments for LTCH services for 
the next 5 LTCH PPS rate years would 
be $5.27 billion for the 2007 LTCH PPS 
rate year; $5.44 billion forthe 2008 — 
LTCH PPS rate year; $5.64 billion for 
the 2009 LTCH PPS rate year; $5.88 
billion for the 2010 LTCH PPS rate year; 
and $6.15 billion for the 2011 LTCH 
PPS rate year. We also noted that those 
5-year spending estimates were 
significantly higher that the 5-year 
spending estimates presented in the RY 
2006 LTCH PPS final rule (70 FR _ 
.24203). We explained that this is 
primarily due to an adjustment by our 


Office of the Actuary (OACT) to account 
for the significant increase in the 
expected number of LTCH discharges 
based on the most recent available 
LTCH discharge data. 

In this final rule, consistent with the 
methodology established in the August 
30, 2002 final rule (67 FR 56036), based 
on the most recent available data, we 
estimate that total Medicare program 
payments for LTCH services for the next 
5 LTCH PPS rate years would be as 
shown in Table 9. 


TABLE 9.—RATE YEAR ESTIMATE 
TOTAL MEDICARE PROGRAM PAY- 
MENTS FOR LTCH SERVICES 


Estimated 
yments 


LTCH PPS rate year pa’ 
: ($ in billions) 


2007 
2008 
2009 
2010 
2011 


~ In accordance with the methodology 
established in the August 30, 2002 
LTCH PPS final rule (67 FR 56037), 
these estimates are based on the most 
recent available data, including the 
projection that 98 percent of LTCHs 
would elect to be paid based on 100 
percent of the 2007 LTCH PPS rate year 
standard Federal rate rather than the 
applicable transition blend and an 
estimated increase in the number of 
discharges from LTCHs. These estimates 
are also based on our estimate of LTCH 
PPS rate year payments to LTCHs using 
OACT’s most recent estimate of the 
excluded hospital'with capital market 
basket (currently used under the LTCH 
PPS) of 3.4 percent for the 2007 LTCH - 
PPS rate year, 3.1 percent for the 2008 
LTCH PPS rate year, 2.8 percent for the 
2009 LTCH PPS rate year, 2.3 percent 
for the 2010 LTCH PPS rate year, and 
2.7 percent for the 2011 LTCH PPS rate 
year. (We note that, although we are 
establishing a zero percent update to the 
LTCH PPS Federal rate for RY 2007 (as 
discussed in section V.C.3. of this final 
rule) OACT develops its spending 
projections based on existing policy and 
therefore, changes that have not yet 
been implemented are not reflected in 
the spending projections shown in this 
section.) We also considered OACT’s 
most recent projections of changes in 
Medicare beneficiary enrollment that . 
there would be a change in Medicare 
fee-for-service beneficiary enrollment of 
— 0.3 percent in the 2007 LTCH PPS rate 
year, 0.1 percent in the 2008 LTCH PPS 
rate year, 0.2 percent in the 2009 LTCH 


_ PPS rate year, — 0.3 percent in the 2010 


LTCH PPS rate year, and —0.2 percent 


in the 2011 LTCH PPS rate year. (We 


note that, based on the most recent 
available data, OACT is projecting a 
slight decrease in Medicare fee-for- 
service Part A enrollment for the 2007, 
2009 and 2010 LTCH PPS rate years, in 
part, because they are projecting an 
increase in Medicare managed care 
enrollment as a result of the 
implementation of several provisions of 
the MMA of 2003.) 

As we discussed in the RY 2006 
LTCH PPS final rule (70 FR 24204), 
because the LTCH PPS was only 
recently implemented, sufficient new 
data has not been generated that-would 
enable us to conduct a comprehensive 
reevaluation of our budget neutrality 
calculations. Accordingly, we did not . 
make a one-time adjustment under 
§ 412.523(d)(3). As discussed in the RY 
2007 LTCH PPS proposed rule (71 FR 
4682), at this time, we still do not have 
sufficient new data to enable us to 
conduct a comprehensive reevaluation 
of our budget neutrality calculations. 
Therefore, in that proposed rule, we did 
not propose to make a one-time 
adjustment under § 412.523(d)(3) so that 
the effect of any significant difference 


.between actual payments and estimated 


payments for the first year of the LTCH 
PPS is not perpetuated in the PPS rates 
for future years. However, in that same 
proposed rule, we stated that we will 
continue to collect and interpret new 
data as the data become available in the 
future to determine if this adjustment 
should be proposed. 

Additionally, as also discussed in the 
RY 2007 LTCH PPS proposed rule (71 
FR 4682 through 4684), we believe that 
it would be appropriate to postpone the 
requirement established in 
§ 412.523(d)(3) due to the time lag in the 
availability of Medicare data upon 
which this adjustment would be based. 
We explained that we believe that only 
through a thorough analysis of the most 
comprehensive and accurate data from 


- the first year of the implementation of ~ 


the LTCH PPS for FY 2003 (including 
settled and fully audited cost reports) 
would we be able to reliably determine 
whether the one-time prospective 
adjustment to the standard Federal rate, 
which if issued would have an impact 
on all future payments under the LTCH 
PPS, should be proposed. Therefore, we 
proposed to revise § 412.523(d)(3) by © 
postponing the October 1, 2006 deadline 
‘to July 1, 2008. 

Comment: One commenter believes 
that CMS should be consistent and 
conduct the one-time adjustment in the 
same manner and for the same reasons 
as it has done for all PPSs. Specifically, 
the commenter states that both the 
LTCH PPS and the IRF PPS are affected 
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by changes in coding practices resulting 
from the implementation of a PPS; 
however, under the IRF PPS, CMS made 
a “one-time” adjustment when it 
reduced the standard payment 
conversion factor (that is, the IRF PPS 
base rate) by 1.9 percent in FY 2006 to 
account for changes in coding practices 
that did not reflect actual changes in 
patient severity based on an analysis — 
performed by the Rand corporation. The 
commenter also believes it is 
inequitable to treat LTCHs differently 
than IRFs when accounting for payment 
increases due to changes in coding by 
potentially penalizing LTCHs twice for 
changes, once by providing no update 
and a second time, by extending the 
regulatory timeframe to establish the 
one-time adjustment to the Federal rate, 
since the proposed adjustment to 
account for case-mix increase that is not 
real in determining the update for RY 
2007 would be a permanent adjustment 
that de facto reduces the rate of the 
increase of the Federal rate. Therefore, 
the commenter stated that CMS should 
eliminate the possible one-time 
adjustment as it would have already 
accomplished the purposes of that 
adjustment by proposing a zero percent 
update to the RY 2007 Federal rate. 
In referring to the transition period 
budget neutrality adjustment, one 
commenter states that CMS already 
employs a means to ensure budget 
neutrality, and therefore, the extension 
of the deadline for the one-time budget 
* neutrality adjustment is unnecessary. 
Another commenter stated that CMS 
should use the proposed zero percent 

_ update as the one-time adjustment and 
not extend the deadline, while another 
commenter stated that CMS should 
pursue a one-time adjustment ~ 
independent of the Federal rate update 
for RY 2007. 

Some commenters contend that for 
CMS to propose to extend the deadline 
for the possible one-time budget 
neutrality adjustment would constitute 
“an abuse of its statutory authority.” 
These commenters assert that by our 
own admission (citing the RY 2007 
LTCH PPS proposed rule (71 FR 4682)), 
we are already in possession of the data 
that is needed to determine if the 
possible one-time budget neutrality 
adjustment under § 412.523(d)(3) is 
necessary. The commenters question 
why if FY 2003 cost report data which 
is needed to determine if the possible 
one-time budget neutrality adjustment is 
currently available, we believe it is 
necessary to obtain more “reliable” cost | 
data for FY 2004 before deciding to 
impose the one-time (budget neutrality) 
adjustment. These commenters believe 
that postponing the deadline would 


allow CMS to “wait until ‘any 
significant difference’ arises in the 
aggregate to trigger the [possibly] one- 
time [budget neutrality] adjustment.” 
Consequently, they recommended that 
CMS withdraw its proposal to extend 
the deadline for exercising a one-time 
prospective adjustment. CMS would 
therefore only have until October 1, 
2006 to exercise the one-time 
adjustment, as originally contemplated. 
Response: The commenter believes 
that we are being inconsistent with our 
application of “‘one-time’’ adjustments 
under the IRF PPS and the LTCH PPS 
since, in the FY 2006 IRF PPS final rule 
(70 FR 47880), we applied a ‘“‘one-time”’ 
adjustment of 1.9 percent to the 
standard payment amount for FY 2006 
to account for changes in provider 
coding practices that did not reflect real 
changes in case mix, and in determining 
the update to the LTCH PPS Federal rate 
for RY 2007, we proposed to make an 
adjustment to account for changes in 
coding practices that do not reflect real 
changes in case mix in addition to the’ 
existing “one-time” budget neutrality 
adjustment at § 412.523(d)(3). However, 
we believe that the commenter has 
mistakenly assumed that the adjustment 
to the most recent estimate of the market 
basket to account for changes in coding 
practices in determining the proposed 
Federal rate for RY 2007 is the same as 
the possible one-time prospective 
adjustment provided for under 
§ 412.523(d)(3). As we stated above in 
this section, when we established the 
regulations at § 412.523(d)(3), we 
provided for the possibility of making a 
one-time prospective adjustment to the 


- LTCH PPS rates so that the effect of any 


significant difference between actual 
payments and estimated payments for 
the first year of the LTCH PPS would 
not be perpetuated in the LTCH PPS 
rates for future years (August 30, 2002; 
67 FR 56027 through 56037). The 
purpose of this one-time adjustment is 
to ensure that total estimated payments 
under the LTCH PPS in FY 2003 were 
“budget neutral” to what total estimated 
payments would have been if the LTCH 
PPS were not implemented in FY 2003 
by correcting for possible significant 
errors in the calculation of the LTCH 
PPS FY 2003 standard Federal rate. 
However, as we discuss in greater detail 
above in section IV.C.3. of this 
preamble, the proposed adjustment to 
the LTCH PPS market basket to account 
for changes in coding practices for the 
determination of the Federal rate for RY 
2007 update is a separate adjustment to 
the Federal rate. While the one-time 
adjustment would ensure that any errors 
in past estimates would not be 


perpetuated in the LTCH PPS rates for 
future years, the proposed adjustment to 
account for coding practices in the 
proposed update to the Federal rate for 
RY 2007 is intended to adjust the 
Federal rate for increased payments 
made in FY 2004 that resulted from an 
increase in CMI due to improved 
documentation and coding rather than 
an increase in patient severity. 
Therefore, because the intended 
purposes of the adjustments are 
different, as explained above, we do not 
believe that we are acting in an 
inconsistent manner by making two ~ 
separate adjustments under the LTCH | 
PPS (one adjustment to account for 
changes in coding practices in 
determining the RY 2007 Federal rate 
and the other under § 412.523(d)(3) to 
ensure budget neutrality in the first year 
of the LTCH PPS (FY 2003)). We also 
note that, although we made a “‘one- 
time” adjustment under the IRF PPS to 
account for the effect of coding or 
classification changes that do not reflect 
real changes in case mix that resulted in 
increased Medicare payments to IRFs 
for the time period between 1999 and 
2002, the statute does not preclude CMS 
from making additional adjustments 
under the IRF PPS in the future based 
on evidence of coding or classification 
changes that do not reflect real changes 
in case mix, to the extent that such 
changes affect aggregate IRF PPS 
payments. 

In addition, we do not believe that the 
adjustment to the market basket 
estimate to account for changes in 
coding practices in determining the 
update to the LTCH PPS Federal rate for 
RY 2007 necessarily replaces the need 
for a possible one-time budget neutrality 
adjustment. However, as we noted in 
the RY 2007 LTCH PPS proposed rule 
and as we reiterated above, the zero 
percent update to the Federal rate for 
the 2007 LTCH PPS rate year may make 
the one-time prospective adjustment to _ 
the LTCH PPS Federal rate provided for. 


under § 412.523(d)(3) unnecessary. 


Specifically, to the extent our review of 
FY 2003 data (which will include, but 
is not limited to changes in case-mix) - 
shows that, if by coincidence after 
updating the Federal rate by zero ; 
percent in RY 2007, the Federal rate is 
appropriate, it is possible that any 
further adjustment to the Federal rate 
may be unnecessary. Furthermore, as_ 
discussed in greater detail below, since 
the intended purpose of the one-time 
adjustment at § 412.523(d)(3) is to 
ensure that total estimated payments 
under the LTCH PPS in FY 2003 were ~ 
“budget neutral’’ to what total estimated 
payments would have been if the LTCH 
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PPS were not implemented in FY 2003, 
we believe it is incumbent upon us to 
extend the deadline for this adjustment 
to ensure that we are in possession of. 
the most reliable cost report data 
indicating the actual LTCH costs during 
FY 2003. Therefore, as discussed above, 
because the intended purposes of the 
adjustment to the market basket to 
account for changes in coding practices 
in determining the RY 2007 Federal rate 
and the possible “one-time” adjustment 
under § 421.523(d)(3) are different, we 
disagree with the commenter that 
LTCHs will be penalized twice by 
establishing a zero percent update for 
RY 2007 and extending the deadline for 
determining the possible ‘‘one-time”’ 
adjustment under § 412.523(d)(3). 

We also disagree with the 
commenters’ contention that our 
proposal to extend the deadline for the 
possible one-time budget neutrality 
adjustment would constitute “an abuse 
of its statutory authority.” Rather, as we 
stated in the RY 2007 LTCH PPS 
proposed rule (71 FR 4681)), section 
123(a)(1) of the BBRA, required that the 
system “maintain budget neutrality” for 
FY 2003. Moreover, section 123(a)(1) of 
the BBRA as amended by section 
307(b)(1) of the BIPA confers broad 
authority on the Secretary to make 
appropriate adjustments under the 
LTCH PPS. Consequently, we believe 
we would be fulfilling our statutory 
mandate to ensure that FY 2003 
payments under the LTCH PPS are in 
fact.budget neutral. Under budget 
neutrality, estimated aggregate 
payments under the LTCH prospective 
payment system would equal the 
estimated aggregate payments that 
would be made if the LTCH PPS would 
not be implemented for FY 2003. The 
methodology for determining the LTCH 
PPS standard Federal rate for FY 2003 
that would “maintain budget neutrality” 
is described in considerable detail in the 
August 30, 2002 final rule (67 FR 56027 
through 56037). As we discussed in that 
same final rule, our methodology for - 
estimating payments for the purposes of 
budget neutrality calculations used the 
best available data and necessarily 
reflects assumptions in estimating 

ate payments that would be made 


if the LTCH PPS was not implemented. | 


We also stated our intentions to monitor 
LTCH PPS payment data to evaluate the 
ultimate accuracy of the assumptions 

- used in the budget neutrality 
calculations (for example, inflation 
factors, intensity of services provided, 
or behavioral response to the 
implementation of the LTCH PPS). To 
the extent that those assumptions 
significantly differ from actual 


experience, the aggregate amount of 
actual payments during FY 2003 may 
actually be significantly higher or lower 
than the estimates upon which the © 
budget neutrality calculations were 
based. Therefore, in implementing the 
LTCH PPS, the Secretary exercised his 
broad authority in establishing the 
LTCH PPS and provided for the 
possibility of a one-time prospective 
adjustment to the LTCH PPS rates at 

§ 412.523(d)(3). The purpose of that 
provision was to prevent any significant 
difference between actual payments and 
estimated payments for the first year of 
the LTCH PPS, when we established the 
budget neutral Federal rate, as required 
by the statute (discussed previously), 
from being perpetuated in the PPS rates 
for future years. 


It is accurate that currently the most 
recent complete year of LTCH cost 
report data is FY 2003 (the data which 
is needed to determine if the possible 
one-time budget neutrality adjustment is 
necessary). However, the vast majority 
of the FY 2003 LTCH cost report data is 
currently only “as submitted’”’ by the 
LTCH and has not yet been reviewed 
before being settled (or audited) by the 
FI. LTCH cost report data from FY 2004 
is also currently available; however, it is 
only partially complete (that is, not all 
LTCHs’ FY 2004 cost reports are 
available). As we explained in the RY 
2007 LTCH PPS proposed rule (71 FR 
4684), because of the lag time typically 
involved in the entire cost report 
settlement process, currently we are not 
able to utilize the most accurate and 
complete data reflecting the actual costs 
incurred by LTCHs for cost reporting 
periods beginning during FY 2003 
because the majority of LTCHs’ FY 2003 
cost reports are not as yet settled. 
Specifically, as noted in the RY 2007 
LTCH PPS proposed rule, there are 
many LTCHs with cost reporting 
periods from September 1 through 
August 30, which first became subject to 
the LTCH PPS on September 1, 2003. 
Given the lag time required for typical 
cost report settlement involving 
submission, desk review, and in some 
cases an audit, which can take 
approximately 2 additional years to 
complete (and we expect to audit a 
number of LTCH cost reports for the 
purpose of this analysis), we do not 
believe that the October 1, 2006 
deadline established at § 412.523(d)(3) 
is any longer reasonable or realistic. In 
fact, we believe that it would be 
inappropriate to develop and propose 
such an adjustment that would be 
effective by October 1, 2006, as required 
by the current regulations, to the 
Federal rate under § 412.523(d)(3) when 


we do not believe that we are in 
possession of the most reliable cost 
report data indicating the actual costs of 
LTCHs during the year in which we 
established the LTCH PPS (FY 2003). As 
we explained in the RY 2007 LTCH PPS 
proposed rule (71 FR 4684), we believe 
that we will be in possession of the most 
reliable FY 2003 cost report data 
reflecting the actual costs of LTCHs 
during the year in which we established 
the standard Federal payment rate for 
LTCHs with an August 2004 fiscal year 
ending date by July 2007. Therefore, any 
proposed adjustment could then be 
proposed, and if ultimately finalized, 
implemented on July 1, 2008. 


. Furthermore, we believe that having 


additional years of data that were 
generated under the LTCH PPS (such as 
FY 2004 LTCH cost report data, and 
possibly partially complete FY 2005 
LTCH cost report data) may be useful in 
assisting us in evaluating the settled and 
audited FY 2003 LTCH cost report data. 
Subsequent years data may be helpful in 
determining if the possible one-time 
budget neutrality adjustment under 

§ 412.523(d)(3) is necessary, as it may 
help us to identify aberrant or erroneous 
FY 2003 data. 


In the RY 2007 LTCH PPS proposed 
rule (71 FR 4685), we emphasized the 
distinction between the sufficiency of 
the data utilized for the analysis that 
supported the proposed update to the 
Federal rate for RY 2007 and the 
proposal to postpone the possible one- 
time prospective adjustment to the 
Federal rate at § 412.523(d)(3). 
Specifically, the RY 2007 update to the 
Federal rate is based on the best data 
from FY 2004, including case-mix data, 
which is derived from the MedPAR 
files, and data analysis coordinated by 
OACT, ORDI, and assisted by 3M. The 
LTCH claims data used to make this __. 
case-mix adjustment are current and 
accurate and are not dependent upon 
the cost report settlement process. 
However, the data review that we 
believe necessary for the comprehensive 
analysis of the accuracy of the Federal 
payment rate under § 412.523(d)(3), 
which would be applied prospectively 
(and therefore has the potential to affect 
all future LTCH PPS Federal rates), is 
dependent on settled Medicare cost 
report data that we expect will be 
available by July 2007. We believe that 
only through a thorough analysis of the 
most comprehensive and accurate data 
from the first year of the 
implementation of the LTCH PPS for FY 
2003 (including settled and fully 
audited cost reports) will we be able to 
reliably determine whether a one-time 
prospective adjustment to the Federal 
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rate should be proposed. Therefore, we 
believe that postponing the deadline for 
this possible one-time prospective 
adjustment until July 1, 2008 will allow 
us to have the best available data from 
the first year of the LTCH PPS (FY 2003) 
upon which to base such an adjustment. 

We disagree with the commenters that 
suggest that the transition period budget 
neutrality adjustment should make it 
unnecessary to postpone the deadline 
for making the possible one-time budget 
neutrality adjustment under 

§ 412.523(d)(3). As discussed above in 
section V.D.5. of this preamble, during 
each year of the 5-year transition period, 
we reduce all LTCH Medicare payments 
(whether an LTCH elects payment based 
on 100 percent of the Federal rate or _ 
whether an LTCH is being paid under 
the transition blend methodology) to 
account for the cost of the applicable 
transition period methodology in a 
given LTCH PPS rate year. We 
established this adjustment: because the 
standard Federal rate was determined as 
if all LTCHs would be paid based on 
100 percent of the standard Federal rate. 
However, since we provided for a 5-year 
transition period that allows LTCHs to 
choose to receive blended payments 
based partially on the reasonable cost- 
based methodology, it was necessary to 
make a budget neutrality adjustment 
that accounts for the additional costs to 
the Medicare program that result from 
the increased payments to LTCHs that 
choose to receive blended payments. As 
reiterated above, we separately provided 
for the possibility of making a one-time 
prospective adjustment to the LTCH 
PPS rates at § 412.523(d)(3) so that the 
effect of any significant difference 
between actual payments and estimated 
payments for the first year of the LTCH 
PPS would not be perpetuated in the 
LTCH PPS rates for future years. 
Therefore, as explained above, because 
the intended purposes of the 
adjustments are vastly different, we do 
not believe that the transition period 
budget neutrality adjustment can 
replace the need for a possible one-time 
budget neutrality adjustment. 

To summarize, we believe that 
postponing the deadline for this 
possible one-time prospective 
adjustment until July 1, 2008 will allow 
us to have the best available data from 
the first year of the LTCH PPS (FY 2003) 
upon which to base an adjustment. 
Therefore, in this final rule, we are 
postponing the deadline for the possible 
one-time budget neutrality adjustment 
under § 412.523(d)(3). Accordingly, in 
this final rule, under broad authority 
conferred upon the Secretary by section 
123 of the BBRA as amended by section 
307(b) of the BIPA to include 


appropriate adjustments in the 
development of the LTCH PPS, we are 
revising § 412.523(d)(3) to specify that 
the Secretary will review payments 
under the LTCH PPS and may make a 
one-time prospective adjustment to the 
LTCH PPS rate on or before July 1, 2008, 
so that the effect of any significant 
differenice between actual payments and 
estimated payments for the first year of 
the LTCH PPS is not perpetuated in the 
LTCH PPS rates for future years. Finally, 
as we discussed in the RY 2007 LTCH 
PPS proposed rule and as stated above 
in section IV.D.4. of this preamble, we 
note that we intend to revisit our earlier 
determinations as to the appropriateness 
of other payment adjustments (for 
example, DSH, or IME) at the same time 
that we would establish the possible 
one-time prospective adjustment by July 
1, 2008. : 


VI. Other Policy Changes for the 2007 
LTCH PPS Rate Year 


A. Adjustments for Special Cases 


1. Adjustment for Short-Stay Outlier 
(SSO) Cases 


a. Changes to the Method for 
Determining the Payment Amount for 
SSO Cases 


In the August 30, 2002 rule for the 
LTCH PPS, under § 412.529, we 
established a special payment policy for 
SSO cases, that is cases with a LOS of 
less than or equal to five-sixths of the 
geometric ALOS for each LTC-DRG. 
When we established the SSO policy, 
we explained that “[a] short-stay outlier 
case may occur when a beneficiary 
receives less than the full course of 
treatment at the LTCH before being 
discharged. These patients may be. 
discharged to another site of care or they 
may be discharged and not readmitted 
because they no longer require 
treatment. Furthermore, patients may 
expire early in their LTCH stay” (67 FR 
55995). Also in the August 30, 2002 
final rule, we stated that when we first 
described the policy, in the March 27, 
2002 proposed rule, ‘‘* * * we based 
the proposed policy on the belief that 
many of these patients could have been 
treated more appropriately in an acute 
hospital subject to the acute care 
hospital inpatient prospective payment 
system” (67 FR 55995). Therefore, under 
the LTCH PPS, we implemented a 
special payment adjustment for SSO 
cases. Under the existing SSO policy at 
§ 412.529, for LTCH PPS discharges 
with a LOS of up to and including five- 
sixths (5) of the geometric ALOS for the 
LTC-DRG, in general, we adjust the per 
discharge payment under the LTCH PPS 
by the lesser of 120 percent of the 


estimated cost of the case, 120 percent 
of the LTC-DRG specific per diem 
aniount multiplied by the LOS of that 
discharge, or the full LTC-DRG 
payment. 

As noted previously, generally LTCHs 
are defined by statute as having an 
ALOS of greater than 25 days. We stated 
that we believe that the SSO payment 
adjustment results in more appropriate 
payments, since these cases most likely 
would not receive a full course of an 
LTCH-level of treatment in such a short 
period of time and the full LTC-DRG 
payment may not always be appropriate. 
Payment-to-cost ratios simulated for 
LTCHs, for the cases described above, 
indicated that if LTCHs received a full 
LTC—DRG payment for those cases, they 
would be significantly ‘“‘overpaid” for 
the resources they have actually 
expended in treating those patients. 

In establishing the SSO policy, we 
also believed that providing a reduced 
payment for SSO cases would 
discourage hospitals from admitting 
patients for whom they would not 
provide complete treatment to maximize 
Medicare payments. We also believed _ 
that the policy did not severely penalize 
providers that, in good faith, had 
admitted a patient and provided some 
services before realizing that the 
beneficiary could receive more 
appropriate treatment at another site of 
care. As we explained in the FY 2003 


_ LTCH PPS final rule, establishing an 


SSO payment for these types of cases 
addressed the incentives inherent in a 
discharge-based prospective payment 
system for LTCHs for treating patients 
with a short LOS (67 FR 55995 through 
56000). 

When we established the SSO 
adjustment at the outset of the LTCH 
PPS, we noted in the August 30, 2002 
final rule that the regression analyses 
and simulations based on prior years’ 
LTCH claims data generated under the 
former reasonable cost-based (TEFRA) 
system, upon which we based many of 
our policy determinations regarding the 
design of the LTCH PPS for FY 2003, 


_ indicated that nearly half of LTCH cases . 


would be paid on an adjusted per 
discharge amount based on the SSO 
payment policy established at § 412.529 
orice the LTCH PPS was implemented. | 
However, as we stated in that rule, we 
believe that ‘““* * * this data analysis 
does not necessarily predict the future 
behavior of LTCHs operating under a 
prospective payment system. The data 
used in the analysis are a product or 
reflection of the practice patterns of 
hospitals that operate under the 
mechanisms of the TEFRA payment 
system, which are different from the 


principles of a prospective payment - 
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system. However, these are the best data 
available upon which we can simulate 
LTCH behavior under the new LTCH 
prospective payment system. We believe 
that once the LTCH prospective 
payment system is implemented, the 
practice patterns of LTCHs will change. 
We anticipate that hospitals will alter 
their admission, treatment, and 
discharge patterns. Thus, we fully 
expect that an increasing majority of 
cases will be reimbursed on an 
unadjusted per discharge basis during 
the transition from reasonable cost- 
based reimbursement to prospective 
payments” (67 FR 55999). 

As we noted in the August 30, 2003 
final rule, ““* * *[{BJased on our 
experience in implementing other 
Medicare prospective payment systems, 
we fully expect that as new data are 
received, we may revisit policy 
decisions described in this final rule. 
Furthermore, our Office of Research, 
Development, and Information 
will be tracking the impact of the 
prospective payments on LTCHs, other 
hospitals that treat long-term care 
patients, and other post-acute care 
providers, which will enable us to 
determine whether additional policy 
oar are warranted” (67 FR 55999). 

A change in the SSO policy was 
published in the RY 2004 LTCH PPS 
final rule (68 FR 34148), following a 
reexamination of the impact of the SSO 
policy on subclause (II) LTCHs 
authorized by section 
1886(d)(1)(B)(iv)(ID of the Act which we 


- implemented at § 412.23(e)(2)(ii). At 


that time, we revised certain aspects of 
the SSO policy to meet the specific 
needs of this type of LTCH. This 
provision provided an exception to the 
general definition of an LTCH set forth - 
in section 1886(d)(1)(B){iv)() of the Act, 
implemented at § 412.23(e}{2)(i), 
specifying that to qualify as an LTCH, a 
hospital must have first been excluded 
as an LTCH in calendar year (CY) 1986, 
have an inpatient ALOS of greater than 
20 days, and demonstrate that 80 
percent or more of its annual Medicare 
inpatient discharges in the 12-month 
cost reporting period ending in FY 1997 
have a principal diagnosis that reflects 
a finding of neoplastic disease (62 FR 
46016 and 46026). In the RY 2004 final 
rule, we particularly noted that the 
Congress recognized the existence and 
importance of a distinct category of 
LTCHs that might not otherwise warrant 
exclusion from the acute care inpatient 
PPS under subclause (I) but which 
nonetheless fulfilled a unique and vital 
role in serving a particular subset of 
Medicare patients. Consistent with — 
existing policies that differentiated 
subclause (II) LTCHs from other LTCHs, 


we determined that it was reasonable for 
us to consider whether or not a policy 


that was designed for LTCHs designated 


under subclause (I) could reasonably 
and equitably be applied to a subclause 
(II) LTCH without some measure of 
adjustment. Therefore, in the RY 2004 
LTCH PPS final rule, we provided an 
additional adjustment to the SSO policy 
for subclause (II) LTCHs. Specifically, in 
the RY 2004 LTCH PPS final rule (68 FR 
34147 through 34148), we made a’ 
temporary adjustment to the applicable 
percentages used in the SSO payment 
formula at § 412.529(c) (applied to the 
cost of the SSO case or the per diem 
LTC-DRG payment) used to calculate 
Medicare payments under the SSO 
policy. Specifically, at existing 

§ 412.529(c)(4) for LTCHs designated 
under section 1886(d)(1)(B){iv)(II) of the 
Act and § 412.23(e)(2)(ii), we 
established a temporary adjustment that 
will sunset upon such hospitals’ first 
cost reporting period beginning on or 
after October 1, 2006. Under existing 


‘policy, Medicare payment to a 


subclause (I) LTCH for SSOs is the least 
of the following: 120 percent of the 
LTC-DRG per diem amount multiplied 
by the LOS of the discharge; 120 percent 
of the estimated cost of the case; or the 
full LTC-DRG. Under this temporary 
adjustment at § 412.529(c)(4) for a 
subclause (II) LTCH, we substitute the 
following percentages for the 120 
percent figure used for subclause (I) 
hospitals in the SSO payment formula at 
§ 412.529(c). For discharges, occurring 
on or after July 1, 2003, for cost 
reporting periods beginning during the 
first year of the 5-year LTCH PPS 
transition period for subclause (II) 
LTCHs, the SSO percentage is 195 
percent. For discharges occurring in the 
cost reporting periods beginning during 
the second year of the transition period, 
the applicable SSO percentage is 193 
percent; for discharges occurring in cost 
reporting periods beginning during the 
third year of the transition period, the 
applicable percentage is 165 percent; for 
discharges occurring in the cost 
reporting period beginning during the 
fourth year of the transition, the 
percentage is 136 percent; and for 
discharges occurring in cost reporting 


_periods beginning during the fifth year 


of the 5-year transition (and for 
discharges occurring in all future cost 
reporting periods), the SSO percentage 
for “‘subclause (II)”” LTCHs would also 
be 120 percent, that is, the same as it is 
currently for all other LTCHs under the 
LTCH PPS. 


As we continue to monitor the SSO 


policy, as we discussed in the RY 2007 
LTCH PPS proposed rule (71 FR 4636), 


an analysis of LTCH claims data from 
the FY 2004 MedPAR files (using 
version 23.0 of the GROUPER), reveals 
that approximately 37 percent of LTCH 
discharges continue to be paid under 
the provisions of the existing SSO 
policy at § 412.529. As noted 
previously, at the outset of the LTCH 
PPS, the data upon which we based our 
system indicated that 48.4 percent of 
patients admitted to LTCHs fell into the 
category of SSOs, a percentage that. we 
believed to be inappropriately high, 
given that the LTCHs are excluded by .- 
statute from the IPPS since it is 
understood that LTCHs are established 
to care for patients requiring long-term 
hospital-level care. We believed our 
existing policy accounted for the fact 
that an LTCH in good faith could admit 
a patient and provide some services 
before realizing that the beneficiary 
would receive more appropriate 
treatment at another site of care. But in 
establishing the SSO policy, which 
provided a reduced payment for cases: 
with a LOS that is up to and including 
five-sixths of the geometric ALOS for ~ 
the LTC-DRG, it was our intent to not 
encourage hospitals to admit patients 
for whom a long-term hospital stay was 
not appropriate. We were concerned 
that these inappropriate admissions 
could be made to maximize payment (67 
FR 55995). As noted previously, when 
this policy was established, at the start 
of the LTCH PPS for cost reporting 
periods beginning on or after October 1, 
2002, nearly one-half (48.4 percent) of 
all LTCH cases would have been paid as 
SSOs. However, we believed that the 
percentage of SSOs would drop 


significantly from 48.4 percent once the . 


LTCH PPS was implemented. As we 
stated in the RY 2007 LTCH PPS 
proposed rule, we expressed our 
concern that the existing SSO payment 
adjustment at § 412.529, which 
generally will pay a per discharge 
amount based upon the lesser of 120 
percent of the specific LTC-DRG per 
diem amount (multiplied by the LOS); 
120 percent of the estimated costs of the 
case; or the full LTC-DRG payment as 
specified in existing § 412.529(c)(1), 
may unintentionally have provided a 
financial incentive for LTCHs to admit 
patients more appropriately treated in 
other settings. 

In the August 30, 2002 final rule, 
when we first presented our rationale 
for establishing the SSO policy, we 
noted that since LTCHs are defined by 
statute as generally having an ALOS 
greater than 25 days, we had proposed 
payment adjustments to make 
appropriate payment for cases that may 
have been transferred from an acute 
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hospital prematurely” (67 FR 55999). 
We continue to have these concerns, 
and we believe that our data indicate 
that after more than 3 years of the LTCH 
PPS, a policy reexamination is both 
necessary and appropriate when so 
many SSO cases have short lengths of 
stay. In fact, a large percentage of SSOs 
have a LOS of 14 days or less. To 
address these concerns, in the RY 2007 
LTCH PPS proposed rule, consistent 
with the Secretary’s. broad authority “‘to 
provide for appropriate adjustments to 
the long-term hospital payment system 
* * *” established under section 123 of 
the BBRA as amended by section 
307(b)(1) of BIPA, we proposed to 
reduce the current adjustment at 
existing § 412.529(c)(1)(ii), which is 
based on 120 percent of the estimated 
costs of the case, to 100 percent of the 
estimated costs of the case for 
discharges occurring on or after July 1, 
2006. We believe that by reducing the 
Medicare payment to the LTCH for a 
specific SSO case so that it would not 
exceed the estimated costs incurred for 
that case, we would be removing what 
we believe could be a financial 
incentive that the current policy has 
established to treat short stay cases in 
LTCHs. We are not changing the 
payment option of 120 percent of the 
per diem for a specific LTC-DRG 
multiplied by the LOS for that case 
because of the specific calculations 
upon which we based this aspect of the 
SSO policy adjustment. As described in 
detail in the FY 2003 final rule LTCH 
PPS, when we first established the SSO 
policy, we found that five-sixths of the 
geometric ALOS would be the SSO 
threshold where the full LTC-DRG 
payment would be made at 120 percent. 
That is, by adjusting the per discharge 
payment by paying at 120 percent of the 
per diem LTC-—DRG payment, once a 
stay reaches five-sixths of the geometric 
ALOS for the LTC-DRG, the full LTC- 
DRG payment will have been made. We 
continue to believe that this specific 
methodology, which results in a gradual 
increase in payment as the LOS 
increases without producing a payment 
“cliff’ at any one point, provides a 
reasonable payment option under the 
SSO policy. (67 FR 55997, August 30, 
2002) 

As discussed in the RY 2007 LTCH 
PPS proposed rule, we believe that this 
proposed revision to the SSO payment 
methodology reducing the 120 percent 
of cost option to 100 percent of costs 
would further discourage inappropriate 
admissions of these patients to LTCHs 
because we will be removing the 
financial incentive to admit cases that 
- do not typically belong in LTCHs but 
would be more appropriately treated in 


another setting (for example, an 
inpatient acute care hospital). Further, 
since the vast majority of LTCH patients 
are admitted directly from IPPS acute- 
care hospitals, a fact verified by our 
patient data files (National Claims 
History Files), a recent MedPAC Report 
(June 2003, p. 79), and by research done 
by the Urban Institute at the outset of 
the LTCH PPS and by RTI, as we 
discussed in the RY 2007 LTCH PPS 


_ proposed rule, we believe that the 


admission of short-stay patients at 
LTCHs may indicate premature and 
even inappropriate discharges from the 
referring acute care hospitals: For 
example, if an acute care hospital 
patient required additional inpatient 
services, it would usually be most 
appropriate for the acute care hospital to 
continue to treat the patient rather than 
discharging and admitting the patient to 
a LTCH for a short-stay episode. 

To remove what may be an 
inappropriate financial incentive for a 
LTCH to admit a short-stay case, as well 
as, to discourage LTCHs from behaving 
like acute care hospitals by having a 
significant number of cases with lengths 
of stay more typical of acute care 
hospitals and also to discourage LTCHs . 
from admitting patients that could be 
premature discharges from acute care 
hospitals, in the RY 2007 LTCH PPS 
proposed rule, we also proposed to add 
a fourth payment method to the three 
alternatives under § 412.529(c) for SSO 
cases. Specifically, we proposed to 
revise § 412.529 to provide that for 
discharges from LTCHs described in 
§ 412.23(e)(2)(i) occurring on or after 
July 1, 2006, payment for a SSO case 
would be the least of the following: 120 
percent of the per diem amount for a 
specific LTC-DRG multiplied by the 
LOS of the discharge; 100 percent of the 
estimated costs of the case (which we 
proposed to change from the existing 
120 percent of estimated costs); the full 
LTCH PPS payment for the LTC-DRG; 
or a payment amount under the LTCH 
PPS that is comparable to the payment 
that would otherwise be paid under the 
IPPS. 

We explained that this additional 
component to the SSO payment formula 
would be particularly appropriate 
because it reflects our concern that 
generally, LTCHs that admit SSO 
patients with lengths of stay more 
typical of an acute care hospital may be, 
in fact, behaving like acute care 
hospitals. Therefore, we proposed to 
include an alternative payment method 
under the LTCH PPS SSO adjustment 
that could result in a LTCH PPS 
payment to the LTCH for a SSO stay that 
would be comparable to what Medicare 
would pay to an acute care hospital for 


the same DRG. Furthermore, since over 
80 percent of all LTCH patients (FY 
2003 MedPAR) are admitted from acute 
care hospitals to LTCHs, of which many 
become SSOs, an acute care hospital’s 
discharge of a patient who is still in 
need of acute-level care may indicate a 
premature and inappropriate discharge 
from the acute care hospital and an 
inappropriate admission to the LTCH, 
which would result in a second, 
Medicare payment for the case of the 
patient to the LTCH for what is actually 
one episode of care. We established a 
similar payment adjustment under the 
LTCH PPS at § 412.534 for a LTCH HwH 
or LTCH satellite for which greater than 
25 percent (or the appropriate specified 
percentage) of its patients were admitted | 
from a host hospital in the FY 2005 IPPS 
final rule (69 FR 49191 through 49214). 
Under that policy, unless the patient 
reached high cost outlier (HCO) status'at 
the acute care hospital prior to 
discharge, Medicare payments to the 
LTCH HwH or satellite for those cases 
in excess of the applicable threshold are 
based upon the lesser of a payment 
otherwise payable under the LTCH PPS 
or a LTCH PPS amount equivalent to 
what would have been paid for such a 
discharge under the IPPS. This payment 
adjustment reflected our belief that if 
patient-shifting between a host hospital 
and its co-located LTCH exceeded a 
specific threshold, the onsite LTCH was 
functioning as a de facto unit of the 
acute care hospital, a configuration not 
permitted by section 1886(d)(1)(B) of the 
Act, which authorizes rehabilitation and 
psychiatric units but not LTCH units of 
acute care hospitals. We reasoned that if 
the patient was in effect, being treated 
in a “unit” of the acute care hospital, it 
was reasonable to revise the payment 
methodology and take this into account. 
For LTCH HwH or satellite discharges in 
excess of the 25 percent (or appropriate 
percentage) threshold, therefore, as 
specified in § 412.534, Medicare will 
make a payment based upon the lesser 
of the LTCH PPS payment otherwise 
payable under subpart O and an amount 
under this subpart that is equivalent to 
an amount that would be paid under the 
IPPS. 


As we discussed in the RY 2007 
LTCH PPS proposed rule, we believe 
that adapting the underlying premise of 
the payment adjustment at § 412.534 to 
a new payment adjustment method 
under the SSO policy would be 
particularly appropriate, since we were 
concerned (and our data seemed to 
confirm) that LTCHs may be admitting 
patients that would otherwise be treated 
in acute care hospitals, as evidenced by 
lengths of stay at LTCHs morein 
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keeping with an acute care hospital stay, 
than the considerably longer lengths of 
stay characteristic of LTCHs. We 
believed that under this proposed 
additional payment method under the 
LTCH PPS for SSO patients, the LTCH 
could receive a Medicare LTCH PPS 
payment comparable to that which 

aid under the IPPS. 

As we also discussed in the RY 2007 
LTCH PPS proposed rule, we are very 
concerned that acute care hospitals may 
be shifting some of their potentially 
longer stay patients to LTCHs, resulting 
in a high incidence of SSOs at LTCHs. 
This pattern may indicate a premature 
discharge from the acute care hospital 
(where less than a full course of 
treatment was delivered) and an 
unnecessary admission to the LTCH. 
The payment adjustment at § 412.534, 
based on the 25 percent (or applicable 
percentage) threshold, focused on 
inappropriate patient movement 
between co-located providers. However, 
we do not believe that co-location is a 
prerequisite to inappropriate patient- 
shifting between an acute care hospital 
and a LTCH. 

As indicated previously, section 123 
of the BBRA, as amended by section 
307(b)(1) of the BIPA confers broad 
discretionary authority on the Secretary 
to implement a prospective payment 
system for LTCHs, including providing 
for appropriate adjustments to the 
payment system. This broad authority 
gives the Secretary great flexibility to. 
fashion a LTCH PPS based on both 
original policies as well as concepts 
borrowed from other payments systems 
that are adapted, where appropriate, to- 
the LTCH context. In the instant case, 
our finalized SSO policy utilizes, in 
large part, principles from the IPPS 
payment methodology and builds upon 
those concepts to create a LTCH PPS 
payment adjustment that results in an 
appropriate payment for those inpatient 
stays that we believe are not 
characteristic of LTCHs but could be 
more appropriately treated i in another 
setting. 

Consequently, in the discussion that 
follows, as we explained in the RY 2007 
LTCH PPS proposed rule, for the sake of 
clarity, we use phrases such as “IPPS 
DRG relative weights,” and the “IPPS 
labor-related share,” in describing 
features of the IPPS that we would use 
in calculating LTCH PPS payments 
under this new alternative adjustment. 
We want to emphasize, however, that 
such a payment would not be an IPPS 
payment but rather, a payment under 
the LTCH PPS that is generally 
comparable to a payment under the 
IPPS payment methodology. Therefore, 
for Medicare payments for SSO cases 


- 


under the LTCH PPS we proposed to 
add a fourth option that would be ‘“‘an 
amount under subpart O that is 
comparable to an amount that otherwise 
would be paid under the IPPS”’ that 
would be calculated based on the sum, 
of the applicable operating and capital 
IPPS rates in effect at the time of the 
discharge from the LTCH, as established 
in the applicable IPPS final rule 
published annually in the Federal 
Register. This would be necessary since, 
under the IPPS, there are separate 
Medicare rates for operating (subpart D 
of part 412) and capital (subpart M of 
part 412) costs to acute care hospitals; 
while, under the LTCH PPS, there is a 
single payment for the operating and 
capital costs of the inpatient hospital 
services provided to LTCH Medicare 
patients. We also proposed to add that 
“an amount under subpart O that is 
comparable to an amount that otherwise 
would be paid under the IPPS” would 
be calculated including the applicable 
differences in resource use (that is, IPPS 
DRG relative weights), differences in 
area wage levels (that is, wage index), a 
COLA for hospitals located in Alaska 
and Hawaii, the treatment of a 
disproportionate share of low income 
patients (DSH), if applicable, and an 
adjustment for indirect medical 
education (IME), if applicable. (We 
would-emphasize that, under this 


_ proposed policy, Medicare payments, 


payable under subpart O, would be 
“comparable” to what would otherwise 
be paid under the IPPS, rather than 
“equal” to an IPPS payment because, as 
we explained, there are specific features 
of the IPPS that do not directly translate 
into the LTCH PPS, so there would be 
no way to assure that LTCH payments 
are “equal” to an amount that would be 
paid under the IPPS. In using the word 
“comparable,” to describe this payment 
alternative to the existing SSO policy, 
we intended to make clear that such 
payments would be calculated by 
applying IPPS principles to achieve a 
close approximation of payments that 
would be made under the IPPS, 
recognizing the fact that not all 
components of the IPPS can be carried 
out precisely in the LTCH PPS context.) 


Specifically, in the RY 2007 LTCH 
PPS proposed rule, we proposed that we 
would calculate an amount payable 
under subpart O comparable to what 
would otherwise be paid under the IPPS 
for the costs of inpatient operating 
services which would be based on the 
standardized amount determined under 
§ 412.64(c), adjusted by the applicable 
DRG weighting factors determined 
under § 412.60. This amount would be 
further adjusted to account for different 


area wage levels by geographic area 
using the applicable IPPS labor-related 
share, based on the CBSA where the 
LTCH is physically located as set forth 


_at §412.525(c) and using the IPPS wage 


index for non-reclassified hospitals 


‘published in the annual IPPS final rule. 


(In the RY 2006 LTCH PPS final rule (70 
FR 24200), we discuss the 
inapplicability of geographic 
reclassification procedures for LTCHs.) 
For LTCHs located in Alaska and 
Hawaii, this amount would also be 
adjusted by the applicable proposed 
COLA factor used under the IPPS 
published annually in the IPPS final 
rule. (Currently these same COLA 
factors are used under both the IPPS and 
the LTCH PPS.) 

Additionally, this SSO proposed 
revised payment adjustment alternative 
(that is, an amount comparable to what 
would be paid under the IPPS for the 
case) could also include a DSH 


adjustment (see § 412.106), if applicable. 


Under the proposed revision to the 
LTCH PPS SSO payment adjustment in 
the case of a LTCH that is a teaching 
hospital, we explained that we would 
determine the IME payment adjustment 
for the LTCH by imputing a limit on the: 
number of full-time equivalent (FTE) 
residents that may be counted for IME 
(IME cap) based on the LTCH’s direct 
GME cap as set forth at § 413.79(c)(2) 
(which would already have been 
established for a LTCH which had 
residency programs). Thus, we proposed 
calculating an IME payment for the 
LTCH that is comparable to the IPPS 
payment formula set forth at § 412.105. 
Under the IPPS IME payment 
regulations at § 412.105 limits were 
established on the number of FTE 
residents a hospital is permitted to 
count for IME payments based on the 
number of residents reported by the 
hospital 1996 cost report. The use of a 


_ proxy for the IME cap would be 


necessary because it would not be 
appropriate to apply the IPPS IME rules 
literally in the context of this LTCH PPS 
payment adjustment. 

Thus, we proposed calculating an IME 
payment for a LTCH that is a teaching 
hospital that is comparable to the IPPS 
payment formula set forth at § 412.105. 
The use of a proxy for the IME cap 
would be necessary because it would 
not be appropriate to apply the IPPS 
IME rules literally in the context of this 
LTCH PPS payment adjustment. This 
IME FTE resident cap under the IPPS 
would not translate appropriately to a 
LTCH. Since a LTCH was not paid IME 
in 1996 it would not have reported any 
FTE residents for IME purposes on its 
1996 cost report. Therefore, we 
proposed using the LTCH’s direct GME 
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resident cap for the purpose of 
calculating the proposed payment 
adjustment alternative for SSOs. We 
believed this proposal was reasonable 
since it would cap the number of FTE 
residents that could be counted for IME 
payment purposes of calculating a 
comparable IME payment based on the 
best available data on residency 
programs at LTCHs (which could be 
computed from direct GME data for 
LTCHs that had residency programs). 
Using an imputed IME FTE resident cap 
based on GME data would enable us to 
factor an adjustment for indirect costs of 
residency programs into a Medicare 
payment under the LTCH PPS for those 
SSO cases where the least of the 
payment alternatives is an amount 
under the LTCH PPS comparable to 
what would be paid under the IPPS. 

~ Both a DSH adjustment and an IME 
adjustment, as necessary, could be 
computed from data already collected 
on the LTCH’s cost report. 

Therefore, we proposed to refer to the 
LTCH’s direct GME resident cap for the 
purpose of calculating the proposed 
payment adjustment alternative for 
SSOs. We believed this proposal was 
reasonable since it would cap the 
number of FTE residents that could be 
counted for purposes of calculating a 
comparable IME payment based on the 
best available data on residency 
programs at LTCHs (which could be . 
computed from direct GME data for 
LTCHs that had residency programs). 

As we discussed in the RY 2007 
' LTCH PPS proposed rule, under this 
proposed LTCH PPS payment 
adjustment, an amount payable under - 
subpart O comparable to what would be 
paid under the IPPS would also include 
payment for inpatient capital-related 
costs, based on the proposed revision to 
the LTCH PPS SSO payment 
adjustment. In the case of a LTCH that 
is a teaching hospital, we explained that 
we would determine the comparable 
IME payment adjustment for the LTCH 
by imputing a limit on the number of 
full-time equivalent (FTE) residents that 
may be counted for IME (IME cap) based 
on the LTCH’s direct GME cap as set 
forth at § 413.79(c)(2) (which would 
already have been established for a 
LTCH which had residency programs) 
and the capital Federal rate at 
§ 412.308(c), which would be adjusted 
by the applicable IPPS DRG weighting 
factors at § 412.60, as set forth at 
§ 412.312(b). We proposed that this 
amount would be further adjusted by 
the applicable geographic adjustment 
factors set forth at § 412.316, including 
wage index (based on the.CBSA where 
a LTCH is physically located and 
derived from the IPPS wage index for 


non-reclassified hospitals as published 
in the annual IPPS final rule), and large 
urban location, if applicable. 

We note that we proposed that ‘“‘a 
LTCH PPS payment amount comparable 
to what would be paid under the IPPS” 


.would not include additional payments 


for extraordinarily high cost cases under 
the IPPS outlier policy (§ 412.80(a)(3)). 
Under existing LTCH PPS policy, a SSO 


_ case that meets the criteria for a LTCH 


PPS HCO payment at § 412.525(a)(1) 
(that is, if the estimated costs of the case 
exceed the adjusted LTC-DRG SSO_—C*>. 
payment plus the fixed loss amount) 
would receive an additional payment 
under the LTCH PPS HCO policy at 

§ 412.525(a) (67 FR 56026, August 30, 
2002). For purposes of HCOs under the 
proposed SSO policy, we would 
continue to use a fixed-loss amount 
calculated under § 412:525(a), and not a 
fixed-loss amount based on § 412.80(a). 
Medicare would pay the LTCH 80 
percent of the costs of the case that 
exceed the sum of the applicable option 
of the least of the four proposed 
payment options, described above, and 
the fixed-loss amount determined under 
§ 412.525(a). As we discussed in the RY 
2007 LTCH PPS proposed rule, we used 
the term “comparable” in the proposed 
fourth payment alternative so that the 
public will realize that this payment 
alternative is not exactly the same as the 
one that is similarly worded in 

§ 412.534(c)(2), (d)(1), and (e)(1), 
discussed in section VI.B. of the RY 
2007 proposed rule. 

Therefore, in the RY 2007 proposed 
rule, we proposed two changes to the. 
existing SSO payment provision. First, 
we proposed to decrease the percentage 
of costs in the current SSO payment 
formula (that is, 120 percent of the 
costs) to 100 percent of costs. Secondly, 
we proposed to add a fourth option that 
Medicare would pay an LTCH PPS 
payment amount comparable to the 
amount that would have otherwise been 
paid under the IPPS for such a case, if 
that amount is lower than the other 
three payment alternatives. 

As we discussed in the RY 2007 
LTCH PPS proposed rule, we 
established special provisions for the 
SSO policy for subclause (II) LTCHs in 
the RY 2004 LTCH PPS final rule (68 FR 
34147). We proposed to exempt 
subclause (II) LTCHs from the proposed 
additional revisions to the SSO policy 
discussed above until the 5th year of the 
phase-in of the LTCH PPS for such a 
LTCH (that is, for discharges occurring 
during cost reporting periods beginning 
on or after October 1, 2006). This 
proposed approach is consistent with. 
our existing policy as it applies to 
subclause (II) LTCHs in that these 


LTCHs do not become subject to the 
specific SSO percentages established for 
subclause (I) LTCHs until cost reporting 
periods beginning on or after October 1, 
2006. Therefore, since the percentages 
applied under the proposed SSO policy 
for subclause (II) LTCHs would not be 
reduced to 120 percent until the fifth 
year of the transition, the proposed 
reduction from 120 percent of the 
estimated costs of the case to 100 
percent of the estimated costs would not 
apply to a subclause (II) LTCH until that 
time, nor would the additional proposed 
alternative, of an amount payable under 
Subpart O comparable to the amount 
that would otherwise be paid under the 
IPPS, apply to discharges from a 
subclause (II) LTCH until such a LTCH’s 
cost reporting period beginning on or 


- after October 1, 2006. Therefore, under 


the proposed policy discussed in the RY 
2007 LTCH PPS proposed rule, SSO 
discharges at a subclause (II) LTCH that 
had a January 1 through December 31 
cost reporting period, for example, 
would be subject to the proposed 
changes to the SSO provision (including 
the proposed reduction to 100 percent 
of costs and the proposed addition of 
the fourth option of “a payment 
comparable to what would otherwise 
have been paid under the IPPS’’) for 
discharges occurring on or after the start 
of its 5th year of the transition on 
January 1, 2007. 


The proposal to exempi subclause (II) 
LTCHs from the proposed revisions to 
the SSO policy that would be effective 
beginning in RY 2007 until cost 
reporting periods beginning on or after 
October 1, 2006 was consistent with our 
understanding of Congressional intent 
in establishing this special category of 
LTCHs in section 4417(b) of the BBA. 
The Congress provided an exception to 
the general definition of LTCHs under 
subclause (I) and subclause (II). In the 
RY 2004 LTCH PPS final rule (68 FR 
34148), we evaluated the SSO policy for 
subclause (II) LTCHs, and we noted that 
the unique Congressional mandate set 
forth in section 1886(d)(1)(B)(iv)(II) of 
the Act circumscribes such a LTCHs’ 
admission policies to the extent that it 
is being identified as a LTCH to provide 
a particular type of service (for which 
the ALOS is greater than 20 days) toa 
particular population (at least 80 
percent have a principal diagnosis of 
neoplastic disease). We stated that we 
believed that a LTCH in this category 
might not be able to readily address the 
type of patients and the costs it incurs 
for those patients as would LTCHs 
described under subclause (I). We 
believed that it was necessary to adjust 
the original short stay policy for 
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subclause (II) LTCHs during the 5-year 
transition period, so that a LTCH of this 
type could continue to serve its 
community, as intended by the Congress 
(68 FR 34148). 

As we discussed in the RY 2007 
LTCH PPS proposed rule, we proposed 
that hospitals that qualify as subclause 

(I) LTCHs would become subject to the 
proposed changes to the SSO provision, 

' when a subclause (II) LTCH would 
become fully subject to the general SSO 
policy at § 412.529, which will be for 
discharges occurring in the first cost 
reporting period beginning on or after 
October 1, 2006. 

We received many comments on our: 
proposed revisions to the SSO policy 
representing the views of trade 
associations representing LTCHs, both 
for-profit and not-for-profit LTCH 
groups, medical corporations that 
include LTCHs, state medical societies, 
a Chamber of Commerce, legislators, 
physicians and other hospital staff, and 
several interested citizens. In general, — 
commenters did not support our 
proposed policy and the payment 
reductions to LTCHS that would result 
if it was finalized. 

Comment: Several commenters 

supported CMS’s goal of analyzing the 
role of LTCHs as one of several 
treatment settings among post-acute 
providers for Medicare beneficiaries. 
However, they urged us not to finalize 
the portion of the proposed SSO policy 
that would include the alternative 
payment option for payment 
comparable to the IPPS payment 
amount. These commenters believe that 
finalizing this policy would result in 
drastic payment reductions and 
consequential losses to the LTCHs. One 
commenter noted that our proposed — 
policies had made it necessary to 
answer the following question: “Where 
is the proper place for LTCHs along the 
continuum of care for Medicare 
beneficiaries and how is this place 
substituted for in areas where there are 
no or few LTCHs.”’ The commenter. 
further stated that this was ‘“‘a proper 
question to ask for a prudent purchaser 
of care” but urged us to arrive at a 
“clinically-based” answer to this 
question. 

Response: We appreciate the 
commenters’ recognition of the very 
serious issues regarding LTCHs 
underlying our proposed policy 
revisions. The commenter is also correct 
in questioning the role of LTCHs in the 
continuum of beneficiary care. As a 
provider category, LTCHs were created 
by section 1886(d)(1)(B)(iv)(T) of the Act 
and defined by the statute: a LTCH is “a 
hospital which has an average inpatient 
LOS (as determined by the Secretary) of 


greater than 25 days.” (Subclause (II) 
LTCHs, discussed below in these 2 


responses, which were established 


under the BBA of 1997, function under 


; highly specific requirements.) As a 
pru 


ent purchaser of care,” we believe 
that we have the mandate to 
appropriately pay for the hospital-level 
services provided to Medicare 
beneficiaries. The RTI study, that is 
discussed in section XII.B. of the 
preamble to this final rule, represents a 
highly significant step in the direction 
of evaluating the clinical role for 
LTCHs. In addition to the RTI study, 
there is considerable attention being 
focused by CMS on issues of 
substitution of services among provider 
types, and the potential for the 
development of a uniform assessment 
tool across post-acute providers. As RTI 
evaluates the feasibility of identifying 
clinically-based criteriafor LTCH 
patients, it continues to concern us that 
patients with the same general medical 
profile as these LTCH patients are also 
being treated nationally at acute care 
hospitals, generally as HCOs. Although, 
as described in detail in our responses 
below, we are not finalizing this specific 
revision to the SSO policy, as proposed, 
we continue to be concerned about the 
significant number of extremely short- 
stay patients currently receiving 


treatment at LTCHs, a provider type that : 


is distinguished solely by its focus on 
long-stay hospital-level care. 
Comment: While many commenters 
urged us not to finalize the proposed 
formula for SSO payments that included 
the option of an IPPS-comparable 
payment amount, they did express 
considerable understanding of our 
concerns about the payment incentives 
inherent in the existing SSO_policy, 
particularly with regards to the very 
short stays. We received numerous 
suggestions on an approach more 
targeted with the goals of avoiding 
excessive payment for such very short 
stays, avoiding underpayment of 
appropriate admissions, and also 
avoiding any payment incentives that 
would allow LTCHs to retain patients 
unnecessarily to exceed the SSO 
thresholds. Although opposing these 
proposed revisions, one commenter 
encouraged us to modify the proposed 


policy to strike a balance between 


payment adequacy and financial 
incéntives. 

A number of commenters urged us to 
establish a category of very short stay 
discharges (VSSDs) mirroring the 
payment policy for stays of 1 through 7 
days that we proposed when we 
designed the LTCH PPS (67 FR 13453, 
March 22, 2002) suggesting that we 
continue to pay the remainder of SSO 


cases under the existing SSO policy. 
The commenters presented several other 
variations in the definition of a VSSD 
and also suggestions for a SSO policy 
payment methodology, which include: 

e VSSD cases would be defined as 
cases with a LOS of less than % of the 
geometric ALOS. These VSSDs would 
be paid under our proposed policy. 

e VSSD cases should be defined from 
1 through 5 or 7 days, and be 
reimbursed at 100 percent of cost. 

e VSSD cases should be reimbursed 
at a percentage of cost (for exainple, 95 


. percent) with the 5 percent reallocated . 


to other SSO payment levels. 

e Define VSSD cases as 10 to 20 
percent of the geometric ALOS: (1) 
Reduce costs from 120 percent to 100 
percent for VSSD cases; (2) For other 
cases up to % of the geometric mean 
LOS, 110 percent costs. : 

e Create three categories of SSO 
cases—VSSD cases, intermediate short 
stay cases, and all other short stay cases 
up to % (existing definition of SSO): (1) 
A VSS case is a case that has a LOS 
equal to or less than 2% of the geometric 
ALOS for a LTC-DRG and paid the 
lesser of the three existing options with 
100 percent of cost (instead of 120 
percent); (2) Intermediate short stay 
cases would be between % of the 
geometric ALOS and % of the geometric 
ALOS, and paid the lesser of the three 
existing options with 110 to 115 percent 
of cost (instead of 120 percent); (3) All 
others would be those cases that exceed 
+e of the geometric ALOS but are less 
than or equal to % of the geometric 
ALOS and paid the least of three 
existing options with 115 to 120 percent | 
of cost. 

e For cases with lengths of stay less 
than or equal to 20 percent of the 
geometric ALOS, use IPPS-comparable 
payment rates. 

e For VSSD cases, the SSO payment 
should be 100 percent of costs for 8—20 
day stays and the full LTC—DRG for 
stays of 20 or more days. LTCH cases 
with a LOS greater than 20 days should 
be removed from the SSO definition. 

e For cases where the ALOS is equal 
to or less than 20 percent of the 
geometric mean LOS, Medicare should 
pay less than cost (that is, at 80 percent 
or 90 percent of cost) and reallocate the 
remainder to other LTCH PPS payments. 

e Pay all SSO patients at 110 percent 
of cost. 

e For VSSD cases, payments should 


- be 100 percent costs or 22 percent per 


diem; for stays of 8 days through the up» 
to ¥% the geometric ALOS, use the same 
method as presently used. 

e Convert the IPPS comparable 
payment to per diem (similar to transfer 
DRG methodology) and pay based on 


q 

q 

2 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006/Rules and Regulations 


27851 


the actual number of days that a patient 
is in the LTCH without capping the 
payment at the full IPPS DRG to 
recognize the amount of resources and 
effort expended by the LTCH. 

e Pay SSOs under an additional LTC- 
DRG similar to CMG 5000 under the IRF 
PPS if the LOS is below a certain 
number of days. It would receive a low 
fixed payment. 

Response: We have carefully ~ 
evaluated the comments that we 
received on the proposed modifications 
to the SSO payment policy. Specifically, 
we understand the commenters’ 
concerns that applying the option of an 
IPPS-comparable payment to all SSO 
cases at LTCHs would result not only in 
paying for very short stay cases under 
this policy, but also could result in 
making such a payment under the same 
LTCH PPS SSO policy option for a 
patient who is treated for a relatively 
long stay. Accordingly, under our 
finalized policy, we believe that it is 
appropriate to provide that as the length 
of a SSO stay increases, the case begins 
to resemble a more “‘typical’’ LTCH stay 
and consequentially, it is appropriate 
that payment should be based 
increasingly more on what would 
otherwise be payable under the LTCH 
PPS. Therefore, under the SSO policy at 
§ 412.529, effective for discharges 
occurring on or after July 1, 2006, we 
will pay the lesser of 100 percent of the 
estimated costs for the discharge, 120 
percent of the per-diem of the LTC-DRG 
multiplied by the LOS, the full LTC- 
DRG payment, or a blend of the 

-comparable IPPS per diem payment 
amount (capped at the full IPPS 
comparable payment amount) and the 
120 percent of the LTC—DRG per diem 
payment amount (as described in greater 
detail below). The IPPS comparable 
payment amount portion of the blend at 
§ 412.529 is determined in the same 


manner as we proposed in the RY 2007 | 


LTCH PPS proposed rule (71 FR 4688 
through 4690), and as described above 
in this section. (As noted elsewhere, the 
SSO policy has been a feature of the 
LTCH PPS since its inception for FY 
2003 based on data analysis of FY 1998 
and 1999 MedPAR files. The data 
simulations and projections upon which 


the existing policy was based, as well as . 


alternatives that we evaluated, are 
detailed in the FY 2003 final rule for the 
LTCH PPS (67 FR 55954, 55995-— 
56006).) 

We are not establishing a category of . 
VSSDs or VSSOs, suggested by a 
significant number of commenters for 
the same reason that we originally 
decided not to distinguish such cases at 
the inception of the LTCH PPS for FY 
2003 (67 FR 55954, 56000 through 


56002). At that time, we determined that 
such a policy produced a payment 
“cliff,” by which a significantly higher 
payment would result from an 8 day 
stay than from a 7 day stay. Although 
we agree that generally, LTCH stays of 
7 days or less are the most obvious 
example of a stay that should not be 
treated at an LTCH (and some of the 
commenters suggested a VSSD 
threshold of as few as 5 days), we 
believe that the policy that we are 
finalizing, described in detail below, 
addresses this concern without 
providing an inappropriate payment 
incentive for extending a patient stay at 
an LTCH. The payment alternative that 
we are finalizing is based on recognizing 
the distinction between the shortest 
stays and those stays that, although still 
techrrically are SSOs, more typically 
represent the type of cases for which the 
LTCH provider category was 
established. 

In this final rule, therefore, under the 
SSO policy at revised § 412.529, 
beginning with discharges occurring 
during RY 2007, we will pay the lesser 
of 100 percent of the estimated costs of 
the discharge (as we proposed in the RY 
2007 LTCH PPS proposed rule), 120 
percent of the LTC-DRG per diem 
payment amount multiplied by the LOS, 
the full LTC-DRG payment, or an LTCH 
PPS payment based on a blend of the 
IPPS-comparable per diem payment 
amount (capped at the full IPPS 
comparable payment amount), and the 
120 percent of the LTC—DRG per diem 
payment amount (as derived from a 
feature of the existing SSO policy) (as 
described in greater detail below). 

We are providing for this fourth 
option based on the above described 
blend of payments because, as noted 
above, we believe that as the length of 
a SSO stay increases, the case begins to 
resemble a more “‘typical’’ LTCH stay as 
defined under section 
1886(d)(1)(B)(IV)(I) of the Act and 
envisioned by the statutes authorizing 
the establishment of the LTCH PPS. 
Consequentially, under the blend 
alternative to the SSO policy at 
§ 412.529(c)(2)(iv) that we are 
establishing in this final rule, as the 
LOS of the SSO case increases, the 
percentage of the IPPS comparable per 
diem amount will decrease and the 
percentage of the 120 percent of the 
LTC-DRG specific per diem amount 
will increase. We are further “capping” 
the IPPS-comparable per diem portion 
of the blend option at an amount 
comparable to the full IPPS payment 
amount, described below, for a specific 
DRG. We believe that capping the IPPS 
comparable per diem amount portion of 
the blend option of the SSO payment 


formula at the full IPPS comparable 
payment amount is consistent with the © 
overall premise of the blend alternative, 
stated above. In capping the IPPS- 
comparable portion of the blend 
payment at an amount that would be 
comparable to the full IPPS comparable 
payment amount, we affirm the 
underpinnings of the revised SSO 
policy that we are finalizing, which are, 
that as the LOS of a LTCH 
hospitalization increases, the treatment 
resources and costs associated with the 
stay are more in keeping with typical 
payments under the LTCH PPS and less 
comparable to an IPPS stay. The IPPS- 
comparable amount under this finalized 
SSO payment option, will be 
determined by the methodology that we 
proposed in the RY 2007 proposed rule 
for the fourth option to the SSO : 
payment adjustment. Although we are 
not finalizing that policy, we are 
adopting the definition of “IPPS 
comparable” established in the RY 2007 
LTCH PPS rule. 

We would also note that the patient 
classification system for both the IPPS 
and the LTCH PPS is the DRG system. 
The only distinction between the DRG 
systems used by the IPPS and the LTCH 
PPS is the weights assigned to each DRG 
that we derive from the data emerging 
from acute care hospitals and LTCHs, 
respectively. Under the blend payment 
option for SSOs described below, as the 
LOS of a SSO increases, the percentage 
of the payments based on the LTC- 
DRGs will increase and the percentage 
of the payment based on the IPPS- 
comparable payment derived from the 
IPPS DRGs will decrease. 

Specifically, in the RY 2007 LTCH . 
PPS proposed rule, we proposed that we 
would calculate an amount payable 
under subpart O comparable to what 
would otherwise be paid under the IPPS 
for the costs of inpatient operating 
services which would be based on the 
standardized amount determined under 
§ 412.64(c), adjusted by the applicable 
DRG weighting factors determined 
under § 412.60 as specified at 
§ 412.64(g). This amount would be 
further adjusted to account for different 
area wage levels by geographic area 
using the applicable IPPS labor-related 
share, based on the CBSA where the 
LTCH is physically located as set forth 
at § 412.525(c) and using the IPPS wage 
index for non-reclassified hospitals 
published in the annual IPPS final rule. 
(In the RY 2006 LTCH PPS final rule (70 
FR 24200), we discuss the 
inapplicability of geographic 
reclassification procedures for LTCHs.) 
For LTCHs located in Alaska and 
Hawaii, this amount would also be 
adjusted by the applicable proposed 
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COLA factor used under the IPPS 
published annually in the IPPS final 
rule. (Currently these same COLA 
factors are used under both the IPPS and 
the LTCH PPS.) 

Additionally, this SSO proposed 
revised payment adjustment alternative 
(that is, an amount comparable to what 
would be paid under the IPPS for the 
case) could also include a DSH 
adjustment (see § 412.106), if applicable. 

Under the proposed revision to the’ 
LTCH PPS SSO payment adjustment in 
the case of a LTCH that is a teaching 
- hospital, we explained that we would 
determine the IME payment adjustment 
for the LTCH by imputing a limit on the 
number of full-time equivalent (FTE) 
residents that may be counted for IME 
(IME cap) based on the LTCH’s direct 
GME cap as set forth at § 413.79(c)(2) 
(which would already have been 
established for a LTCH which had 
residency programs). Thus, we proposed 
calculating an IME payment for this 
LTCH that is comparable to the IPPS 
payment formula set forth at § 412.105. 
The use of a proxy for the IME cap 
would be necessary because it would 
not be appropriate to apply the IPPS 
IME rules literally in the context of this 
LTCH PPS payment adjustment. Under 
the IPPS, IME payment regulations at 
§ 412.105, limits were established on the 
number of FTE residents a hospital is 
permitted to count for IME payments 
based the number of residents reported 
by the hospital 1996 cost report. This 
IME FTE resident cap under the IPPS 
would not translate appropriately to a 
LTCH. Since a LTCH was not paid IME 
in 1996 it would not have reported any 
FTE residents for IME purposes on its 
1996 cost report. Therefore, we 
proposed using the LTCH’s direct GME 
cap for the purpose of calculating the 
proposed payment adjustment 
alternative for SSOs. We believed this 
proposal was reasonable since it would 
cap residents for IME payment purposes 
based on the best available data on 
residency programs at LTCHs (which 
could be computed from direct GME 
data for LTCHs that had residency 
programs). Using an imputed GME cap 
would enable us to factor an adjustment 
for residency programs into a Medicare 
payment under the LTCH PPS for those 
SSO cases where thi least of the 
payment alternatives is an amount 
under the LTCH PPS comparable to 
what would be paid under the IPPS. 
Both a DSH adjustment and an IME 
adjustment, as necessary, could be 
computed from data already collected 
on the LTCH’s cost report. 

As we discussed in the RY 2007 
LTCH PPS proposed rule, an IPPS 
comparable amount under the LTCH 


PPS for the purposes of the SSO 
payment adjustment, would also . 
include payment for inpatient capital- 
related costs, based on the capital 
Federal rate at § 412.308(c), which 
would be adjusted by the applicable 
IPPS DRG weighting factors. This 
amount would be further adjusted by 
the applicable geographic adjustment 
factors set forth at § 412.316, including 
wage index (based on the CBSA where 
a LTCH is physically located and 
derived from the IPPS wage index for 
non-reclassified hospitals as published 
in the annual IPPS final rule), and large 
urban location, if applicable. 

A LTCH PPS payment amount 
comparable to what would be paid 
under the IPPS would not include 
additional payments for extraordinarily 
high cost cases under the IPPS outker 
policy (§ 412.80(a)). Under existing 
LTCH PPS policy, a SSO case that meets 
the criteria for a LTCH PPS HCO 
payment at § 412.525(a)(1) (that is, if the 
estimated costs of the case exceed the 
adjusted LTC-DRG SSO payment plus 
the fixed-loss amount) would receive an 
additional payment under the LTCH 
PPS HCO policy at § 412.525(a) (67 FR 
56026; August 30, 2002). For purposes 
of HCOs under the proposed SSO 
policy, we would continue to use a 
fixed-loss amount calculated under 
§ 412.525(a), and not a fixed-loss 
amount based on § 412.80(a). Medicare 
would pay the LTCH 80 percent of the 
costs of the case that exceed the sum of 
the applicable option and the fixed-loss 
amount determined under § 412.525(a). 
As we discussed in the RY 2007 LTCH 
PPS proposed rule, we used the term 
“comparable” in the proposed fourth 
payment alternative so that the public 
will realize that this payment alternative 
is not exactly the same as the one that 
is similarly worded in § 412.534(c)(2), 
(d)(1), and (e)(1), discussed in section 
VIB. of the RY 2007 LTCH PPS 
proposed rule. 

erefore, under the SSO policy that 
we are finalizing in this final rule, we 
are providing for a blend alternative 
under the LTCH PPS at 
§ 412.529(c)(2)(iv), that is based on a 
percentage of the payment calculated 
using the standard Federal payment rate 
and LTC-DRG weights utilized under 
the LTCH PPS and, as described above, 
a percentage of the paymentscomparable 
to the standard Federal rates, DRG 
weights, and applicable payment 
policies established under the IPPS. 

Specifically, for the ‘““LTCH” 
component of this SSO payment option, 
the percentage based of the 120 percent 
of the LTC-DRG per diem amount will 
be based on the ratio of the (covered) 
LOS of the case to the lesser of the SSO 


threshold for the LTC—DRG (that is, % 
of the geometric ALOS of the LTC—DRG) 
or 25 days (as discussed below). In 
addition, the LOS in the numerator may 
not exceed the number of days in the 
denominator (that is, the percentage © 
may not exceed 100 percent). The 
remaining percent of the blend 
alternative at § 412.529(c)(2)(iv) (that is, 
100 percent minus the percentage that is 


, based on the 120 percent of the LTC- 


DRG per diem amount explained above) 
will be applied to the IPPS comparable 
per diem amount, detailed above. For 
purposes of the blend payment option, 
we have also specified that the IPPS 
comparable per diem amount will be 
capped at the full IPPS comparable 
amount, as explained below. 

In explaining this blend payment 
option, we want to emphasize, there has 
been no change in our existing policy at 
§ 412.503 regarding Medicare payment 
for covered days under the LTCH PPS. 
Therefore, under the SSO policy at 
revised § 412.529, including the above 
described blend option, until the SSO 
threshold (5% the ALOS for each LTC— 
DRG) is exceeded at which point a full 
LTC-—DRG payment is generated, 
Medicare payment for a specific case is 
based on the number of days of coverage 
remaining to each beneficiary. We also 
want to note that in determining the 
percentage of the LTC-DRG-based 
portion of the blend option, we utilize 
the lesser of 25 days or the SSO 
threshold (5% ALOS of each LTC-—DRG) 
as the number divided into the covered 
days of the stay. In keeping with the 
underlying premise of the blend option 
under the SSO policy, we believe that 
as the length of a SSO stay increases, the 
stay more closely resembles a 
characteristic LTCH stay. Consequently, 


- for specific purposes of the blend, we 


believe that utilizing the “greater than 
25 day” statutory definition as a 
benchmark for identifying an 
appropriate LTCH hospitalization 
recognizes Congressional intent in 
establishing LTCHs as a distinct 
provider category. In computing the 
blend option, therefore, as described 
below, we believe that it is both fair and 
reasonable that for each patient stay, we 
utilize the lesser of the LTC-DRG’s 
specific SSO threshold or 25 days as the 
denominator. 

The following example illustrates 
how the blend alternative at 
§ 412.529(c)(2)(iv) would be determined 
where the LTCH patient has a covered 
LOS of 11 days, has an estimated cost 
of $11,775, and is grouped to 
hypothetical DRG XYZ. For purposes of 
this example, for DRG XYZ, the full 
LTC-DRG payment is $38,597.41, the 
LTCH PPS geometric ALOS is 33.6 days, 
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the LTCH PPS SSO threshold (that is, % 
of the geometric ALOS) is 28.0 days, the 
full IPPS comparable amount is 
$8,019.82, and the IPPS geometric 
ALOS is 4.5 days. For this example, the 


(b) The percentage of the 120 percent 
of the LTC-DRG per diem amount for 11 
days is calculated by dividing the 
covered LOS by the lesser of the *% 
ALOS of LTC-DRG XYZ or 25 days (that 
is, 11 days + 25 days = 0.44). (In this 
example, 25 days was used in the 
denominator since the *% ALOS of LTC- 
DRG XYZ (28.0 days) is greater than 25 
days. If the % ALOS of LTC-DRG XYZ 
was less than 25 days, that value would 
have been used in the denominator of 
this calculation. In addition, the LOS in 
the numerator may not exceed the 
number of days in the denominator (that 
is, the percentage may not exceed 100 
percent). 

(c) Determine the LTC-DRG per diem 
portion of the blend alternative at 
§ 412.529(c)(2)(iv) by multiplying the 
percentage determined in Step 1b by the 
120 percent of the LTC-DRG per diem 


315,163.28-[ 


blend alternative at § 412.529(c)(2)(iv) 
would be calculated as follows: 


e Step (1): Determine the LTC-DRG 
per diem portion of the blend 
alternative at § 412.529(c)(2)(iv). 


$38,597.41 
33.6 days 


amount for the 11 days (from Step 1a) 
(that is, 0.44 x $15,163.28 = $6,671.84). 

e Step (2): Determine the IPPS 
comparable per diem portion of the 
blend alternative at § 412.529(c)(2)(iv). 

(a) The IPPS comparable per diem 
amount is equal to the full IPPS 
comparable amount divided by the 
geometric ALOS of IPPS DRG XYZ 
multiplied by the covered LOS (that is, 
$8,019.82 + 4.5 days x11 days = 
$19,604.00. However, since this amount 
exceeds the full IPPS comparable 
amount ($8,019.82), only the full IPPS 
comparable amount ($8,019.82) will be 
used in the blend alternative 
calculation. 

(b) The percentage of the IPPS 
comparable per diem amount is 
calculated by subtracting the percentage 
determined in Step 1b from 100 percent 
(that is, 1 minus the covered LOS 


x 11 days x 12] 


(a) The 120 percent of the LTC-DRG 
per diem amount for the 11 days stay is 
equal to the full LTC-DRG payment 
divided by the geometric ALOS of LTC- 
DRG XYZ multiplied by the covered 
LOS and multiplied by 1.2. 


divided by the lesser of the % ALOS of 
DRG XYZ or 25 days) or 1 minus 0.44 
(as shown in Step 1b = 0.56). 

_(c) Determine the payment amount of - 
the IPPS comparable per diem portion 
of the blend alternative at 
§ 412.529(c)(2)(iv) for the 11-day stay by 
multiplying the percentage determined 
in Step 2b by the IPPS comparable per 
diem amount (from Step 2a), (that is, 
0.56 x $8,019.82 = $4,491.10). 

¢ Step (3): Compute the total payment 
amount of the blend alternative at 
§ 412.529(c)(2)(iv) by adding the LTC- 
DRG per diem portion (Step 1c) and the 
IPPS comparable per diem portion (Step 
2c), (that is, 6,671.84 + $4,491.10 = 
$11,162.94). 

Table 10 provides detailed 
instructions for calculating payments 
using the blend alternative. 
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In this example, the SSO payment 
would equal $11,162.94 (using the 
blend alternative at § 412.529(c)(2)(iv)) 
since it is lower than 100 percent of cost 
($11,775), 120 percent of the LTC-DRG 
per diem ($15,163.28), and the full 
LTC-—DRG payment ($38,597.41). 

If, in the above example, the covered 
LOS of the patient would have been 24 
days, the blend alternative percentage of 
the 120 percent of the LTC-DRG per 
diem.amount in step 1b would be 0.96 
(instead of 0.44) and the blend 
percentage of the IPPS comparable per 
diem amount in step 2c would be 0.04 
(instead of 0.56). For a covered LOS of 
24 days, the 120 percent of the LTC- 
DRG per diem amount would be 
$33,083.97. The comparable IPPS per 
diem amount would be $42,772.37, 
which is greater than the full IPPS 
comparable amount ($8,019.82). Thus, 
for a covered LOS of 24 days, the 
amount determined under the blend 
alternative at § 412.529(c)(2)(iv) would 
be as follows: 
$32,080.97=[(0.96 x $33,083.52) + (0.04. 

x $8,019.82)]. 

As the LOS of an SSO case 
approaches the SSO threshold (that is, 
5% of the geometric ALOS of the LTC- 
DRG), the amount determined under the 
blend alternative at § 412.529(c)(2)(iv) 
more closely approximates a full LTC-— 
DRG payment. For instance, in the 
example with a covered LOS of 24 days 
discussed above, the amount 
determined under the blend alternative 
at § 412.529(c)(2)(iv) ($32,080.97) is 
approximately 83 percent of the full 
LTC-—DRG payment ($38,597.41). 

_ For cases with very short lengths of 
stay (that is, even less than the IPPS . 
ALOS), the IPPS comparable per diem 
amount portion of the blended payment 
amount would be less than the full IPPS 
comparable payment amount based on 
the per diem calculation described 
above, which would be a percentage of 
the full IPPS comparable payment. 
Furthermore, as described below, as the 
LOS reaches the lower of the five-sixths 
SSO threshold or 25 days, the payment 
could be equal to the full LTC-DRG 
(based on existing SSO policy). Because 
we are limiting the denominator of the 
blend percentage to the lesser of the %% 
ALOS or 25 days, for SSO cases in LTC- 
DRGs that have an SSO threshold of 
greater than or equal to 25 days and that 
have a covered LOS of 25 days or more, 
the blend alternative at 
§ 412.529(c)(2)(iv) will equal 120 
percent of the LTC—DRG per diem 
amount determined under 
§ 412.529(d)(1). For instance, in the 
example presented above in this section, 
where the SSO threshold for DRG XYZ 


is equal to 28.0 days, for an LTCH 
patient with a covered LOS of either 25, 
26, 27 or 28 days, the blend alternative 
at § 412.529(c)(2)(iv) will equal 120 
percent of the LTC-DRG per diem 
amount based on the covered LOS of the 
stay-(that is, $33,083.52 for a 25-day 
LOS). Under this revised SSO policy, 
once the covered LOS equals 25 days, 
Medicare payment for an SSO case 
would be based on the lesser of 100 
percent of the estimated cost of the case, 
120 percent of the per diem LTC-DRG 
multiplied by the LOS or the full LTC- 
DRG since the blend option as described 
above, at that 25-day point, will be 
based on 100 percent of the LTC-DRG 
per diem payment amount and 0 
percent of the IPPS comparable per 
diem payment amount. Therefore, once 
the LOS is 25 days or more, the blend 


- method ceases to apply for purposes of 


calculating the payment amount and 
instead, the payment amount for the 
fourth option is equal to one of the other 
options: 120 percent of the LTC-DRG 
per diem amount. In this example, 
calculation of SSO payment for days 26, 
27, or 28 would be based on the lesser 
of those alternatives and if the patient 
remained at the LTCH on or after day | 
29, the SSO threshold would be 


exceeded and a full LTC—DRG would be 


generated. 
Although we did not adopt many of 

the commenters’ suggestions that we 

distinguish VSSO or VSSD cases and , 


pay them either at or below cost, we do © 


believe that this finalized payment 
policy for SSO cases endorses their 
premise that such cases do not fit the 
typical profile of LTCH cases and it can 
be reasonably argued that such cases 
should not be paid similarly to those 
that are more characteristic of LTCH 
cases. In general, we believe that our 
finalized policy, which transitions from 
a larger percentage of the LTCH PPS 
payment that is based on the IPPS 
comparable per diem amount to a higher 
proportion of payment based on the 120 
percent of the LTC-DRG per diem 
amount as the LOS increases, 
realistically addresses our significant 
concerns that the shortest LOS cases 
could have continued to be treated at an 
acute care hospital and not require an 
LTCH stay and therefore payments to 
LTCHs under the LTCH PPS should be 
adjusted accordingly. 

Comment: We received numerous 
comments that praised the quality care 


given to Medicare beneficiaries by the 


LTCHs in their areas and urged us not 
to make significant cuts in Medicare 
payments which they fear would result 
in reduced services. The commenters 
asserted that, coupled with CMS’ 
decision to maintain LTCH standard 


Federal rates from RY 2006, revision of 
the payment adjustment for SSO 
patients will be detrimental to the 
industry as costs of providing care will 
exceed payment. The commenters 
further stated that underpayment to - 
LTCHs will cause patients with complex 
medical conditions to lose access to 
appropriate care and increase costs to 
acute care hospitals which will be 
forced to continue caring for these 
sicker patients. The commenters 
believed that the revised SSO payment 
policy, as proposed, would have a 
‘profound impact on the entire health 
care system of their communities since 
their LTCHs are a critical component of 
the state health care delivery system. 
They state that since LTCHs offer 
specialized services not available 
elsewhere, severe cutbacks for LTCHs 


- could resonate throughout the entire 


health care system. One commenter 
noted that CMS made a statement that 
it does not expect any changes in 
quality of care or access to services for 
Medicare beneficiaries under the LTCH 
PPS based on proposed rule policies. 
However, one of the commenters 
believes, to the contrary, a decrease in 
payments will have pervasive effects on 
LTCHs. Moreover, the commenter 
pointed out that the impact of changes 
in our payments to LTCHs because of 
the proposed SSO policy revisions will 
not only affect services offered to ‘the 
most vulnerable patients,” but also will 
have an impact on the staff of the 
LTCHs. Several of the commenters 
specify that they envision that acute 
care hospitals will be overtaxed and 
incur additional costs without being 
able to free up ICU beds for patients 
who need short-term acute care services. 
They also state that the acute care 
hospitals in their communities may not 
be able to meet patient needs for those 
needing LTCH services. 


Response: We understand the serious 
concerns expressed by the commenters 
and, although we are not finalizing the 
particular SSO policy revisions as it was 
proposed, we want to assure the 
commenters that we are aware of their 
concerns. We also agree that ifa 
Medicare beneficiary is appropriately 
referred, and admitted, to one of the- 
approximately 400 LTCHs in the United 
States for a complex medical condition, 
the beneficiary could receive excellent 
medical care from a highly trained and 
committed professional staff. As 
discussed above in this section, we 
revisited the specific proposed payment 
revisions to the SSO policy based on the 
many clear and well-crafted comments 
that we received, and the policy that we 
are finalizing will not have the more 
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extensive financial consequences on 
longer SSO cases expected by the 
commenters from the proposed policy 
changes. As explained in more detail in 
the impact section of this notice, we 
estimate that the financial impact on 
LTCHs from this final policy will be 
significantly less than the original 
proposed policy. 

Toeteinee, we do not believe that the 
revisions to the SSO policy that we are 
finalizing will result in LTCHs going out 
of business nor that significant services 
would have to be curtailed with dire 
consequences for beneficiaries, staff or 
the local medical care system. As noted 
elsewhere, our data indicates that for FY 
2003, the aggregate margins for LTCHs 
were 7.8 percent and for 2004, they 
were 12.7 percent. Therefore, we believe 
that even with decreased Medicare 
payments for SSO patients, such as we 
are envisioning based on this finalized 
payment policy and detailed in the 
Impact (see section XV. to this final 
rule), we believe that LTCHs will 
generally be able to continue delivering 
high quality medical care to their 
patients. We continue to believe, 
however, that acute-care hospitals 
should not be discharging patients to 
LTCHs without having provided a full 
episode of care and we also continue to 
have concerns about LTCHs admitting 
those short stay patients who could 
otherwise continue to be treated in 
acute care hospitals. We have revised 
our policy under the SSO adjustment 
and in finalizing the blend option for 
paying SSO patients, we do not believe 
that we are requiring any additional 
determinations nor are we creating any 
circumstance that should not already be 
incorporated in the determination to 
admit a patient to an LTCH following 
treatment at an acute care hospital. 

Comment: Numerous commenters 
argued that our proposed IPPS- 
comparable payment option under the 
SSO policy, if finalized, could be — 
expected to discourage physicians from 
discharging patients from acute care 
hospitals and admitting them to LTCHs. 
~ Thus, they charged that we were 
establishing a system wherein clinical 
judgment is being trumped by 
determinations based solely on 
payment. The commenters further stated 
that since physicians discharge patients 
to LTCHs because it is in the patients’ 
best interests, we would be substituting 
our judgment for a physician, setting a 
very dangerous precedent. Furthermore, 
physicians cannot be expected to guess 
the LOS or the death of a severely ill 
patient upon admittance to the LTCH. 
The commenters also note that there is 
available data supporting the medical 
determination that physicians are 


discharging patients to the LTCH setting 
because the patient’s needs are better 
served in the LTC setting than in an 
acute care hospital setting. 

Response: As stated above in this 
section, we have revised our proposed 
IPPS-comparable payment option in 
light of the comments that we have 
received and after further data and 
policy analysis. Contrary to what the 
commenter states, however, the policy 
objective underlying the proposed SSO 
rule was to preclude LTCHs and 
physicians from taking advantage of a 
system that significantly overpays for 
patients that'do not require the 
extensive resources that such high 
payments are intended to support. As 
discussed later, we recognize that some 
SSO cases are unavoidable due to death 
or an unexpected clinical improvement 
and early discharge. However, we have 
noted that in a community where both 
acute care and LTCH beds are available, 
patients are routinely transferred from 
the acute care hospital to the LTCH for 
the remainder of care just because the 
LTCH resource is available. We are 
concerned that this trend has increased 
exponentially because it provides an 
acceptable disposition of the patient for 
the physician, and because it is an 
expeditious means of lowering the acute 
hospital LOS and costs. There is no 
question that the multidisciplinary 
approach for certain complex patients 
(for example, ventilator weaning) is 
appropriate. However, we are very 
concerned that the LTCH is assuming 
the role of the acute care hospital for 
many other patients, at a far higher cost, 
which it is possible to do as long as the 
LTCH continues to maintain an ALOS of 
25 days for purposes of qualifying for 
payments under the LTCH. We do not 
believe, moreover, that the payment 
policy option that we are finalizing for 
SSO discharges will deter physicians 
from delivering appropriate care to 
beneficiaries or from making ; 
appropriate referrals to LTCHs. We are 


seeking, in finalizing this payment 


policy, to remove any financial 
incentive that could encourage an LTCH 
to admit a patient from an acute-care 
hospitals prior to that patient having 
received a full episode of care at the 
acute care hospital. 


Comment: Several commenters cited a- 


study centered at Barlow Respiratory 
Hospital that charted the course of 
ventilator weaning treatment for 1419 
medically unstable patients at 23 LTCHs 
from March 2002 through February 
2003. The study reports that more than 
50 percent of this group of patients were 
weaned from the ventilators and 


evidenced improvement both 


neurologically and functionally. The 


commenters assert that this study 
exemplifies the excellent level of care 
for such patients at LTCHs. 

. Response: We agree with the 
commenters that the results of the 
“Barlow” study indicate a significant 
rate of very positive outcomes for the 
very sick LTCH patients who were 
included in the study. In the late 1990s, 
we sponsored a ventilator 
demonstration study which included, 
among other acute care settings, the 
Mayo Clinic and Temple University 
Hospital, that also reported impressive 
results: We further understand that the 
results of the Barlow study were used 
for the establishment of national 
ventilator-weaning protocols issued by 
the National Institutes of Health and 
that input from the Temple University 
program continues to be critical in 


* formulating national standards. We 


believe that these programs established 
a level of excellence that should be 
emulated by all hospital-level facilities 
that treat ventilator-dependent patients, 
including acute care hospitals, LTCHs, 
and IRFs. Accordingly, we believe it is 
not simply the fact that the patient is 
treated at a LTCH that is critical to 
predicting positive results. Rather, it is 
the type of clinical intervention that is 
furnished to the patient at the hospital. 
In many cases that intervention is 
currently exemplified at acute care IPPS 
hospitals, as well as at LTCHs. 
Comment: Several commenters claim 
that even for what we would term 
“appropriate” admissions, our proposed 


' payment option under the SSO policy 


that could generate an IPPS-comparable 
payment will erect barriers to the use of 
LTCHs. One commenter described the 
typical LTCH patient: An elderly patient 
with persistent multiple-system failures 
who is de-conditioned and protocol- 
resistant. The commenter asserted that 
these patients respond impressively to 
the aggressive blending of therapeutic 
interventions, interdisciplinary teams, 
and medical intervention that is not 
otherwise available in the community or 
tertiary hospital setting. The commenter 
states that from ‘“‘a case rate : 
reimbursement perspective,” grouping 
such a “treatment-resistant”’ population 
with the rest of the general acute care 
population is highly inappropriate. Two 
commenters asserted that even when 
adjusted for HCOs, acute care hospitals 
are not designed or intended to provide 
service to long-term care-type patients. 
The commenters emphasized that acute 
care hospitals are not designed to 
provide extended care services, unlike 
LTCHs, with their specially trained 
expert staff and clinicians and multi- 
disciplinary approaches. LTCHs, noted 
one commenter, are like acute care 
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hospitals but must sustain a high level 
of care for longer periods. 

Response: Under this fourth payment 
option, as the LOS increases, the 
payment for such cases under the LTCH 
PPS will be based on a decreasing 
percentage of an IPPS-comparable per 
diem amount and an increasing 
percentage of the LTC-DRG per diem 
payment amount. We believe that this 
payment adjustment recognizes the 
particular expertise of LTCHs treating a 
population who require long-term care 
because the payment percentage based 
on the 120 percent of the LTC-DRG per 
diem amount increases (and the, 
payment percentage based on the IPPS- 
comparable per diem amount decrease) 
as the patient LOS increases. However, 
we do not agree with the statement that» 
“acute care hospitals are not designed to 
provide extended care services” such as 
is the care provided in LTCHs. Although 
there may be communities with LTCHs 
where the acute care hospitals may have 
functionally “restricted” their services 
because of the presence of these LTCHs, 
as well as the financial advantages and 
clinical niche that they have sought to 
fill, acute care hospitals are equipped to 
provide services to the same population,. 
and the IPPS under which they are paid, 
is calibrated based on the resources 
needed to treat those patients. 
Moreover, because there are over 3,500 
acute care hospitals and approximately 
only 400 LTCHs, which are not 
distributed uniformly throughout the 
U.S. (for example, few are located in 
California), many acute care hospitals 
are providing care for the vast majority 
of Medicare beneficiaries requiring the 
type of care described by the above 
commenters. Our FY 2005 MedPAR files 
indicate that 20 percent of cases treated 
at acute care hospitals nationwide have 
lengths of stay between 7 and 14 days 
(that is, 2,386,057 out of a total of 
11,855,205 cases). Additionally, 5.2 
percent of acute care hospital cases 
' (617,219) or have LOS greater than 14 

days. We believe, that in those acute 
care hospitals, to paraphrase the final 
commenter, those patients are receiving 
in an acute care hospital paid under the 
IPPS, the “high level of care for longer 
periods,” they would also receive as 
patients at an LTCH. 

Comment: Several commenters 
claimed that we based our proposed 
revision of the SSO policy that could 
have resulted in an IPPS-comparable 

_ payment for a particular SSO case, on 
the incorrect assumption that “short 
stay’’ LTCH patients are clinically 
similar to short term acute care hospital 
patients. They assert that the SSO 
thresholds (5% of the geometric ALOS 
for each LTC—DRG) were never meant to 


be a measure of the appropriateness of 
an LTCH admission, but rather, were 
mathematically derived from the per 
diem payment amounts, which were 
based on a methodology that would 
produce a payment-to-cost ratio for SSO 
cases Close to one. Furthermore, one 
commenter states the presence of a SSO 
patient does not indicate a premature 
discharge from an acute care hospital, 
citing that at this commenter’s LTCHs, 
11 percent of the patients had 
previously qualified as HCOs at the 
referring acute care hospital. 
Additionally, the commenters asserted 
that we are mistaken in its claim that 
LTCHs can foresee the LOS for patients 
admitted to LTCHs or predict likely 
deaths, where in actuality, upon 
admission, there is generally no 
substantial clinical difference between 
long stay and “‘short stay”’ patients. 
Commenters found it to be incongruous 
that a patient in LTC—DRG 475 
(Respiratory System Diagnosis with 
Ventilator Support) would still be an 
SSO patient (for example, 28 days for 
LTC-—DRG 475) and could be 
hospitalized in an LTCH for greater than 
25 days (the definition of an LTCH). A 
case such as this could be appropriately 
treated .in a LTCH. The commenters 
noted that physicians cannot and 
should not be asked to predict the LOS 
or the likely death of severely ill 
patients. Commenters further asserted 
that we have made an erroneous 
assumption that LOS equates to 
“severity of illness’ (SOD) and is a proxy 
for the appropriateness of an admission. 
However, the commenters assert that 
this is not the case. They point to 
another incorrect belief in the proposed 
rule that LTCHs function like acute care 
hospitals when they have patients for 
the same LOS. On the contrary, the 
commenters assert that SSO patients are 
being admitted because they look just 
like ‘‘inliers,” and we have proposed 
that LTCHs absorb payment rates that 
bear no relationship to the costs of 
furnishing patient care at the LTCH 
level. 

Furthermore, based on claims 
analysis, using the APR—-DRGs, the 
medical complexity and mortality rates 
of SSO patients, as measured by the SOI 
and “‘risk of mortality” (ROM) standards 
are very similar to that of the LTCH 
“inlier” patient population. The 
commenters further presented _ 
comparisons between these measures 
for SSO patients and for patients with 
the same DRGs in acute care hospitals, 
indicating that 52 percent of all patients 
admitted to LTCHs were in the highest 
APR-DRG ROM categories, whereas 
only 24 percent of acute care patients 


are in those same categories, resulting in © 
a total percentage of APR—DRGs 3 and 

4 at LTCHs among the SSO population 
that is approximately double that of 
acute care hospitals. The commenters 
noted that higher patient acuity 
correlates to higher utilization of facility 
resources, and hence, higher costs, 
which argues against our proposed 
policy that would significantly lower 
reimbursements for SSO cases. Several 
commenters also provided a comparison 
of case mix indices (CMI) for LTCH SSO 
cases and cases at acute care hospitals. 
The commenters assert that SSOs at 
LTCHs have a relative CMI that parallels 
the CMI of LTCH “‘inlier” cases at 
LTCHs and which is 72 percent higher 
than the comparable CMI at acute care 
hospitals. 

Response: We are well aware that not 
every SSO patient can be so identified 
at the time of admission to an LTCH. We 
further recognize that many patients 
who will eventually be defined as SSO 
patients because their LTCH stay is 
equal to or less than % of the GMLOS 
for their particular LTC-DRG, may, 
upon admission, present the same 
severity of illness and risk of mortality 
as “inlier’” LTCH patients. In this 
respect, the assertions and data 
presented by the commenters comparing 
the SOI and ROM based on the APR- 
DRGs of SSO patients to those of 
“‘inliers” were persuasive, and coupled 
with additional considerations, we 
revisited our proposed payment policy 
for SSO cases. We agree that SSO 
thresholds described by the commenters 
were never meant to be a measure of the 
appropriateness of an LTCH admission, 
but rather, were mathematically derived 
from the per diem payment amounts. 
We believe this enabled us to arrive at 
a reasonable payment policy at the | 
outset of the LTCH PPS for cases that 


chad lengths of stay significantly shorter 


than those patients fitting the typical 
profile of those who should be treated 
at LTCHs. We recognize that an LTCH 
admission could be a medically 
complex one (an appropriate LTCH 
admission) with a relatively long LOS 
and still be considered an SSO case. We 
also acknowledge that, in some cases, 
LTCH admissions could also have 
qualified as HCOs at the referring acute 
care hospital. We still have concerns, 
however, that patients in LTC-DRGs 
with significantly shorter stays than the 
ALOS for that particular DRG might 
have been unnecessarily admitted to the 
LTCH rather than receiving all of their 
care in the acute care hospital. In 
addition, we are adjusting the LTCH 
PPS to appropriately pay for those stays 
that consume far less than a full array 
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of services in the LTCH for the 
particular LTG-—DRG. 

We believe this to be the case since 
our data indicates a correlation between 
the LOS at an acute care hospital for a 
patient following treatment at the 
highest level of intensity (ICU or CCU), 
that is, the number of “recuperative” 
days, and whether or not the patient 
was admitted to an LTCH upon 
discharge from the acute care hospital. 
As Table 11 indicates, an analysis of the 


CY 2004 MedPAR files revealed that for 
the specified DRGs for acute care cases 
following ICU/CCU days, there were 
significantly fewer ‘“‘recuperative” days 
for acute care HCO patients that were 
discharged and admitted to an LTCH 
than for those patients that were 
discharged directly from the acute care 
hospital. For acute care cases in DRGs 
475 (Respiratory system diagnosis with 
ventilator support) and DRG 483 (Trach 
with mechanical vent 96+ hours or PDX 


except face, mouth and neck diagnosis), 
the number of “recuperative” days were 
considerably shorter at the acute care 
hospital if there was a discharge 
followed by an admission to an LTCH. 
We believe that this data confirms 
MedPAC’s assertion in the June 2004 
Report to the Congress that ‘‘patients 
who use LTCHs have shorter acute 
hospital lengths of stay than similar 
patients” (p. 125). 


_ TABLE 11.—LOS, ICU/CCU LOS, AND Post-ICU/CCU LOS FoR SELECTED INPATIENT DRGs By PosT-DISCHARGE 


STATUS 
[Live discharges only] 


High Cost Outlier 


Outlier 
ICU/CCU 
days 


475—no LTCH 
-475—LTCH 
483—no LTCH 
483—LTCH 
001—no LTCH 
001—LTCH 
014—no LTCH 
014—LTCH 
148—no LTCH 
148—LTCH 
012—no LTCH 
012—LTCH 
087—no LTCH 
087—LTCH 
079—no LTCH 
079—LTCH 
088—no LTCH 
088—LTCH 
089—no LTCH 


. 416—no LTCH .. 
416—LTCH 
482—no LTCH 
482—LTCH 


20.5 
22.6 
53.6 
41 
16.9 
21.8 
13.5 
16.9° 
14.5 
17.9 
9.6 
115 
14 


9.3 


9.3 
13 
8.8 
13.5 
13.3 


We further agree that some SSO | 
patients become so by virtue of death or 
a faster than expected recovery and 
early discharge, and that in certain 
LTC-DRGs, the SSO threshold still 
requires a relatively long hospital stay 
(for example, DRG 475, Respiratory 
System Diagnosis with Ventilator 
Support). However, in the absence of 
better admission criteria, we still are 
concerned that LTCHs are admitting 
some SSO patients that could have 
received their full care at the acute care 
hospital and/or SNF level facility. 


However, we do not agree with two 
comparisons made by a considerable 
number of the commenters concerning 
the SOI and ROM of LTCH SSO patients 
to those of acute care patients based on 
similar lengths of stay and case-mix 
indices. Although we will not be 
finalizing the specific proposed SSO | 


payment policy option that the 
commenters were opposing, we believe 
that it is essential to evaluate the basis 
of these last comparisons. 

These commenters submitted data 
indicating that even though they may be 
inpatients grouped to the same DRG, for 
the same number of days, a SSO patient 


at a LTCH is much sicker and has a 


greater chance of dying than does the 
acute care patient. Although we will not 
be finalizing the specific proposed SSO 
payment policy option that the 
commenters were opposing, we believe 
that it is essential to evaluate the basis 
of these last comparisons. 

Generally, even a patient in an 
appropriate LTCH admission that has 


_ been previously hospitalized in an acute 


care hospital received the diagnostic 
work up and major interventional 
treatment during that initial stay. 


Assuming that the patient continued to 
need hospital-level care after being 
somewhat stabilized and was 
discharged to a LTCH, the discharge to 
a LTCH could have been determined as 
clinically appropriate. The clinical 
status of this patient at this point cannot 
be reasonably compared to a typical 
patient who is treated in the acute care 
hospital and who is grouped to the same 
DRG. This is the case because the 
original patient has already been treated 
at that initial level and has required 
additional hospital-level care either by 
remaining at the acute care hospital, 
which would be paid for under the IPPS 
(perhaps as a HCO), or by being 
admitted to a LTCH where the stay 
could either be a SSO or an “‘inlier.”’ 
The only valid comparison of the SOIs 
and ROMs of two such patients in the 
context of the commenter’s concerns, 


Acute 
a Inlier Post Post. | 
days days days 
65,937 10.5 6.4 4.T 3,887 32.5 12 
8,920 26.6 23.3 3.3 2,353 45.7 4 4.7 
22,174 4.2 4.8 1,271 29.2 12.3 
216,972 55 17 3.8 1,257 28.1 14.6 
1,623 16 6.3 9.7 763 31.7 13.8 
53,838 5.2 0.7 4.5 294 27.7 18.1 
329 6.8 1.4 5.4 11 20.8 9.3 
68,976 6.5 4.4 476 29.9 15.9 - 
1,192 9.3 4.4 4.9 37 24.7 15.1 9.6 | 
139,412 8 13 6.7 1,429 34 |_| 24.7 
2,543 10 2.7 7.3 73 30.5 10.5 20 
: 488,931 5.6) 0.9 4.7 1,067 27.9 19.1 q 
| 2,999 8 5.8 53 29.2 157. 
3,749 9.7 3.8 5.9 390 25.6 18.1 75 
4,841 9.8 3.3 6.5 241 35.2 14.9 20:3. 
145 13 6.5 6.5 31 33.3 21.8 11.5 
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would be to contrast the SOI and ROMs 
of the patient at the LTCH with the 
patient who, following the same initial 
intervention at the acute care hospital, 
continued treatment at the acute care 
hospital. 

We understand that the proposed 
option that could have resulted in 
paying for a SSO stay based on the IPPS- 
comparable amount would have 
resulted in significant payment 
reductions to LTCHs for all SSO cases, 
even those that by all clinical measures 
could be considered appropriate LTCH 
patients. However, we still believe that 
modifications to the SSO policy are 
necessary to ensure that payments for 
those cases appropriately reflect the 
resources necessary to treat those 
patients, which we believe are not the . 
same as the resources necessary to treat 
a patient requiring the full level of care 
available at a LTCH, with lengths of stay 
over the SSO threshold for the LTC- 
DRG. At the outset of the LTCH PPS, we 
established the SSO payment 
adjustment to address this distinction _ 
which we continue to believe is a valid 
and reasonable consideration for 
Medicare payments to LTCHs (67 FR 
55995, August 30, 2002). 

We believe that the finalized payment 
policy for SSO cases, described above, 
responds to the concerns stated by these 
commenters. That is, since LTCHs are 
certified as acute care hospitals that are 
distinguished, by virtue of their greater 
than 25-day ALOS, for Medicare 
payments under the LTCH PPS, per 
discharge payments are based upon the 
high utilization of resources and long 
stays generally associated with a 
specific type of patient. Therefore, we 
will be paying SSO patients based on 
the least of 100 percent of the estimated 
costs, 120 percent of the LTC—DRG per 
diem multiplied by the LOS, the full 
LTC-—DRG payment, or a blend of the 
IPPS comparable per diem payment 
amount capped at the full IPPS 
comparable payment amount and the 
120 percent of the LTC—DRG per diem 
payment amount. (The specifics of this 
option are detailed in responses above.) 
We believe that this option is both fair 
and reasonable because as the length of 
a SSO stay increases, the case begins to 
resemble a LTCH stay that requires the 
full resources of a LTCH, as we believe 
was envisioned by the Congress when 
they crafted the statutory definition ofa 
“subclause (I)’’ LTCH, “a hospital which 
has an inpatient LOS (as determined by 
the Secretary) of greater than 25 days” — 
in section 1886(d)(1)(B)(iv)(I) of the Act, 
and thus, is more appropriate for 
payment under the LTCH PPS. As noted 

above, LTC—DRG weights and payment 
rates under the LTCH PPS have been 


calculated to reflect services delivered 
to Medicare beneficiaries with complex 
medical conditions that result in a 
greater use of hospital resources, long 


. inpatient stays, and significantly higher 


Medicare payments. 

It remains a significant concern, 
however, that in some cases LTCH 
admissions are encouraged and 
facilitated by the referring acute care 
hospital to reduce the acute hospital 
LOS, rather than on the basis of 
objective LTCH admission criteria 
leading to higher numbers of SSO 
patients inappropriately admitted to 
LTCHs. (For this reason, we have 
awarded a contract to RTI, discussed in 
section XII of this final rule, for the 
purpose of evaluating the feasibility of 
establishing such objective criteria.) We 
are also concerned that in areas where 
LTCH beds are plentiful, the ALOS data 
indicates that physicians may be less 
likely to adhere to objective LTCH 
admission criteria to reduce acute care 
hospital LOS and also to achieve a 
satisfactory patient disposition, neither 
of which are the intended functions of 
LTCHs. 

Comment: Many commenters asked 
that we not finalize the proposed SSO 
policy revisions, stating that the SSO 
payment option that could pay the 
LTCH based on an amount comparable 
to what would otherwise have been paid 
under the IPPS was not based on solid 
data analysis and supportable 
conclusions. In fact, a number of 
commenters asserted that the proposed 
policy was not based on data but rather 
on “erroneous and unsubstantiated 
assumptions” that all SSO patients are © 
inappropriately admitted to LTCHs and 
inappropriately discharged from acute 
care hospitals. The commenters noted 
that, because of the way in which the 
policy was formulated, the percentage of 
LTCH cases that are paid under the SSO 
payment policy was a function of the 
SSO threshold and the dispersion of 
cases above and below the ALOS for the 
LTC-DRGs, that is, statistically, the SSO 
definition at °% of the geometric ALOS 
would necessarily produce 
approximately 37 percent of cases as 
SSOs. Therefore, under the commenters 
belief that given the regulatory % 
definition of SSOs, which we had not 
proposed to change, the percentage of 
SSO cases was not amenable to change 
just based upon LTCHs admission. 
policies. One commenter noted that for 
a significant number of patients to fall 
below % ALOS fora LTC-DRG is — 
expected in a LTCH. Additionally, 
commenters noted that a case may 
qualify as a SSO because the patient has 
run out of covered days, regardless of 
the actual LOS in the LTCH and that in 


establishing our policy for qualifying as 
a LTCH (that is, meeting the average 
greater than 25 day LOS for a particular 
cost reporting period), we have 
recognized the ‘‘appropriateness”’ of 
including ‘‘total’’ rather than just 
“covered” days of a stay, since 
regardless of the payer, if the patient is 
still receiving hospital-level care, the 
facility is functioning like a LTCH. For 
this reason, these commenters urged us 
to remove such cases from the 
calculations we used to develop a SSO 
payment policy. Some commenters 
expressed concerns about the reliability 
of the data that underlay our policy 
proposals and asserted that our 
proposals are based on faulty 
assumptions, insufficient data,anda _ 
fundamental lack of understanding of 
the valuable care LTCHs provide. 
Moreover, the commenters assert that 
LTCH patients are just not the same type 
of patients as acute patients; they 
believe that our proposed policies 
indicate that we are unaware of the 
distinction between acute care patients 
and patients at LTCHs. They further 
claim that they did not believe that the 
public was able to submit meaningful 
comments to our proposed policies 
because of our data flaws, our biases, 
and the resulting policies that we 
proposed. 


Response: As stated in the previous 
response, we believe that we do have a 
thorough understanding of the types of 
cases in which LTCHs specialize but we 
are also aware that the vast majority of 
LTCH patients are admitted following 
treatment at acute care hospitals. The 
patient’s stay at the acute care hospital 
generated a Medicare payment under 
the IPPS, and the subsequent admission 
to a LTCH, an acute care hospital with 
an ALOS of greater than 25 days, will 
generate an additional Medicare 
payment. To protect the Medicare Trust 
Fund from what may be inappropriate 
and/or unnecessary payments, and to 
ensure that the program is not paying 
twice for the same episode of care, we 
feel that it is essential that we evaluate 
those cases that are admitted for an 
unusually short stay following an initial 
treatment at another acute care hospital 
to acute care hospitals that specialize in 
long-stay care, since that second stay 
will trigger another Medicare payment. 
In MedPAC’s June 2004 Report to the 
Congress, the Commission stated that, 
“* * * Living near a LTCH increases a 
beneficiary’s probability of using such a _ 
facility. For example, living in a market 
area with a LTCH quadruples the 
probability of LTCH use. Being 
hospitalized in an acute hospital with a 
LTCH located within the hospital also 
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quadruples the probability that a 
beneficiary will use a long-term care 
hospital” (page 125). 


Although we acknowledge that our 
establishment of the % of the geometric 
ALOS threshold, from a statistical 
standpoint, will result in approximately 
37 percent of LTCH cases being defined 
as SSOs, we are still extremely 
concerned with the number of cases that 
are being treated in LTCHs that fall 
considerably below the geometric ALOS 
for any given LTC-DRG. In fact, as 
stated previously, in the commenters 
various and specific suggestions for how 
to reasonably and fairly pay SSOs, the 
commenters themselves drew a 
distinction between those cases that fall 
within the definition of a SSO but are 
more in keeping with the LOS generally 
associated with a LTCH (for example, a 
case assigned to LTC-DRG 482 with 
SSO threshold of 32.1 days, would still 
be paid as a SSO if the patient was 
treated in the LTCH for 25 days) and 
those cases that many commenters 
referred to as ‘‘Very Short Stay Outliers 
(VSSO)” or “Very Short Stay Discharges 
(VSSD).” In the finalized SSO policy, 
described elsewhere in these responses, 
the payment formula particularly takes 
into account our very strong belief that 
LTCHs are acute care hospitals that 
' specialize in treating patients requiring 
“long-stay” hospital-level care. The 
LTCH PPS has been designed and 
calibrated to pay specifically for that 
type of care. Since the inception of the 
LTCH PPS, when we established the 
SSO adjustment (67 FR 5594 through 
55995, August 30, 2002) under our 
payment regulations at § 412.529, we 
have provided that if a LTCH treats 
patients not requiring a long stay, 
Medicare pays the LTCH based on the 
applicable payment adjustment option, 
described above. Furthermore, as we 
revise the payment options in this final 
rule for the SSO policy, we continue to 
believe that such a payment adjustment 
is reasonable for all short stay patients, 
including those that die shortly after 
their admission to the LTCH. The FY 
2004 MedPAR data indicates that 43 
percent of all patients that die in LTCHs 
are deaths that occur within the first 14 
days of the stay, with 35 percent of SSO 
deaths occurring within the first 7 days 
following admission. As we have since 
the inception of the LTCH PPS, we 
continue to believe that Medicare 
payments for those death cases 
occurring within the SSO threshold 
should be determined under the SSO 
policy since the length of the patient’s 
treatment in the LTCH did not utilize 
the full measure of hospital resources 


for which the full LTC-DRG payment 
was Calibrated. 

Conversely, our data indicates that of 
all SSO cases, approximately 60 percent 
of the discharges are 14 days or less and 
also that acute care hospitals treat a 
significant percentage of patients for 
longer than the 5 day ALOS. (In acute 
care hospitals, paid under the IPPS, over 
20 percent, in the aggregate, of patients 
that are treated have a LOS of between 
14 and 7 days.) Therefore, as described 
below, we believe that the SSO policy 
that we are finalizing under the LTCH 
PPS provides a fair and reasonable 
payment, in light of the above stated 
concerns that the short-term hospital- 
level care that LTCHs provide for many 
SSO cases may be substituting for care 
that could otherwise be delivered at 
acute care hospitals and for which at 
best, Medicare would otherwise pay 
under the IPPS. 

Under the new option of our finalized 
policy, we recognize that, as the length 
of a SSO stay increases, the case begins 
to more resemble a more “‘typical”’ 
LTCH stay and therefore, it is more 
appropriate for payment to reflect the 
amount otherwise payable under the 
LTCH PPS. Therefore, we will pay the 
lesser of 100 percent of the estimated 
costs for the discharge, 120 percent of 
the per diem of the LTC-DRG 
multiplied by the LOS, the full LTC- 
DRG payment, or a blend of the IPPS 
comparable per diem payment amount 
capped at the full IPPS comparable 
payment amount, and 120 percent of the 
LTC-DRG per diem payment amount. 
For each day, as the LOS increases, the 
percentage of the IPPS-comparable per 
diem amount will decrease and the 
percentage based on the 120 percent of 
the LTC—DRG specific per diem amount 
will increase. Because the formula uses 
the IPPS-comparable per diem amount, 
capped by the full IPPS-comparable 
amount, for cases with very short 
lengths of stay (that is, less than the 
IPPS ALOS), the IPPS-comparable 
amount portion of the blended payment 
amount would be less than the full IPPS 
comparable payment amount. 
Mathematically, as the LOS reaches the 
lower of the % SSO threshold or 25 - 
days, the payment under the fourth 
option, the blend (that is, zero percent 
of the IPPS comparable per diem 
amount added to 100 percent of the 120 
percent LTC—DRG per diem amount) 
will be equal to the 120 percent of the 
LTC-DRG per diem amount. 

Under the LTCH PPS at § 412.507 
Medicare will pay for inpatient care 
delivered only on those days that the 
beneficiary has coverage until the LOS 
exceeds the SSO threshold and becomes 
an inlier stay. Therefore, since the 


inception of the LTCH PPS for FY 2003, 
we established the distinction between 
“covered days” and “total days’’ of a 
LTCH stay. At the point when a 
patient’s benefits exhaust, the patient is 
“discharged for payment purposes” and 
even though the patient may continue to 
be hospitalized at the LTCH, Medicare 
will pay only for the covered days, with 
the patient (or the patient’s secondary 
insurance) being responsible for the 
remaining days’ LTCH costs. For 
example, even though a patient could 
have been treated in an LTCH for 40 
days, if upon admission, the patient 
only had 20 covered days remaining, for 
Medicare payment purposes, the stay 
could qualify as a SSO, unless the 20 
coyered days exceeded the % threshold 
for the LTC—DRG to which the case was 
grouped, at which point, the stay would 
become an inlier stay and a full LTC- 
DRG payment would be generated. 
Several commenters urged us to remove 
SSO cases occurring as a result of such 
lapses of Medicare coverage from our 
revised SSO policy but based on our 
data analysis, we will not be excluding 
benefit exhausted cases from the policy. 
According to FY 2005 MedPAR data, 
these cases constitute only 3.31 percent 
of SSO cases. It has been our policy 
since the beginning of the LTCH PPS to 


_ count those stays during which benefits 


are exhausted as SSOs if the covered 
portion of the stay is less than % of the 
geometric ALOS for the DRG. In this 
way, we appropriately determine 
payment based on the part A-covered 
stay. At the same time, we continue 
counting the total days of the stay for 
purposes of qualification as a LTCH, 
because that calculation is intended to 
reflect the length of care provided to 
Medicare beneficiaries. Our policy, 
however, of including total days for 
Medicare patients to identify hospitals 


- qualifying (or continuing to qualify) as 


LTCHs indicates our recognition that 
conceivably, a beneficiary may be 
appropriately treated in a LTCH for 
example, for 40 days, and yet because 
the beneficiary had only 5 remaining - 
benefit days, would be reported in our 
claims data as a 5-day SSO case. We 
would be interested in revisiting this 
issue and would solicit comments to 
that end. For the present, however, 
since, as noted above, a very small 
percentage of SSO cases are caused by 
beneficiaries exhausting benefits, the 
above discussed benefits exhaust cases 
will continue to be governed by the 
finalized SSO policy. 


As stated above previously in this 
section, although we are not finalizing 


_ the proposed SSO payment policy, we 


will address the commenters concerns 
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questioning the integrity of the data 
upon which we based our proposed 
policy for the IPPS-comparable option 
to payments under the SSO policy and 
who also took great issue with our 
explanations for the proposed policy. 
We believe that the commenters’ 
concerns actually arose from the 
anticipated impact of the proposed 
policy on their LTCHs, since the issue 
‘of the major impact, an estimated 11 
percent decrease in, an aggregate 
payment, was the underlying concern 
raised by most commenters, rather than 
actual doubts about the accuracy of our 
data. We disagree that the public was 
denied the opportunity for meaningful 
comment on our proposed policies, as 
we will discuss below. Further, we 
believe this RY 2007 regulation cycle for 
the LTCH PPS actually presents an 
excellent example of a rule-making 
experience as envisioned by the 
Administrative Procedures Act, and the 
Secretary’s general rule-making 
authority as established under section 
1871(b)(2)-of the Act, as well as 
demonstrating our responsiveness to 
public comment on proposed policies. 
Reacting to several of the proposed 
provisions in the RY 2007 LTCH PPS 
proposed rule (71 FR 4648), industry 
stakeholders engaged consultants, 

- including the Lewin Group and Avalere 
Health LLC, that re-analyzed our data 
used in the development of our 
proposed policy, as well as our specific 
policy proposal for revision to SSO 
policy. Their reports and findings were 
submitted to us along with the 
industry’s comments on the proposed 
rule and the reports were frequently 
quoted by other commenters. As noted 
throughout these responses, based upon 
the comments and serious proposals 
that we received (which are listed 
above), as well as other information that 
was provided by stakeholders, we 
revisited the proposed policy and in 
response to those concerns, have, in 
fact, not finalized those aspects that the 
commenters found the most troubling. 

Therefore, rather than stakeholders - 
being prevented from submitting 
meaningful comments on the policies in 
the RY 2007 LTCH PPS proposed rule, 
the actual sequence leading up to the 
finalized payment option under the SSO 
policy, exemplifies the objectives of | 
notice and comment rule-making. As 
noted above, the resulting comments, 
have had a significant impact on our 
revisiting and revising the proposed 
policy. 

Comment: Two commenters suggested 
that rather than challenging the cases 
that are admitted from acute care 
hospitals, we should be more concerned 
about inappropriate admittances from 


non-hospital settings such as SNFs or 
elsewhere. 

Response: In response to the 
commenters’ suggestion that we review 
inappropriate admittances from non- 
hospital settings, after analyzing recent 
data, we note that approximately 80 - 
percent of the patients admitted to the 
LTCHs come from the short term acute- 
care hospitals and only 20 percent are 
admitted from other non-hospital 
settings. Since SNFs do not offer 
hospital-level care but are still dealing 


reasonable cost-based (TEFRA) 
methodology), commenters stated that 
the payment policy incentives we built 
into the PPS, which were designed to 
discourage short stay patients, would 
not have been reflected in FY 2004 data. 
Therefore, several commenters urged 
that we reexamine the number of SSOs 
at the end of the transition or not before 


_ Teviewing FY 2005 data which is the 


with patients with compromised health, - 


we believe that generally, a decision to 
transport a SNF patient to a hospital, 
would generally be made because the 
patient appears to the medical 
professionals at the SNF to be in need 
of a higher level of medical treatment or 


_care than is available at the SNF. (In 


fact, such patients would typically be 
admitted to the acute care hospital 
rather than to a LTCH.) However, both 
an acute-care hospital and a LTCH offer 
acute hospital-level care. As discussed 
above, we are very concerned about the 
treatment of a short-stay patient who_ 
could reasonably and effectively 
continue to be treated in an acute-care 
hospital and paid for under the IPPS, 
being admitted unnecessarily to a 
LTCH, which specializes in treating 
patients requiring long-term hospital- 
level care and paid for under a PPS 
which has been calibrated based upon 
the high resource use associated with 
long patient stays. Furthermore, - 
admission of such a patient could also 
result in an unnecessary and 
inappropriate LTCH hospitalization, 
which would also result in a second 
Medicare payment for what was 
essentially, one episode of care. 
Comment: Several commenters stated 
that although CMS claimed it had 
insufficient data for a one-time 
adjustment to the standard Federal rate, 
and proposed a postponement of this 
evaluation and potential policy 
implementation, we asserted that we 
had sufficient data when we proposed 
the payment revision to the SSO policy. 
The commenters believe that if we have 
insufficient data for the purposes of 


- determining the former policy, we have 


insufficient data for the major policy 
change signified by the proposed SSO 
payment policy revision. The 
commenters stated that when comparing 
data from FY 2003 to FY 2004 for SSO 
cases, there was a decrease of SSO cases 
from 48 percent in FY 2003 to 37 
percent in FY 2004. Since FY 2004 was 
the second year of the transition to full 
payments under the LTCH PPS and 
LTCHs were paid using a blend (that is, 
60 percent of payments were based on 
what would have been paid under the 


first year that more than 50 percent of 
each LTCH PPS will be based on the 
Federal rate and impacted by the SSO 
payment criteria. The commenters 
maintained that we will only be able to 
determine whether the current SSO 
payment methodology is fair after we 
compare more than one year of cost 
reporting data post transition, a valid - 
analysis of facility characteristics and 
resources of LTCHs to acute care 
hospitals for the same DRGs. 


Response: We do not believe that the . 
position we have taken in these two 
policy areas, establishing a revised 
payment option for SSO cases and 
postponing the one-time adjustment to 
the standard Federal rate is inconsistent. 
Rather, these proposals are based on two 


’ different data sources that have different 


collection procedures different 
analytic potentials. We believe, for 
reasons explained below, that the 
changes that we have made to the 
payment options for SSO discharges are 
based on credible and sufficient data 
even though the transition period to full 
payments under the Federal rate 
specified in § 412.533 is not yet 
complete. The data, which we utilized 
when we designed the SSO policy at the 
outset of the LTCH PPS for FY 2003 
(which is the basis for the 48 percent 
figure of the ‘‘base year’ SSO cases) was 
based on LTCH data generated during 
FY 2001 when LTCHs were still being 
paid under the TEFRA system. — 
Notwithstanding providing for a 5-year 
transition and our earlier projections 
that in FY 2003 payments would be 
more generous under the blend (that is, 
we believed that 49 percent would opt 
for the blend, whereas 51 percent would 
opt for full Federal payments), the DRG- 
based per discharge payments under the 
LTCH PPS provided an incentive so 
that, based on the data used in the RY 
2005 LTCH PPS final rule from the 
Provider Specific File at the close of CY _ 
2003, in fact, we estimated that 93 : 
percent of LTCHs would be paid fully 
under the LTCH PPS for RY 2005 (69 FR 
25701, May 7, 2004). We believe that 
this indicates LTCH behavior at that 
point, which was in the middle of the 


_ second year of the 5-year transition, was — 


being shaped by the incentives 
associated with all aspects of the LTCH 
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PPS, from more accurate coding of LTC- 
DRGs, to the graduated payments under 
~ the SSOs, as well as to the financial 
advantages inherent in 100 percent 
payment under the Federal rate. 
Furthermore, for purposes of evaluating 
patient-level data, we use the MedPAR 
claims files which are updated 
quarterly. Therefore, for FY 2004, using 
the best available data for the RY 2007 
LTCH PPS proposed rule, we were able 
to determine that based on 118,525 
cases from 337 LTCHs, 10,530 
discharges have lengths of stay of 7 days 
ar less; 16,411 of 8 to 14 days; 36,989 
of 15 to 25 days; and 54,595 of greater 
than 25 days. When we evaluated SSO 
data, therefore, we did not base either 
the proposed revision of the SSO policy 
or the finalized policy on isolated data. 
Rather, we compared the data from FY 
2001, which was used to formulate the 
LTCH PPS, and the most recent 
available LTCH PPS discharge data 
available at that time (that is, FY 2004). 
At the outset of the LTCH PPS, we 
established a monitoring component 
(discussed in section XI. in this 
preamble of this final rule) which 
operates continually under the direction 
of our Office of Research, Development, 
and Information (ORDJ) and provides us 
with data analysis and policy input. We 
will continue-to monitor all aspects of 
the LTCH PPS, including the SSO 
policy, particularly in light of the 
finalized changes that we are making for. 
RY 2007, focusing on the impact of our 
revisions on LTCH behavior. As we 
noted in the RY 2007 LTCH PPS 
proposed rule, we would use the 
conclusion of the 5-year transition (FY 
2007) as a benchmark and for any 
adjustment under the one-time 
adjustment in RY 2008. We plan to 
conduct a comprehensive analysis of all 
of the payment adjustment policies, 
including our SSO policy, issued at the 
inception of the LTCH PPS for FY 2003. 
This payment analysis would be 
conducted to evaluate whether 
significant revisions would be 
appropriate. Moreover, the analysis of 
cost reports, and patient and facility 
- characteristics mentioned by some of 
the commenters were evaluated as part 
of the RTI study (which we expect to be 
submitted in final form later this year) 
discussed in section XII of this 
preamble. - 
_ The proposal to postpone the one- 
time potential adjustment to the 
standard Federal rate is addressed in 
greater detail elsewhere in these 
responses. However, we note that the 
data source for such an evaluation 
would be LTCH cost reports (CMS 
HCRIS files) and, given that a LTCH is 
permitted to submit its cost report 


within 6 months of the end of the cost 
report period, plus the lag time required 
for typical cost report settlement 
involving submission, desk review, and 
in some cases, auditing, we did not 
believe that the October 1, 2006 
deadline was reasonable particularly in 
light of the potential significance of any 
adjustment. Accordingly, we believe 
that in the context of the need to make 
adjustments that will be based on cost 
report data, it is accurate to state that 
the necessary data are not yet available. 
However, in the context of the SSO 
change which is based, in part, on the 
LOS data which are derived from claims 
information from the MedPAR files, 
those data are currently available, and 
therefore, it is appropriate to finalize 
that change based on existing data. 
Comment: Several commenters 
suggested that prior to finalizing the 
changes to the SSO policy specified in 
the RY 2007 LTCH PPS proposed rule, 
we should first evaluate the impact of 
the 25 percent rule which was based on 
many of the concerns that we expressed 
regarding movement of patients 
prematurely from acute care hospitals to 
LTCHs. 
Response: The regulation that the 
commenters refer to is ‘Special 
payment provisions for long-term care 
hospitals within hospitals and satellites 
of long-term care hospitals” which was 
implemented for October 1, 2004, and 
which focused on high percentages of 
patients being admitted to LTCH HwHs 
and satellites of LTCHs from host acute 
care hospitals and which specified 
payment adjustments, in general, for 
discharges in excess of 25 percent. We 
believe the SSO policy is not related to 
the special payment provisions for long- 
term care HwHs and satellites of LTCHs 
which was implemented for October 1, 
2004, and which focused on high 
percentages of patients being admitted 
to LTCH HwHs and satellites of LTCHs 
from host acute-care hospitals and 
which specified payment adjustments, 
in general, for discharges in excess of 


_ LTCH 25 percent. The SSO policy 
_ addresses the appropriate payment 


formula for patients with lengths of stay 
significantly below the average for 
LTCHs patients in that LTC-DRG. 
Therefore, we see no connection 
between the two policies and we believe 
that it is unnecessary to postpone 
modifications to the SSO policy. 

Comment: A few commenters 
questioned whether we had considered 
the impact of the expanded post-acute 
transfer rule in formulating the 
proposed changes in the SSO policy. 

Response: The expanded post-acute 
care transfer policy, which was finalized 
in the FY 2006 IPPS final rule (70 FR 


47411), affects DRGs that have a high 
volume of discharges to post-acute care 
facilities and a disproportionate use of _ 
post-acute care services. The purpose of 
the policy is to avoid providing an 
incentive for a hospital to transfer a 
patient to another hospital early in the 
patient’s stay to minimize costs while 
still receiving the full DRG payment. 
Although we expect that policy to have 
some impact on the discharge behavior 
of acute care hospitals because the 
expanded policy will reduce payments 
to acute care hospitals, under the IPPS, 
for discharges prior to reaching the 
geometric ALOS for one of the included 
DRGs, it does not necessarily affect the 
issues being addressed by the SSO 
policy change. Both of these policies are 
ensuring that Medicare payments are 
appropriate given the types of treatment 
provided in each setting. We believe 
that the revised payment formula for 


_ §SO patients that we are finalizing will 
appropriately pay LTCHs for delivering 


services to patients who do not 
otherwise require the lengths of stay 
that are characteristic of LTCHs. The 


SSO policy will address payments to 


LTCHs for patients discharged from the 
acute care hospital even after the 
geometric ALOS. 

Comment: Several commenters 
believe that we are incorrect that LTCHs 
could be admitting patients not. 
requiring long stays, noting that LTCHs 
actually have a disincentive to admit 
short stay patients because LTCH 
certification status can be at risk if the 
hospital does not maintain an ALOS of 
more than 25 days. 

Response: Under the TEFRA system, 
all inpatient days (whether covered by 
Medicare or not) were included in the 
LOS computation, and the mathematical 
determination was based upon the 
number of patient days—during the cost 
reporting period when they occurred— 
divided by discharges occurring during 
that same period of time (67 FR 55954, 
55971). With the establishment of the 
per discharge LTCH PPS, we restricted 
the patient count for purposes of 
qualifying as a LTCH solely to Medicare 
patients (67 FR 55971), and we 
implemented the policy of ‘“‘days 
following the discharges,” under which, 
if a patient’s stay crosses two cost 
reporting periods, the total days of that - 
stay (both covered and non-covered 
days) would be included in the 
computation during the cost-reporting 
period that the discharge occurred (69 
FR 257405, May 7, 2004). 

Our data reveals that the general 
ALOS of most LTCHs varies only 
slightly. Generally, LTCHs maintain an 
ALOS that is just over 25 days, meeting 
the statutory definition of a LTCH, that 
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is, having an ALOS of greater than 25 
days. Furthermore, we understand that 
LTCHs closely monitor their yearly 
ALOS and that one extremely long-stay 
case can mathematically offset for a 
number of short-stay cases. From 
studying the hospital-specific data, we 
believe that this is indeed the case for 
many LTCHs. We also believe that the 
payment policy that has been utilized 
since the start of the LTCH PPS for FY 
2003 has not operated as a financial 
disincentive for the admission of 
patients who will not ultimately require 
long-stay hospital-level care. In fact, we 
note that our data shows approximately 


27,000 SSO cases with a LOS of 14 days . 


or less. This indicates that even with 
over 20 percent of their discharges 
having such a short ALOS, LTCHs have 
maintained their greater than 25-day _ 
statutory ALOS. Therefore, we believe 


-that it is both possible for a LTCH to 
' maintain its designation and also admit 


many very short stay cases. 

Comment: We received comments 
requesting that we exempt subclause (II) 
LTCHs from the proposed changes to 
payments for SSO cases, which under 
our proposed regulation would be 
subject for cost reporting periods 
beginning on or after October 1, 2006. 
Because of the unique mandate 
established by the Congress for these 
LTCHs, the commenters believe that our 
proposed policy directly threatens the 
financial integrity of subclause (II) . 
LTCHs. The commenter noted that for 
FY 2004, we established a specific 
exception to the existing SSO policy 
because they presented data that 
indicated that over 50 percent of their 
patients would qualify as SSOs because 
of the Congress’ delineation of their 
unique census and mission. Therefore, 
the commenter states, subclause (II) 
LTCHs cannot control either case mix or 
LOS and most of our concerns about 
SSOs would be inapplicable to such 
LTCHs because of this category of 
facility’s unique services and programs. 

Response: By enacting section 4417(b) 
of the BBA, and providing an exception 
to the general definition of a LTCH as 
set forth in section 1886(d)(1)(B)(iv)(I) of 
the Act, the Congress recognized the 
existence and importance of a distinct 
category of LTCHs that might not 
otherwise warrant exclusion from the 
acute care inpatient PPS under 


- subclause (I). Under this provision, 


which we implemented at 

§ 412.23(e)(2)(ii), to qualify as a 
subclause (II) LTCH, a hospital must 
have first been excluded as a LTCH in 
CY 1986, have an inpatient ALOS of 
greater than 20 days, and demonstrate 
that 80 percent or more of its annual 


Medicare inpatient discharges in the 12- 


month reporting period ending in 
Federal FY 1997 have a principal 
diagnosis that reflects a finding of 
neoplastic disease. (62 FR 46016 and 
46026, August 29, 1997.) 
Acknowledging the distinction between 
hospitals qualifying as LTCHs under 
section 1886(d)(1)(B)(iv)(I) of the Act 
(subclause (I) LTCHs), when we 
developed the PPS for LTCHs, we 
revised the greater than 25 day ALOS 
criteria to include only Medicare 
patients for these subclause (I) LTCHs. 
However, for LTCHs under section 
1886(d)(1)(B)(iv)(ID of the Act 
(subclause (II) LTCHs), no change was 
made to the methodology for calculating 
the LTCH’s ALOS, since “* * * we 
have no reason to believe that the 
change in methodology for determining 
the average inpatient LOS would better 
identify the hospitals that Congress 
intended to exclude under subclause 
(II)” (67 FR 55974, August 30, 2002). 
Consistent with existing policies that 
differentiate between subclause (II) 
LTCHs and subclause (I) LTCHs, we 
agree with the commenters that it is 
reasonable for CMS to consider whether 
or not a policy that has been designed 


‘for LTCHs designated under subclause 


(I) can reasonably and equitably be 
applied to a subclause (II) LTCH 
without some measure of adjustment. 
Moreover, in establishing this category 
of LTCHs, in effect, the Congress limited 
its potential case-mix, therein 
distinguishing it even further from the 
larger group of LTCHs. Since the 
theoretical foundations of a DRG-based 
PPS are that where the costs of one case 
may exceed its payment, the opposite is 
also likely to happen, and that where 
some types of cases are always very 
expensive for a hospital to treat, Others 
are, in general, less costly, it is assumed 
that hospitals under a DRG-based 
system, therefore, can typically exercise 
some influence over their case-mix and 
their services to achieve fiscal stability. 
This option is generally not open to 
subclause (II) LTCHs. According to CMS 
claims data for CY 2001, at one 
subclause (II) LTCH, more than 93 
percent of Medicare patients expired. 
Over half of the patients at this hospital 
would qualify as SSOs (97 percent of 
those SSOs expired), where others had 
extremely long lengths of stay. 

By establishing subclause (II) LTCHs, 
the Congress provided an exception to 
the general definition of a LTCH under 
subclause (I), and therein endorsed the 
unique mission of a particular type of 
hospital. We do not believe that the 
Congress intended for policies put in 
place for LTCHs described under 
subclause (I) to undermine the viability 


ro LTCH described under subclause 
Il). 

As we evaluated the SSO policy for 
subclause (II) LTCHs, we believe that a 
LTCH in this category may not be able 
to readily address the type of patients 
and the costs it incurs for those patients 
as would LTCHs described under 
subclause (I). 

Accordingly, we are not finalizing the 
specific options to the SSO policy 
published in the RY 2007 LTCH PPS 
proposed rule for a subclause (II) LTCH. 
We have revisited the relevant data for 
subclause (II) LTCHs attendant upon 
receiving the comments, and we now 
believe that retaining the existing SSO 
policy with the three current options to 
govern Medicare SSO payments at the 
beginning of their first cost reporting 
period beginning on or after October 1, 
2006, continues to be both reasonable 
and equitable for subclause (II) LTCHs 
as well as for the Medicare program. 
Payments to subclause (II) LTCHs under 
the SSO policy, therefore, will be 
governed by the specific percentages 
and schedule at new § 412.529(e)(2)(v). 
We consider the current adjustment 
under the SSO policy for LTCHs 
designated under section 
1886(d)(1)(B)(iv)(ID of the Act and 
§ 412.23(e)(2)(ii) to be a reasonable and 
equitable response to the particular 
situation of a subclause (II) LTCH under 
the LTCH PPS. 

Comment: Several commenters noted 
that SSO policy has been a feature of the 
LTCH PPS since the start of FY 2003, 
and, therefore, payments for care to this 
population based upon SSO 
methodology were anticipated in setting 
the standard Federal rate. The 
commenters stated that to cut SSO 
payments so radically at this time raises 
issues relating to the PPS’s budget 
neutrality and to finalize the SSO policy 
without a “material increase in payment 
rates for inlier cases,”’ casts doubts on 
the ongoing fairness of the overall 
payment system. 

Response: We believe that 
commenters’ when referring to the 
budget neutrality requirement mean a 
system-wide budget neutrality 
requirement. A system-wide budget 
neutrality requirement means, 
specifically, payments under the LTCH 
PPS are always estimated to equal ~ 
estimated system-wide (that is, 
aggregate) payments that would have 
been made under the reasonable cost- 
based (TEFRA) payment methodology if 
the LTCH PPS were not implemented. 
We disagree with the commenter’s claim 
that the SSO policy violates the 
statutory requirement that the LTCH 
PPS be budget neutral. We note that 
under section 123(a) of the BBRA, 
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Congress required that the Secretary 
develop “* * * a per discharge 
prospective payment system for 
payment for inpatient hospital services 
of long-term care hospitals described in 
section 1886(d)(1)(B)(iv) of the-Act (42 
U.S.C. 1395ww(d)(1)(B)(iv)) under the 
Medicare program. Such system shall 
include an adequate patient 
classification system that is based on 
diagnosis-related groups (DRGs) and 
that reflects the differences in patient 
resource use and costs, and shall 
maintain budget neutrality.” We have 
interpreted the requirement to 
“maintain budget neutrality” to require 
that the Secretary set total estimated 
prospective payments for FY 2003 equal 
to estimated payments that would have 
been made under the TEFRA 
methodology if the PPS for LTCHs was 
not implemented. It has been our 
consistent interpretation that the 
statutory requirement for budget 
neutrality applies exclusively to FY 
2003. In FY 2003, we set total estimated 
LTCH PPS payments for FY 2003 equal 
to estimated payments that would have 
been made under the TEFRA 
methodology if the PPS for LTCHs was 
not implemented. Consequently, we 
believe that we have satisfied the budget 
neutrality requirement under the 
statute. Moreover, we have broad 
discretionary authority under section 
_ 123(a)(1) of the BBRA as amended by 
section 307(b)(1) of the BIPA to provide 
appropriate adjustments, including 
updates. Thus, we are acting within that 
broad authority in establishing changes 
to the SSO policy beginning in RY 2007. 
There are several reasons that we do 
not believe that the Congress intended 
perpetual system-wide budget 
neutrality. We note below, a partial list 
of those reasons. For example, a system- 
wide budget neutrality requirement that 
applies perpetually would affect the 
Secretary’s ability to operate the - 
prospective payment system for LTCHs 
efficiently. To illustrate, if the Secretary 
were to propose to adjust payments 
upward in a particular instance because 
he finds that payments are “too low”, 
under a perpetual budget neutral system 
the Secretary would be forced to reduce 
estimated payments for other cases to 
fund the additional costs associated 
with the proposed adjustment. 
However, this shifting of resources may 
then cause payments to LTCHs for those 
cases that were being reduced to offset 
the proposed adjustment to then be 
inappropriately “too low.”’ We do not 
believe the Congress intended such a 
result for every adjustment that will be 
made to the LTCH PPS in perpetuity. 
Rather, as with all dynamic and 


evolving systems, we believe that based 
upon monitoring and the analysis of 
data, the Secretary has the discretion 
and obligation to formulate polices and 
establish payment adjustments that will 
ensure that the Secretary continues to 
pay LTCHs appropriately for beneficiary 
care. 

Also, we note that none of the 
statutory charges for the other 
prospective payment systems (for 
example, IPPS, SNF PPS, IRF PPS) 
require system-wide budget neutrality 
for perpetuity. We are not aware of 
anything unique about LTCHs or the 
need to establish a LTCH PPS that 
would have compelled the Congress to 
legislate a system that mandates budget 
neutrality in perpetuity. Consequently, 
we do not believe that in the instant 
case, the Congress departed from its 
consistent approach for budget 
neutrality and intended to create a 
statute which applies a completely 
different standard to the LTCH PPS. 

As noted above, we will not be 
finalizing the specific IPPS-comparable 
payment option that we proposed for 
SSO cases, but rather have significantly 
modified the formula, in large part, 
because of our responsiveness to our 
commenters’ concerns. Despite this, we 
have no reason to believe that ‘‘inlier”’ 
cases are being “underpaid’”’ at LTCHs. 
MedPAR data from FY 2003 and part of 
FY 2004 indicate an aggregate 16.1 
percent margin on LTCH inlier cases. 
We believe that the SSO policy that we 
are finalizing, as described in detail 


no additional need to increase payments 
to LTCH inlier cases as a consequence 
of this policy. 

Comment: We received one comment’ 
asking if we considered what would be. 
the impact on the calibration of the 
LTC-DRG weights under the proposed 
changes in payments for SSOs. 

Response: As discussed in the FY 
2006 IPPS final rule when we updated 
the LTC-DRGs and relative weights (70 
FR 47336), the LTC—DRG relative 
weights were adjusted for SSOs by using 
the ratio of the LOS of the case to the 
geometric ALOS of the LTC-DRG and - 
does not use the actual payment amount 
(or cost) to adjust for SSO cases in the 
annual recalibration of the LTC-DRG 
relative weights. Therefore, the changes 
to the SSO policy would have no impact 
on the LTC-DRG relative weights. 
Under the current LTC-DRG relative 
weight recalibration methodology, there 
is no reason for changing how the LTC- 
DRG relative weights are computed 
under the final SSO policy. 

Comment: A number of commenters ~ 
stated that the proposed IPPS- 
comparable option for payment under. 


the SSO policy is a violation of the 
express will of the Congress in 
establishing the category of hospitals 
that were excluded from the IPPS under 
section 1886(d)(1)(B) of the Act. The 
commenters stated that under that 
provision the Congress acknowledged 
that these excluded hospitals (that is, 
LTCHs, IRFs, IPFs, childrens hospitals 
and cancer hospitals) could not 
reasonably be paid under a DRG system — 
that had been designed to pay for ~ 
treatment in acute care hospitals under 
the IPPS. Further, these commenters 
stated that we had thwarted the 
intentions of the Congress to establish a 
unique PPS that is specific to LTCHs in 
subsequent legislation (that is, the 
BBRA of 1999 and the BIPA of 2000). 
The commenters claimed that the 
proposed IPPS-comparable option to the 
SSO payment policy would be 
forbidden under these enabling statutes 
because such a payment option would 
ignore the “differences in patient 
resource use and cost” at LTCHs. One 
commenter criticized our use of the 
phrase “a payment otherwise 
comparable to what would have been 
paid under the IPPS”’ as a disingenuous 


- attempt to side-step the Congiessional 


mandate that the LTCHs not be paid 
based on the acute care IPPS. Therefore, 
the commenter believes that we violated 
the statutory intent that LTCHs be 
excluded from the IPPS in issuing the 
proposed IPPS-comparable payment 
adjustment under the revised SSO 


policy. 
above, is reasonable and fair, and we see , 


A number of commenters cite our 
proposed policy as a violation of the 
Court’s two-prong test for validity of a 
regulation established under Chevron 
U.S.A., Inc. v. Natural Resources 
Defense Counsel, Inc. 467 U.S. 837, 
842-843 (1984). Under the ruling, the 
Court asks whether the Congress 
addressed, in clear language, the issue 
in question and, if the answer is 
affirmative, the effect is given to the 
“unambiguously expressed intent of the 
Congress.” If the ‘‘statute is silent or 
ambiguous with respect to the specific 
issue,” the Agency’s interpretation is 
allowed to stand as long as it is based 
on a permissible construction of the 
statute.” Id at 843. Deference to the 
Agency’s interpretation is “only 
appropriate when the agency has 
exercised its own judgment” and is not 
based upon an erroneous view of the 
law. 

Response: In responding to the 
commenters’ claims, we would first © 
reiterate that we are not finalizing the © 
specifics of the proposed IPPS- 
comparable option for payments under 
the SSO policy. In response to 
commenters’ concerns and following ~ 
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further data and policy analysis we 
believe that the policy that we are 
finalizing in this rule, and described in 
detail above, fairly addresses a 
circumstance that we presume was not 
envisioned when the Congress 
authorized the LTCH designation at 
section 1886(d)(1)(B)(I) of the Act (that 
is, paying for a substantial number of 
short stay patients—particularly those 
with extremely short stays—under a 
payment system designed to treat long- 
stay patients). Moreover, we believe that 
the quote used to establish 
Congressional intent actually addresses 
the situation that we faced in 
determining how to pay for short stay 
patients at a LTCH: ‘‘[T]he DRG system 
was developed for short-term acute care 
general hospitals and as currently 
constructed, does not adequately take 
into account special circumstances of 
diagnoses requiring long stays” (Report 
of the Committee on Ways & Means, 
U.S. House of Representatives to 
Accompany HR 1900, HR Report No. 
98-25, at 141 (1983) Legislative history 
of the 1983 SS Amendments). We do not 
believe that we violated Congressional 
intent in either the BBRA of 1999 or the 
BIPA of 2000 in establishing a payment 
adjustment under the LTCH PPS that 
addresses our concerns about a 


significant number of short stay patients - 


being treated at LTCHs. As indicated 
previously, section 123 of the BBRA, as 
amended by section 307(b)(1) of the 
BIPA confers broad discretionary 
authority on the Secretary to implement 
a prospective payment system for 
LTCHs, including providing for 
appropriate adjustments to the payment 
system. This broad authority gives the 
Secretary great flexibility to fashion a 
LTCH PPS based on both original 
policies as well as concepts borrowed 
from other payments systems that are 
adapted, where appropriate, to the 
LTCH context. In the instant case, our 
finalized SSO policy utilizes, in large 
part, principles from the IPPS payment 
methodology and builds upon those 
concepts to create a LTCH PPS payment 
adjustment that results in an 
appropriate payment for those inpatient 
stays that we believe could be more 
appropriately treated in another setting. 
The PPS system authorized under both 
the BBRA and the BIPA emphasized the 
' specific needs, resource use, costs, and 
payments for the patients who required 
hospital-level care for extended stays. 
Moreover, the authority extended to the 
Secretary by the BIPA included the 
discretion to ‘‘provide for appropriate 
adjustments to the long-term hospital 
payment system,” which, from the 
inception of the LTCH PPS for FY 2003, 


we have interpreted to include the 
establishment of a payment adjustment 
for discharges that have lengths of stay 
considerably less than the ALOS and 
that receive significantly less than the 
full course of treatment for a specific 
LTC—DRG” (67 FR 55995; August 30, - 
2002). Rather than our special payments 
for SSO violating the Congressional 
mandate for a distinction between the 
payment systems for acute care 
hospitals and, as according to the 
committee report cited above, 
“diagnoses requiring long stays,”’ we 
believe that our payment policies are 
directly in accord with Congressional 
intent. We further believe that the new 
option of the blended payment actually 
captures Congressional intent since as 
the LOS appears to be more typical of 
the type of stay for which the LTCH PPS 
was established, the payment is based 
on a decreasing percentage of IPPS- 
comparable per diem payment amount 
while the percentage of payment based 
on the 120 percent of the LTC—DRG per 
diem payment amount increases. 
Therefore, we believe that our finalized 
payment adjustment for SSOs under 
which one payment option could be a 
blend of a percentage of an IPPS- 
comparable per diem payment amount 
that will decrease in direct proportion to 
an increase in the LOS and a percentage 
payment of the 120 percent LTC-DRG 
per diem payment amount, which will 
increase based on the LOS at the LTCH, 
is grounded in several existing Medicare 
payment adjustments. We also believe 
that the gradually shifting percentage of 
the payment blend recognizes the 
increasing use of resources and costs as 
the stay lengthens, and it is consistent . 
with the Ways and Means Committee’s 
above-cited definition of “special 
circumstances of diagnoses requiring 
long stays.” 


We disagree with commenters that 
our LTCH PPS SSO policy that is based 
on an IPPS comparable payment amount 
is a payment under the IPPS. As 
indicated in various places throughout 
the preamble, section 123 of the BBRA, 
as amended by section 307(b)(1) of the 
BIPA, confers broad discretionary 
authority on the Secretary to implement 
a PPS for LTCHs, including providing 
for appropriate adjustments to the 
system. This broad authority gives the 
Secretary great flexibility to fashion a 
LTCH PPS based on both original 
policies as well as concepts borrowed 
from other payment systems that are 
adapted, where appropriate, to the 
LTCH context. In the instant case, our 
finalized SSO policy utilizes principles 
from the IPPS payment methodology 
and builds upon those concepts to 


create a LTCH PPS payment adjustment 
that results in an appropriate payment 
for those inpatient stays that we believe 
do not typically belong in LTCHs but 
would be more appropriately treated in 
another setting. In this final rule, we are 
further refining our existing SSO policy. 
Therefore, we disagree with commenters 
that the Secretary is acting in 
contradiction of the statute and 
inconsistently with the Chevron 
doctrine. 

Comment: Several commenters stated 
that when the Congress established 
LTCHs, they were described as hospitals 
with “‘an average in patient LOS of 
greater than 25 days” and that the 
statute did not say that cases must stay 
a “minimum of 25 days.” The 
commenters stated that the word 
“average” implies half of the lengths of 
stay would be below 25 days. The 
commenters maintained that statements 
made by CMS indicate that short stays 
at LTCHs are inappropriate. However, _ 
the commenter claims that it was clearly 
the Congress’s intent that in establishing 
the definition of LTCHs, half of the 
patients would stay for fewer than 25 
days. 

Response: We agree with the 
commenter that the statutory definition 
of a LTCH as a hospital with an ALOS 
of greater than 25 days allows a hospital 
to include short stay patients in meeting 
the average of greater than 25 days 
threshold. However, in both the BBRA 
and the BIPA, which authorized the 
development of the LTCH PPS, the 
Secretary was granted considerable 
authority to examine and to provide 
appropriate adjustments to the system. 
We believe that both in establishing 
LTCHs as hospitals excluded from the 
IPPS and also in mandating the 
development of the LTCH PPS, the 
Congress intended LTCHs to treat long- 
stay patients with lengths of stay of 
approximately 25 days or more. The 
specific policies that we have 
established under the LTCH PPS are 
based on our interpretation of what the. 
Congress intended for payment to 
LTCHs in the treatment of patients 
requiring an extended stay that could 
result in higher costs to the Medicare 
program. The SSO policy at § 412.529 is 
an example of the premises upon which 
we developed the LTCH PPS since it 
provides for fractional payment of the 
LTC-—DRG to a LTCH for stays that do 
not require the full resources typical of 
LTCHs. Similarly, the charge data 
generated from SSOs are given a 
fractional weight in setting LTC-DRG 

weights as opposed to those cases that 
generate a full LTC-DRG payment. 
Given the broad discretionary authority 
conferred by the statute to develop the 
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LTCH PPS, -we do not believe the 
Congress intended to limit the 
Secretary’s ability to make adjustment 
under the LTCH PPS for those cases that 
do not receive the full resources of a 
case in the respective LTC—DRG. 

Comment: One commenter urged us 
to review how Medicare Advantage 
views the use of LTCHs. If a patient 
covered by Medicare Advantage (MA) is" 
at risk of deconditioning, according to 
the commenter, the patient is sent to a 
specific LTCH. This is because the 
prospects for restoration are increased © 
and, additionally, such a policy also 
opens the plan’s ICU and overall bed- 
day utilization rates. 

Response: MA plans are required to 
furnish enrollees with all medically 
necessary Medicare A and B services. 
Accordingly, MA coordinated care plans 
must contract with Medicare certified 
hospitals to ensure hospital access for 
its enrollees in the plan’s service area. 
In some areas where there are 
cooperating LTCHs, MA organizations 
may elect to contract with LTCHs to 
provide care for their plan members. 
However, the terms of these contracts, 
including payment rates, are unique for 
each MA organization, its contracted 
providers (for example, LTCHs), and 
hospitals. Therefore, we are not able to 
comment on the particular situation to — 
which the commenter is referring. 

Comment: Several commenters stated 
that the proposed IPPS-comparable 
payment adjustment option under the 
SSO policy created a strong incentive to 
“slow down provision of care” because 
by extending the stay of a SSO LTCH 

_ patient by a few days (depending upon 
the particular LTC-DRG), a LTCH 
would receive the full LTC-DRG 
payment rather than the least of the 
proposed SSO formula, which could 
result in an IPPS-comparable payment 
to the LTCH. The commenters believe 
that it is in the LTCHs’ best interests. not 
to discharge the patient because the 
payment difference between the IPPS- 
comparable payment adjustment and 
the full LTC-DRG payment is so 
significant, particularly for stays 
approaching the % geometric ALOS 
threshold. A number of commenters 
stated that the proposed payment policy 
for SSOs actually inverted the logic of 

- the PPS and rather reinforced the former 
incentive of cost-based reimbursement 
because more profit would be derived 
from longer stays. The commenters 
urged us to reconsider the proposed 
policy because they believe it 
contradicts the fundamental principle of 
a PPS, which is to reward efficiency. 
Several commenters asserted that under 
the proposed policy, successfully 
discharging the patient earlier because 


of efficiency and expertise to alternative 
care settings results in a financial 
penalty. Moreover, the commenters 
claimed this rewards providers who 
keep patients through the threshold. 
Furthermore, several commenters stated 
that our proposed revision to the SSO 
policy (that is, the IPPS-comparable 
payment option), which commenters 
said would significantly underpay SSO 
patients, countered the principles of 
prospective payment. Other commenters 
asserted that all PPSs operated in terms 
of an “averaging principle” which we 
were violating with the proposed IPPS- 
comparable payment option under the 
SSO policy. One commenter specified 
that “SSO reimbursements are currently 
providing the margins that keep overall 
PPS payments in balance by offsetting 
losses on HCOs in particular.” One - 
aspect of this principle that they claim 
we are violating, is that by eliminating 
the opportunity for LTCHs to care for 
patients with costs that are less than 
Medicare payments, we are eliminating 
chances for those LTCHs to overcome 
losses by caring for patients whose costs 
of treatment exceed reimbursement 
levels. 


Response: We understand the 
commenters’ concerns that our 
proposed IPPS-comparable payment 
option under the SSO policy could 
extend patient stays (that is, “slowing 
down the provision of care’’) to exceed 
the threshold and thus be paid a full 
LTC-—DRG payment. In response to this 
comment and also to the claim that 
finalizing such a policy could have the 
unintended effect of “inverting” the 
logic of prospective payments so that an 
LTCH would reap financial benefits 
from longer (perhaps less-efficient) 
stays, we would reiterate that we are not 
finalizing the specific proposed policy 
to which the commenters refer. We 
believe that the policy that we are 
establishing in this final rule more 
directly addresses our concerns that the 
current payment formula under the 
LTCH PPS overpays for those very 
short-stay SSO cases that could 
otherwise have been treated in a short- 
term acute-care setting, while the final 
policy provides a higher payment 
amount than the proposed policy for 
SSOs with longer lengths of stay. The 
graduated payment scale, which 
increases the proportion of a LTC—DRG- 
based payment while decreasing the 
proportion of an IPPS-comparable-based 
payment, pays appropriately for long- 
stay cases while not overpaying for very 
short SSO stays. Under this finalized 
policy, Medicare will be paying more 
appropriately for the shorter stays that 
we believe could otherwise be treated in 


an acute care hospital while paying 
significantly more for those longer-stay 


_cases that more closely resemble typical 


LTCH cases. Moreover, we believe that 
the graduated per diem increase of 
payments based on LTC-DRG weights 
in our final SSO policy does not 
penalize LTCHs for effective care that 
could result in an earlier discharge. 
Rather we believe that the policy 
provides for a fair payment for the 
efficiency and expertise that, in the case 
of an appropriate LTCH admission, 
could lead to a discharge that would be 
somewhat below the five-sixths SSO 
threshold and’thus be paid as a SSO. 
Although we will be monitoring LTCH 
behavior, it is also our expectation that 
this revised policy will provide minimal 
rewards for unnecessarily lengthening a 
sta 
Por the commenters that indicated 
that the SSO policy is inconsistent with 
the averaging principle inherent in a 
PPS, we believe it is very important to 
evaluate the adjustment in light of the 
following. In a PPS there are numerous 
principles (for example, appropriate 
payment, predictability, averaging, 
beneficiary access to appropriate care, 
equity) that we try to balance 
simultaneously when making policy 
decisions. The averaging principle, 
while an important principle in the 
LTCH PPS, is not the only principle by 
which we make our policy decisions. 
For example, in the case of SSOs and 
HCOs, we must determine how to 
appropriately pay for aberrant cases that 
are much shorter (in the case of short 
stays) and much costlier (in the case of 
HCOs) when compared to typical cases 
in the relevant LTC-DRG. 

In the case of short stays, if we failed 
to adjust the payment to reflect that the 
case did not receive the full resources of 
a typical LTCH stay for the particular 
DRG, the PPS payment would be greatly 
“overpaying” for the stay, may serve as 
an incentive to game the system, and 
would waste valuable Trust Fund 
dollars. Similarly, in the case of HCOs, 
if we did not adjust the payment to 
reflect the extraordinary high costs that 
a LTCH was incurring for treating a 
particular patient when compared to a 
typical case in the respective LTC-DRG, 
we would be “underpaying” 
significantly for the case. We have 


stated that providing additional money _ 


for HCOs strongly improves the 
accuracy of the payment system as well 
as reduces the incentive to under serve 
these patients (69 FR 55954 and 56022). 
Since we do not pay short stays outliers 
or HCOs an amount paid to “inliers’”’/ 
cases that have lengths of stay or costs 
commensurate with other cases in the — 
respective LTC-DRG, but instead make 
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payment adjustments to reflect the 
unique circumstances of these cases, the 
averaging principle is less heavily 
emphasized under these circumstances 
to achieve equity, appropriate payments 
that accurately reflect resource costs at 
the patient and hospital level, and 
beneficiary access to medical care. 

We believe that, given that LTCHs are 
defined as acute care hospitals that have 
an average inpatient LOS of greater than 
25 days, the payment policies under the 
LTCH PPS appropriately reflect the 
averaging principle. That is, where some 
cases within the inlier range will have 
generated relatively lower costs, other 
cases will generate higher costs and 
Medicare will pay a LTCH the same for 
both less and more costly cases. The 
SSO policy, along with the HCO policy, 
addresses payments for cases that fall 
outside the normal types of averaging in 
the inlier range in the PPS and ensures 
that payment for SSO cases is not 
greatly in excess of the resources 
required to treat those cases. The 
payment system modeling and data 
projections that we generated in 


developing the revised payment options | 


for SSOs that we are finalizing in this 
final rule at § 412.529(c)(4), indicates 
that our payments will be consistent 
with the particular way in which the 
“averaging principle” is applied to the 
LTCH PPS, described above. Therefore, 
this policy that we are finalizing does 
not represent a change from the 
underlying premise of either the 
prospective payment or the particular 
approach that we used in determining 
how to pay for short stays at LTCHs 
since the outset of the LTCH PPS for FY 
2003. We also believe that this finalized 
policy should reduce any payment 
incentive under the present SSO policy 
to admit short-stay patients who could 
otherwise be treated at short term acute 
care hospitals paid for under the IPPS. 
With regards to the commenters who 
noted that, “SSO reimbursements are 
currently providing the margins that 
keep overall PPS payments in balance 
by offsetting losses on HCOs in 
particular,’ we would note that 
MedPAR data from FY 2003 and part of 
FY 2004 also reveal that payments to 
LTCHs for SSOs and inliers more than 
offset losses for HCOs and, in fact, 
produces an aggregate average margin of 
10.5 percent. Furthermore, since the 


‘HCO threshold decreased from RY 2004 


to RY 2005 from $19,590 to $17,864, it 
is probable that the aggregate margin for 
the later period is even higher. 
Therefore, the policy that we are 
finalizing will decrease the margins that 
our data indicates have generally been 
realized by LTCHs for their SSO 
patients under the existing SSO 


payment policy. In large part, these 
margins have resulted from excessive 
payment for those very short-stay SSO 
cases. However, we are not finalizing 
the proposed policy which would have 
significantly reduced Medicare 


- payments for all SSO discharges. We 


believe that the revised SSO payment 
policy that we are finalizing addresses 
our concerns with excessive payments 


for very short stay SSO cases while 


providing a higher payment amount 
than the proposed policy for SSOs with 
longer lengths of stay. 

Comment: One commenter noted that 
payments under the SSO policy that we 
have proposed under the IPPS- 
comparable option did not account for 
cases that are SSOs at LTCHs but would 
be HCOs at a short term acute-care 
hospital. In addition, the commenters 
state that it is possible that these cases 
could qualify as a HCO at a short term 
acute-care hospital and still be an SSO 
at the LTCH. 

Response: The commenter’s statement 
is accurate. Although we are not 
finalizing the specific proposed IPPS- 
comparable payment option, we remain 
concerned about making appropriate 
payments to LTCHs and ensuring that 
appropriate patient care is what 
determines admission to a LTCH. In our 
reevaluation of our SSO policy, we have 
expressed concern that our policy either 
at the short term acute-hospital or the 
LTCH-level may provide an incentive 
for LTCHs to admit patients from short 
term acute-care hospitals once their 
costs exceed what the hospital expected 
Medicare to pay—a circumstance that 
we did not want our payment policy to 
encourage either at the acute care 
hospital or at the LTCH. Rather, a 
patient treated at a short term acute-care 
hospital who becomes a HCO patient, 
upon being stabilized and still 
continues to need hospital care, could 
appropriately be discharged to a LTCH 
for post-acute care. In this situation, the 
patient would have received the full 
measure of treatment at the short term 
acute-care hospital since the high costs 
associated with outlier payments are 
included in the computations leading to 
both the establishment of the DRG 
relative weights, as well as setting the 
fixed-loss amount associated with the 
HCO threshold. Therefore, the goal of 
our payment policy is for Medicare to 
pay appropriately for the care given to 


the patient and for the patient’s required 


level of care to be the determining factor 
in hospital admissions. 

Comment: Many commenters 
submitted suggestions for us to consider 
as we move to establish both facility and 
patient-level criteria for LTCHs as 
recommended in MedPAC’s June 2004 


Report to Congress. One commenter 
asserted that: Adjustments should not 
compromise quality of care to 
beneficiaries or limit access to services; 
the payment system should reward 
providers that provide high quality, cost 
efficient care to Medicare beneficiaries; 
adjustments should not undermine the 
predictive power of the PPS or its 
efficiency in tying payments to actual 
service costs; the payment system 
should remain as uncomplicated and - 
transparent as possible to providers; 
with the exception of very HCOs, 
payment policy should never result in 
payment below cost; and the payment 
system should permit providers to 
achieve reasonable margins as a basis 
for implementing technologies and 
replacing or renovating existing 
physical plant or equipment. Another 
commenter specified that we should 
adopt requirements for pre-admission, 
concurrent and post-hoc review of the 
appropriateness of LTCH admissions, as 
well as require physician certification (a 
practice that is required for other 
providers) of medical necessity for 
LTCH services based on guidelines 
established by CMS through the notice 
and comment rulemaking process. 


Another commenter urged us to adopt 
uniform admission and continuing stay 
screening criteria to ensure that only 
appropriate patients are admitted to 
LTCHs, noting that some LTCHs use 
InterQual (a product of McKesson 
Provider Technologies) which is the 
screening instrument used by the 
majority of QIOs and that we should 
require the use of this or some other 
instrument. We were also urged to adopt 
MedPAC’s recommendation and expand 
the sample of LTCH cases reviewed by 
QIOs for admission and continuing stay 
appropriateness. Several commenters 
informed us that an association o 
LTCHs and a QIO are developing ~ 
screening criteria that ensure the 
severity of illness and the intensity of 
treatment is appropriate and valid. One 
commenter specifically requested that 
we change the criteria for LTCH 
classification. The recommended 
changes included measuring and 
monitoring LTCH patient characteristics 
by using a 25-day ALOS and requiring 
that at least 50 percent of every LTCH’s 
discharges would be classified into an 
APR-DRG severity of illness (SOT) level 
3 or 4. Several commenters addressed 
the issue of patient outcomes, 
specifically whether there is any 
relationship between higher payments 
at LTCHs and improved patient ; 
outcomes when the similar patients are 
treated in different treatment centers. 
Many commenters acknowledged our 
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concern about the appropriateness of 
the “shortest” of the short stays at 
LTCHs and the payment consequences 
for the Medicare system but stated that 
the focus on clinical and facility level 
criteria was a viable alternative, that is, - 
“* * * provide needed cost savings 
while assuring that the clinical 
determination of proper level of care 
continues to be based on medical 
necessity determination.” Several 
commenters offered to work with 
Medicare to develop sound and 
reasonable criteria that would allow us 
to tighten clinical criteria appropriately. 
It was suggested that we work with 
industry to develop a consensus on 
patient assessment and placement 
criteria. Several commenters asserted 
that the proposed policies do not 
address the real problems cited by CMS 
regarding the growth of the LTCH 
industry and the behavior of some 
operators. The commenters warned that 
these problems will continue until we 
have established facility and patient 
level standards. One commenter noted, 
“{UJntil this occurs, too many operators 
will continue to find ways to admit low 
acuity patients and capture a payment 
mechanism that was carefully 
developed to serve complex, high acuity 
patients. This will continue to offer the 
high profit margins that drive the rapid 
growth of LTCHs.”’ 

Response: We thank the commenters 
for sharing their thoughts on the future 
of the LTCH PPS, the direction we 
should follow to assure the highest level 
of patient care, admission and treatment 
- of appropriate patients at LTCHs, and 

fair payment policies. We note that 
_ LTCHs are certified as acute care 
hospitals but are classified as LTCHs for 
payment purposes. We believe the 
commenter means to address the issue 
of classification. In response to the 
commenters that specifically requested 
that we change certification criteria for 
LTCH classification, we note that such 
action may require legislative action. 
Recommendations that we focus on the 
relationship between patient outcomes 
and payments and appropriate 
placement and assessment criteria echo 
some of the major issues that we have 
asked RTI to study. We are aware of 
McKesson Provider Technologies’ 
screening instrument, InterQual, and its 
use by many QIOs as well as LTCHs, 
and we have been informed of the work 
being done by individual hospital 
groups and hospital associations to 
develop other instruments. (Suggestions 
regarding the roles of QIOs in evaluating 
LTCH admissions are addressed . 
elsewhere in these responses.) We 
appreciate the statements made by many 


commenters in support of concerns 


underlying many of our policies and for 
the overall goals of our regulations. We 
believe that we have been accessible to 
providers and we thank them for their 
offers to participate in further 
discussions on the development of 
criteria. Moreover, we also support the 
strengthening of pre-admission provider 
certification criteria for LTCH 
admissions and any other criteria that 
better define medically complex 
patients for the purpose of 
distinguishing them in terms of 
appropriate level of care. We believe 
that many of the issues raised by 
commenters will be addressed in RTI’s 
final recommendations, which we 
expect to be submitted in the late Spring 
of 2006. We further believe that under 
the revised SSO policy blend option 
that we are finalizing in this final rule, 
the Medicare program will pay for short 
stay cases under a fair, equitable, and 
reasonable methodology which will not 
undermine patient access to LTCHs, 
should not result in any compromise in 
the quality of care offered by LTCHs, 
and will not undermine either the 
principles nor the predictive power of 
the LTCH PPS. 
Comment: MedPAC commented that 
they share our concerns about short stay 
patients in LTCHs. However, MedPAC 
found that our proposed revisions to the 
SSO policy “too severe” because they 
believe that over time the policy would 
continue to affect a large percentage of 
admissions regardless of the admission - 
policies of LTCHs. Furthermore, 
MedPAC does not believe that our 
proposed policy addresses the 
underlying problem of LTCHs which is 
the lack of patient and facility criteria, — 
including national admission standards 
(such as specific clinical characteristics 
and treatments), as well as discharge 
criteria. MedPAC notes facility 
characteristics could include 
requirements for multidisciplinary 
teams, and a requirement that a 
percentage of cases meet established 
SOI criteria. MedPAC urged us to move 
forward with their recommendations for 
the development of this criteria, 
outlined in the June 2004 Report to 
Congress (which they understand is the 
goal of RTI’s work). MedPAC believes 
moving in this direction would better 
provide appropriate care to beneficiaries 
who need the level of care provided by 
LTCHs. 
Response: We thank MedPAC for 
supporting our goals regarding short 
stays at LTCHs. As noted above, we are 
not finalizing the proposed policy. 
Rather, we have developed a policy 
which we believe will eliminate many 
of the incentives to admit inappropriate 


patients whose very short stays do not 
require the full resources of a LTCH. We 
agree with MedPAC’s assertions that 
evaluating the development of patient 
and facility criteria, and the 
establishment of national admission 
standards including clinical 
characteristics and treatments, as well 
as discharge criteria, are of central 
importance. Our contract with RTI, 
discussed in section XII of this final 
rule, focuses on the feasibility of 
implementing MedPAC’s June 2004 
Recommendations and, as noted above, 


‘we expect the final report to be 


submitted in the late Spring of 2006. 

Comment: One commenter, 
acknowledging CMS’s and MedPAC’s 
concerns about the continued growth in 
the numbers of LTCHs and significant 
increases in costs to the Medicare 
system, suggested a moratorium on the 
establishment of new LTCHs. The 
commenter noted that most likely this 
may require legislative action. 

Response: We thank the commenter 
for supporting our general concerns. A 
moratorium on the development of new 
LTCHs may require action by the 
Congress. 

Comment: One commenter stated that 
the proposed SSO policy dictated that 
all SSO cases were inappropriate 
admissions to LTCHs, and that our 
position is antagonistic to QIO 
procedures and standards, defeats 
important patient rights, and directly 
interferes with professional judgment of 
clinicians. The commenter believes that 
the proposed rule dictates that all SSO 
cases should remain in an acute care 
hospital setting which gives rise to 
notice of non-coverage issues and that 
in such instances, we may be required 
to send a notice of non-coverage under 
existing regulations and manuals. 

Response: We would point out that 
the proposed IPPS-comparable option of 
the SSO policy to which the commenter 
is objecting is not being finalized. 
Rather, after the consideration of 
comments, we are finalizing a policy 
that we believe pays fairly for longer 
stays that still qualify as SSOs but yet 
does not provide a financial incentive 
for inappropriately admitting of the 


- shortest of stays. We continue to believe 


that LTCHs were established by the 
Congress to provide hospital-level care 
for long stay patients, that is, patients 
requiring hospital-level care for an 
average Medicare inpatient LOS of 
greater than 25 days. There has been no 
intent by CMS to establish a rule 
restricting LTCH admissions to “defeat 
important patient rights” or to otherwise 
interfere with the judgment of 
physicians. Rather we seek to encourage 
the admissions of patients generally 
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requiring the type of care associated 
with LTCHs and to pay appropriately 
for care and treatment provided to these 
patients. While we had previously 
discussed the role of QIOs regarding the 
LTCH PPS, we would also emphasize 
that, presently, there is no review of 
hospital-level care that distinguishes 
whether care should be delivered at a 
short-term acute-care hospital or at a 
LTCH, as long as the care is appropriate. 
Both are certified under Medicare to 
provide acute care inpatient hospital 
services. 

Under our QIO program, QIOs 
compare services to standards of care to 
determine whether services are 
reasonable and medically necessary, 
whether the quality of services meets 
professionally recognized standards, 
and whether services in an inpatient 
hospital or other inpatient health care 
facility could, consistent with the 
provision of appropriate medical care, 
be effectively provided more 
economically on an outpatient basis or 
in an inpatient facility of a different 
type. We have not historically 
interpreted any of these areas of review 
to involve determinations of which kind 
of acute care facility would be 
appropriate, and we do not regard short 
term acute-care hospitals and LTCHs as 
facilities “of a different type.” 

We disagree with the commenters’ 
statements regarding notices of non- 
coverage. We are not determining that 
treatment of a short-stay patient at a 
LTCH is a non-covered service. We are 
also not requiring possible SSO patients 
to remain in short term acute care 
hospitals. Rather, we are ensuring 
appropriate payments for the care of 
SSO patients under the LTCH PPS. A 
notice of non-coverage is generally 
issued when a patient disagrees with 
being discharged from an acute care 
hospital to a SNF, despite a medical 
determination that hospital-level care is 
no longer appropriate. The patient, at 
that time, may exercise the right to have 
the QIO review the proposed discharge 
to determine whether the discharge 
from the hospital is appropriate. 
However, if a Medicare beneficiary 
disagrees with being discharged from a 
short term acute-care hospital to a 
LTCH, no notice of non-coverage would 
be issued because there is no change in 
the level of care (both are certified as 
acute care hospital providers). There is 
no need for the QIO to review the 
appropriateness of the discharge. 

Comment: Several commenters 
believe most LTCH admissions are 
based on InterQual criteria, also used by 
most QIOs, and that the use of these 
criteria has led to a significant drop in 
SSO cases. (InterQual is a product of 


McKesson Provider Technologies which 
is the screening instrument used by the 
majority of QIOs.) These commenters 
stated that, in our proposed rule, we 
discussed a QIO sampling of 116 LTCH 
records (selected on a monthly basis) 
and noted the resulting determination 
that 29 percent of the LTCHs’ 
admissions were not medically 
necessary, that is, did not require 
hospital-level care, but also noted as 
well that this finding was not 
characteristic of most LTCHs. In 
contrast, individual commenters noted 
that QIO reviews of a sample of LTCH 
cases at specific LTCHs or of LTCHs that 
are part of a LTCH corporation reveal 
that in three separate evaluations, 1.1, 
1.6, and 1.0 percent, respestively, of the 
samples were denied for lack of medical 
necessity or for inappropriate 
admission. The commenters further 
asserted that we have no basis to say 
that the number of SSOs should be 
reduced further since their admissions 
were evaluated under “widely-accepted, 
objective criteria.” In fact, the 
commenters stated there was a drop in 
SSOs of 30 percent, indicating that 
LTCH PPS incentives are working and 


’ CMS should target cases, following a 


meaningful analysis of data that reveal 
inappropriate admissions to LTCHs. 
Focusing on an expanded role for QIOs, 
as recommended by the MedPAC June 
2004 Report to Congress, two 
commenters suggested that since there 
will be no update in the standard 
Federal payment rate under the LTCH 
PPS, that we assign available funds for 
increased QIO reviews. 

Response: We appreciate that several 
commenters noted that there had been 
a decrease in the number of SSO cases 
since the start of the LTCH PPS for FY 


’ 2003. Some of the commenters pointed 


out that the change can be attributed to 
our present policy that endorses our 
general goal of reducing the number of 
cases admitted to LTCHs since some 
could be effectively treated at short-term 
acute care hospitals. 

While we are aware of the use of 
admission criteria, including InterQual, 
by a large percentage of LTCHs and 
believe that although these instruments 
may provide a significant service 
regarding base-line admission 
determinations at LTCHs, we also 
understand that such instruments focus 
on the distinction between acute care 
and sub-acute care, that is, SNF-level of 
care, and determinations of “medical 
necessity” or “inappropriate admission”’ 
are based only on whether the patient 
should be hospitalized, rather than on 
whether the hospitalization should 
occur at a LTCH or at a general acute 
care hospital. Although we know there 


are products in the marketplace that are 


- targeted to the LTCH population, our 


review of the criteria used by those 
products did not assure us that the 
criteria clarifies any specifics other than 
whether the patient needs acute 
hospital-level care. As explained earlier, 
we have revised the proposed IPPS- 
comparable option of the SSO policy 
and we believe that the finalized policy, 
described in detail above, provides a fair 
and reasonable payment for LTCHs 
treating SSO patients. Moreover, we _ 
believe that the policy reflects our belief 
that as the LOS of a particular patient 
increases, the stay begins to resemble 
the type of stay envisioned by the 
Congress when the LTCH payment 
classification was established in 1983. 

In response to commenter’s assertions . 
about the QIO’s present responsibility 
regarding LTCHs, we believe that it is 
appropriate to clarify the work that 
QIOs currently perform in the Medicare 
program. Under § 412.508, the QIlOs 
function in LTCHs parallel their 
functions with short-term acute care 
hospitals. Prior to the implementation of 
the LTCH PPS for FY 2003, there was no 
QIO role regarding medical necessity 
and coding of LTCH claims (FIs were 
tasked with that activity and until 
January of 2004, when appropriate 
procedures were in place, QIOs only 
performed retrospective reviews in 
LTCHs for quality of care). QIOs are 
empowered by statute to determine if 
Medicare-covered services are medically . 
necessary and provided in the 
appropriate setting, specifically, a 
hospital as opposed to a SNF. 

Since January 2004, we have selected 
and QIOs have reviewed an annual 
national random sample of 116 LTCH 
records per month (approximately 1400 
cases total per year), quoted by a 
number of commenters. Recent analysis 
of the 2004 sample revealed that 17.4 
percent of LTCH claims were 
determined to be payment errors and 5.9 
percent of the claims were determined 
to be admission denials. This sampling 
represents the QIO’s role of 
retrospective review (for example, “At 
the time of admission, did the patient: 
require an acute level of care and was 
Diagnosis Related Group (DRG) coding 
correct?’’) If a LTCH admission was 
determined not to be medically 
necessary or not in the appropriate 
setting, the result of the review could be 
a recovery of funds by the Medicare 
program. In addition, if ICD-9-CM 
coding was determined to be incorrect, 
the claim would be adjusted to reflect 
the correct coding, whether that meant 
an increase or a decrease in payment. 

A QIO uses criteria, based on typical 
patterns of practice in the QIO’s review 
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area for the review setting. For example, 
if a patient in a particular state requires 
acute psychiatric care, then the 
screening criteria should be acute 
inpatient psychiatric criteria. The QlOs 
also consult with a physician(s) and 
practitioner(s) actively engaged in 
practice in that state‘and to the extent 
possible, a specialty match, when 
making the determination that care was 
or was not medically necessary. 
Although a QIO review can detect 
whether or not the patient requires an 
acute level of care or whether care in a 
SNF would be appropriate, since both 
acute care hospitals and LTCHs are 
certified as acute care hospitals, QIOs 
do not make the distinction between 
whether a patient should be 
hospitalized at an acute care hospital or 
at a LTCH, so long as the patient 
requires an acute level of care. 

QIOs are authorized by statute to 
determine whether, in case such 
services and items are proposed to be 
provided in a hospital or other health 
care facility on an inpatient basis, such 
services and items could, consistent 
with the provision of appropriate 
medical care, be effectively provided 
more economically on an outpatient 
basis or in an inpatient health care 
facility of a different type as specified in 
section 1154(a)(1)(C) of the Act. 
Therefore, QIOs have authority to 
determine the appropriate hospital-level 
setting in the face of objective criteria. 
But there is no objective criteria 
distinguishing between settings where 
acute care is delivered. Since the statute 
states “a facility of a different type,” 
because short term acute care hospitals 


and LTCHs are very similar and provide 


the same level of care, CMS has at no 
time interpreted “a facility of a different 
type” in section 1154(a)(1)(C) of thé Act 
to mean that QIOs must distinguish 
between them. 

In a memorandum issued to the 
Regional Offices, Chief Executive 
Officers, and all QIOs, from the Director 
of the Quality Improvement Group of 
the CMS Office of Clinical Standards on 
October 28, 2004, among other matters, 
the following policy was further 
clarified: 


“Note: there are different provider types 
that may offer the same level of intensity of 
inpatient care. QIOs do not specify which 
provider type should be used when the level 
of intensity is the same. For example, a 
patient requires an acute level of care that 
could be delivered in a short-term acute care 
PPS hospital, a long-term care hospital or an 
acute rehabilitation hospital. The QIO 
determines what intensity of care is 
appropriate (that is, the patient requires an 
acute level of care) but would not specify as 
a matter of admission necessity which 


provider type the patient should be admitted 
to. If the QIO determines that there is a 

uality of care concern implicated, that issue 
should be addressed through the quality 
review process.” 


Under current contracts, QIOs review 
LTCH cases under the following. 
circumstances: When a claim is selected 
for purposes of determining or lowering 
the payment error rate; if there is a QIO- 
identified need to perform additional 
review based on their contractual 
responsibilities; if there is an immediate 
appeal of certain beneficiary notices; as 
a result of the referral of a case or cases; 


or when there is a beneficiary complaint 


or other quality of care concern. 

Since one of the recommendations 
made by MedPAC in their June 2004 
Report to Congress was for an increased 
role for the QIOs in monitoring criteria 
to assure that LTCHs are treating 
appropriate patients, researchers from 
RTI have been in contact with several 
QIOs nationwide in order to evaluate 
their role. Any attempt, however, to 
involve QIOs in the on-going 
determination of the appropriateness of 
admissions, continuing stay or 
discharge for a significant proportion of 
LTCH patients was never envisioned 
when the QIO program was established. 
There will not be a reassignment of 
Medicare funds to QIOs from the LTCH 
PPS. 

Comment: One commenter expressed 
concern that if our proposed policy 
revision for SSOs is finalized, FIs will 
not have sufficient time to make 
necessary system changes to process 
payment and substantial payment 
delays to providers will result. 

Response: As noted above, we are not 
finalizing the specific proposed IPPS- 
comparable payment revision to the 
SSO policy, and in the previous 
responses, we have described the policy 
that we are finalizing for RY 2007. In 
response to the commenters’ concerns, 
we have been assured by our systems 
analysts that there should be no delay 
in the processing of claims under the 
final policy. 

Comment: One commenter asserted 
that the high cost of Medicare payments 
is directly related to high physicians’ 
billing. Therefore, the commenter 
suggested that rather than reducing 
payments to LTCHs through our 
proposed SSO payment policy, 
Medicare should consider a limit on 
physician inpatient billing. 

Response: This comment is beyond 
the scope of this regulation. 

Comment: Several commenters noted 
that payment issues for post acute care 
hospital-level providers cut across 
provider types and urged us not to 
“operate in a silo,” by allowing 


~ 


competition among such providers for 
patients without clear clinical 
guidelines as to what would be the most 
appropriate setting for the patient. 
Another commenter asserted that the 
RTI study could serve as the basis for an 
in-depth discussion between CMS, 
physicians, LTCHs, and patients 
regarding how to address our broader 
concerns in a fair, fiscally sound 
manner. 

Response: We understand and share 
the concerns expressed by these 
commenters. Although the central focus 
of the RTI study is to determine the 
feasibility of establishing LTCH-specific 
patient and facility-level criteria, a 
comprehensive evaluation required our 
researchers to analyze claims from 
alternative providers such as acute care 
hospitals, IRFs, IPFs, and also SNFs 
since many patients who could 
otherwise be treated at LTCHs receive 
treatment or care in one of those 
alternative settings. In the RY 2007 
LTCH PPS proposed rule, we included 
a substantial portion of RTI’s work in 
this area (71 FR 4704 through 4726). 
The RTI report (discussed in section XII 
of this final rule) should be finalized by 
late Spring 2006 and we are expecting 
the final report to provide us with 
further information and 
recommendations on the particular 
issues raised by the commenters. In 
general, we believe that we have been 
very responsive to the LTCH industry 
while conducting this analysis, 
responding to specific concerns as well 
as meeting with physicians, 
representatives, and LTCHs, and their 
representatives throughout the year. 
Once we have evaluated the results of 
RTI's final report, we will make the 
findings available to the public. These 
findings will serve as the basis for future 
conversations between CMS and the 
public. 

Comment: Some commenters 
submitted very specific comments 
describing the essential role that LTCHs 
play in their continuum of health care, 
and warning of negative consequences 
should LTCHs be forced to close as a 
result of our proposed SSO payment 
adjustment. 

Response: As previously stated in this 
final rule, we have decided not to 
finalize the proposed IPPS-comparable 
payment option to the SSO policy. 
Rather, we believe that the finalized 
policy will provide appropriate 
payment for SSO patients at LTCHs. We 
understand the important care that is 
rendered at LTCHs and the significance 
of these facilities in their individual 
communities, as well as the impact that 
a successful LTCH stay can have on the 
life of patients and families. We believe 
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that in our finalized SSO policy we have 
addressed the basic goals of refining our 
payment policies under the LTCH PPS 
to ensure that Medicare beneficiaries 
receive high quality medical care in an 
appropriate provider setting, and that 
Medicare renders payment that reflects 
fair and reasonable payment for that 
care. 

Comment: One commenter noted the 
important role that LTCHs may have to 
play in the event of an avian influenza 
pandemic because of their significant 
ventilator capacity and urged us to not 
hamper the ability of LTCHs to serve as 
important components in our national 
public health response system by 
finalizing the proposed SSO policy. 

Response: We believe that the policies 
established in this RY 2007 final rule, 
including the SSO payment policy 
revision, will result in LTCHs being 
unable to continue to provide hospital- 
level care, particularly in the areas of 
their expertise, such as treating patients 
requiring ventilator care. In the event of 
a national public health response, we 
would expect that LTCHs will continue 
to function in an appropriate manner 
providing necessary and appropriate 
health care to their communities. 


b. Changes to the Determination of Cost- 
to-Charge Ratios (CCRs) and 
Reconciliation of SSO Cases 


In the June.9, 2003 IPPS outlier final 
rule (68 FR 34507), we revised the short- 
stay policy at § 412.529 (and the HCO 
policy at § 412.525(a)) because, as we 
discussed above in this section, we 
believed that the SSO (and HCO) policy 
are susceptible to the same payment 
vulnerabilities that became evident 
under the IPPS, and therefore, merited 
revision. Therefore, in the regulations 
under existing § 412.529(c)(5)(ii) and 
(iii), we established a policy for the 
determination of LTCH CCRs and the 
reconciliation of SSO payments, for 
discharges occurring on or after August 
8, 2003 (§ 412.529(c)(5)(ii)) and October 
1, 2003 (§ 412.529(c)(5)(iii)), 
respectively. (As noted above in this 
section, in that same final rule, we 
established the same changes to the 
HCO policy at existing 
§ 412.525(a)(4)(ii) and (iii).) 

In the RY 2007 LTCH PPS proposed 
rule (71 FR 4674 through 4676, and 
4690 through 4692), we discussed our 
current methodology for determining 
hospitals’ CCRs under the LTCH PPS 
HCO and SSO policies, and we 
presented a proposal to refine our 
methodology for determining the annual 
CCR ceiling and statewide average 
CCRs. In that same proposed rule, we 
- also discussed our existing policy for 
the reconciliation of LTCH PPS HCO 


and SSO payments along with our 
proposal to codify in subpart O of part 
412 those policies, including proposed 
modifications and editorial 
clarifications to those existing policies. 
Historically, annual updates to LTCH 
CCR ceiling and statewide average CCRs 
have been effective October 1, and in 
the RY 2007 LTCH PPS proposed rule, 
we proposed revisions to the policies 
governing the determination of LTCHs’ 


’ CCRs and the reconciliation of HCO and 


SSO payments which would be effective 
October 1, 2006. In addition, we stated 
that the LTCH CCR ceiling and 
statewide average CCRs reflecting the 
proposed policy changes, which would 
be effective October 1, 2006, would be 
presented in the annual IPPS proposed 
and final rules. 

' As noted above in section V.D.3.b. of 
this preamble, we received a few 
specific comments concerning the 
proposed changes to the policies 
governing the determination of LTCHs’ © 
CCRs. Several other commenters 
referenced one of the specific comments 
on the proposed changes to the 
methodology for determining LTCH 
CCRs in their own comments on the RY 
2007 LTCH PPS proposed rule. Based 
on a commenter’s synopsis of our 
proposed changes concerning the 
determination of LTCH’s CCRs, we 
believe that the commenters clearly 
understood the nature and purpose of 
the proposed changes. However, the 
commenters pointed out that, in the RY 
2007 LTCH PPS proposed rule, we did 
not provide an analysis of the effect of 
the proposed change, nor did we 
provide an example of the new CCR 
values under this proposed 
methodology. Another commenter did 
not ‘object in concept to the proposed 
combination of [IPPS] operating and 
capital cost-to-charge ratios” to compute 
a “total” CCR for each IPPS hospital by 
adding together each hospital’s 
operating and capital CCR from which 
to compute the LTCH CCR ceiling and 
applicable statewide average CCRs. 
However, the commenter also pointed 
out that we did not provide any impact 
data and requested that we defer 
adoption of the proposed change until 
such data are provided for comment. 
Therefore, in the FY 2007 IPPS 
proposed rule (71 FR 24132 through 
24136), we again proposed these same 
changes to the policies governing the 
determination of LTCHs’ CCRs and the 
reconciliation of HCO and SSO 
payments that we proposed in the RY 
2007 LTCH PPS proposed rule. We note 
that in the FY 2007 IPPS proposed rule, 
we also tried to further clarify our 
explanations of our proposed method 


for calculating the CCR ceiling and 


statewide average CCRs under the LTCH 
PPS. Consequently, although the policy 
proposal presented in that proposed 
rule is the same as the proposal 
presented in the RY 2007 LTCH PPS 
proposed rule, the explanations have 
been further simplified where possible. 
Along with that proposal, we also 
included in that IPPS proposed rule the 
values of the proposed LTCH CCR 
ceiling (1.131) and the proposed 
statewide average LTCH CCRs (as 
shown in Table 8C of the FY 2007 IPPS 
proposed rule; 71 FR 24377) that would 
be effective October 1, 2006, based on 
our proposed policy changes (along 
with the proposed values of the LTCH 
CCR ceiling and statewide average CCRs 
that would be determined under our 
current methodology). Therefore, in this 
final rule, we are not finalizing any 
changes to the policies governing the 
determination of LTCHs’ CCRs or the 
reconciliation of LTCH PPS HCO and 
SSO payments. We will respond further 
to any comments received on the 
proposal concerning changes to the 
policies governing the determination of 
LTCHs’ CCRs and the reconciliation of 
LTCH PPS HCO and SSO payments 
presented in the FY 2007 IPPS proposed 
rule (71 FR 24125 through 24136) in the 
FY 2007 IPPS final rule that will be 
published this summer. 


As we discuss above, we are revising 
§ 412.529 of the existing regulations 
based on the changes we are 
establishing to the SSO payment 
formula in this final rule. Since we are 
not finalizing any changes to the 
policies governing the determination of 
LTCHs’ CCRs or the reconciliation of 
SSO payments, the changes we are 
making to § 412.529 in this final rule 
reflect our existing policy regarding the 
determination of LTCHs’ CCRs and the 
reconciliation of SSO payments. Also as 
discussed above, in the FY 2007 IPPS 
proposed rule, we again proposed 
changes regarding the determination of 
LTCHs’ CCRs and the reconciliation of 
LTCH PPS SSO payments under 
§ 412.529(c) based on the existing 
regulatory language in § 412.529. We 
note that, to the extent the policy 
changes we proposed in the FY 2007 
IPPS proposed rule regarding the 
determination of LTCHs’ CCRs and the 
reconciliation of SSO payments are 
implemented, we may need to make- 
conforming changes to the regulatory 
language in § 412.529 in the FY 2007 | 
IPPS final rule to ensure that any such 
changes are consistent with (and do not 
contradict) the changes we are making 
to § 412.529 in this final rule. 
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2. The 3-day or Less Interruption of Stay 
Policy 

In the RY 2005 LTCH PPS final rule, 
we revised the definition of an 
“interruption of a stay” at § 412.531(a) 
by establishing two distinct categories, 
“{a] 3-day or less interruption of stay” 
at § 412.531(a)(1) and “‘[a] greater than 
3-day interruption of stay”’ at 
§ 412.531(a)(2). The payment features of 
the “greater than 3-day” policy itself 
apply beginning with day 4 once the “‘3- 
day or less” policy no longer applies. 

The 3-day or less interruption of stay 
policy is defined at § 412.531(a)(1) as “a 
stay at a LTCH during which a Medicare 
inpatient is discharged from the LTCH 
to an acute care hospital, IRF, SNF, or 
the patient’s home and readmitted to the 
same LTCH within 3 days of the 
discharge from the LTCH. The 3-day or 
less period begins with the date of 
discharge from the LTCH and ends not 
later than midnight of the third day.” As 
discussed in détail in the RY 2005 
LTCH PPS final rule (69 FR 25691 
through 25700), there are several 
components to the payment for the 3- 
day or less interruption of stay. 

First, subject to 
§ 412.531(b)(1)(ii)(A)(1) and 
(b)(1)(ii)(A)(2), only one LTC-DRG 
payment will be made to the LTCH for 
the patient who is discharged from the 
LTCH to an acute care hospital, IRF, 
SNF, or patient’s home and readmitted 
to the same LTCH within 3 days. 


Secondly, under 
§ 412.531(b)(1)(ii)(A)(2), any tests or 
medical treatment, either inpatient or 
outpatient, provided at an acute care 
hospital or an IRF, or at a SNF and not 
otherwise excluded under § 412.509(a), 
must be provided by the LTCH ‘“‘under 
arrangements” if the patient is 
readmitted to the LTCH within 3 days. 
We established a time-limited specific 
exception to the “‘under arrangements” 
requirement during the RY 2005 LTCH 
PPS, at § 412.531(b)(1)(ii)(A)(1), in the 
event that the treatment at the acute care 
hospital was grouped to a surgical DRG 
under the IPPS (69 FR 25696 through 
25700). 

We also stated that, in addition to 
having sufficient data to decide upon 
continuing the exception, we would 
evaluate whether additional refinements 
to the overall 3-day or less interruption 
of stay policy were warranted (69 FR 
25697). In the RY 2006 LTCH PPS final 
rule, we extended for RY 2006, the 
surgical DRG exception to the 3-day or 
less interruption of stay policy because, 
as we stated, “‘[t]he 3-day interruption of 
stay policy was first implemented on 
July 1, 2004, and, therefore, we do not 
yet have sufficient data to accomplish 
the above evaluations * * *”. We 
continued, ‘“‘we will be analyzing claims 
data over the next year to determine 
whether the surgical DRG exception to 
the ‘under arrangements’ feature of the 
3-day or less interrupted stay policy is 
actively accomplishing our goal of 


TABLE 12 


reducing unnecessary Medicare 
payments and to deter inappropriate 
Medicare payments while not 
compromising beneficiary access to 
medically necessary services. We . 
believe that we will have sufficient data 
to evaluate continuation of the 
exception and also whether additional 
refinements to the overall 3-day or less 
interruption of stay policy are 
warranted” (70 FR 24206). 


We also specified that we were 
particularly interested in analyzing data 
from LTCHs to determine whether there 
was a significant increase in 
interruptions of 4-days since the 
establishment of the policy. To the 
extent interruption of stay had increased 
to at least 4 days (one day past the 3- 
day threshold that would prevent the 3- 
day or less policy from being triggered), 
we believed that this behavior could 
indicate inappropriate efforts to side- 
step the provisions of our 3-day or less 
interruption of stay policy. 


As part of our on-going monitoring 


program (as discussed in Section XI. of 
this final rule), ORDI analyzed claims 


~ from the MedPAR files for LTCH 


discharges from July 1, 2004 through 
June 30, 2005 and performed the data 
analysis necessary to evaluate the 
impact of the surgical DRG exception to 
the 3-day or less interruption of stay 
policy. As shown in Table 12, the data 
revealed the following for the RY 2005 
LTCH PPS. 


Total LTCH discharges 


Total covered charges 


120,895 


Average covered charge 


$8,694, 137,026.00 


Total cases assigned an IPPS Surgical DRG at an acute care hospital 


Average covered charge for: 
DRGs Non-surgical 


$71,855.00 
459 


$18,103.00 


DRGs Surgical 


Total covered charges for surgical stays 


$22,429 
$10,294,925 


The data does not convince us that a 
continuation of the surgical DRG 
exception to the 3-day or less 
interruption of stay policy is warranted. 
We believe that the data cited above 
support the following conclusions: 

e The surgical cases that fell within 
this exception are present in only a 
small fraction of LTCH hospitalizations 
and that, therefore, they were neither 
numerous nor would they be 
significantly costly for LTCHs to cover 
“under arrangements;”’ 

-© The surgical DRGs for which 
Medicare claims were submitted by the 


acute care hospital appear to support, in 
large part, our original hypothesis that 
if a LTCH patient was discharged to an 
acute care hospital for only 1, 2, or 3 
days, followed by a readmission to the 
LTCH, there could be reason to believe 
that the treatment delivered, even if it 


' was grouped to a surgical DRG, was not 


a major procedure because of the 
relatively short LOS at the acute care 
hospital, and, therefore, should have 
been provided “under arrangements.” 
We note that after a reasonable and 
systematic examination of the data 
mentioned above, there are 459 surgical 


DRGs (less than 0.4 percent of all cases). 
Additionally, the data revealed that the 
specific surgical DRGs into which the 
acute care treatments were grouped 
appear to arise directly from the 
principal diagnoses at the LTCH, a 
concern that we originally stated in the 
January 30, 2004 proposed rule for the 
LTCH PPS when we described the 


. “under arrangements” feature of the 


proposed 3-day or less interruption of 
stay policy (69 FR 4771). 

’ Table 13 shows examples drawn from 
the above cited subset of claims for July 
1, 2004 through June 30, 2005. 
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TABLE 13 


LTC-DRG 


DRGs 


182 (Esophagitis gastroenteritis, and miscellaneous other digestive dis- 


orders>17 w/cc. 
271 Skin Ulcers 


348 Prostatitis .. 


87 Pulmonary edema and respiratory failure 


418 Post-operative and post traumatic infections 


144 Other circulatory system diagnosis w/cc 


17 Other Digestive system operating room procedures. 


270 Other skin, subcutaneous tissue and breast procedures w/cc. 
336 Trans-urethral prostatectomy. 

55 Miscellaneous ENT, mouth, or throat procedures. 

415 Operating room procedure for infectious or parasitic diseases. 
120 Other circulatory system operating room procedures. 


The basic premise of a PPS recognizes 
that Medicare pays hospitals an amount 
per discharge based on the average costs 
of delivering care for that diagnosis 
(which is-assigned a DRG), and that 
some Cases require more hospital 
resources to be expended, where others, 
require less. Therefore, in some cases, 
Medicare payments will be lower than 
the hospital’s costs, but in other cases, 
the payments will exceed the costs. In 
the January 30, 2004, LTCH PPS 
proposed rule, we stated that surgical 
treatment that is directly related to the 
principal diagnosis at the LTCH and 
which only required 3 days or less of 
care at the acute care hospital, should be 
provided by the LTCH either directly or 
“under arrangements” since Medicare 
payment to the LTCH for this particular 

_case was ‘“‘payment in full” as specified 
in § 412.509(b) (69 FR 4771). It has been 
standard Medicare PPS policy for over 
two decades that the LTCH 
hospitalization, the surgical treatment 
arising from this hospitalization, and 
the post-operative stay at the LTCH are 
to be viewed as one episode of care and 
therefore, the LTC-DRG payment would 
be adequate compensation for the entire 
episode. (In fact, when LTCHs were 
paid under the reasonable cost-based 
TEFRA payment policy—subject to 
hospital-specific ceilings or ‘target 
amounts’—prior to the FY 2003 
implementation of the LTCH PPS, the 
“under arrangements” policy enabled 
LTCHs to include the costs incurred by 
the LTCH for these treatments on 
Medicare claims, thereby resulting in 
higher TEFRA target amounts.) 
However, when we restated the “under 
arrangements” policy for the 3-day or 
less interruption of stay, and proposed 

‘its codification in the RY 2005 proposed 
rule for the LTCH PPS, in response to 
comments received on the January 30, 
2004 proposed rule, we did agree to 
establish a 1-year exception to the 
“under arrangements’’ feature of the 3- 
day or less interruption of stay policy 
for cases that grouped to a surgical DRG 
during an intervening acute care 
hospitalization. We subsequently 
extended this exception for an 

additional year to gather sufficient data 


with which to determine the value of 
retaining this exception to the general 
policy. 

Therefore, based on the above data 
analysis and under the broad 
discretionary authority granted by 
section 123 of the BBRA as amended by 
section 307(b) of the BIPA for the 
Secretary for the development and 
implementation of the LTCH PPS 


_ (including the ability to make 


appropriate adjustments); sections 
1861(w)(1), 1862(a)(14), and 1871 of the 
Act; and § 411.15 and § 412.509 of the 
regulations, we are not renewing the 
surgical-DRG exception to the 3-day or 
less interruption of stay policy for LTCH 
PPS RY 2007. Under § 412.531, with the 
sunsetting of this exception for LTCH 
PPS RY 2007, treatment at an acute care 
hospital that was grouped to a surgical 
DRG would be considered part of the 
LTCH stay and paid for by the LTCH 
“under arrangements”’ (see 
§ 412.509(c)). Our analytic sample of | 
LTCH cases that included a 3-day or less 
interruption of stay that was governed 
by the surgical DRG exception, indicates 
that at least one-half of the LTCH claims 
themselves included surgical care, 
despite the patient’s discharge to the 
acute care hospital for treatment that 
was grouped to a surgical DRG and for 
which a separate claim was submitted to 
Medicare by the acute care hospital. 
Since typically, LTCHs do not perform 
significant surgical procedures, upon 
analyzing the data, CMS coders believe 
that some of the LTCH claims may 
inappropriately be including the 
surgical procedure performed during the 
prior acute care stay, complications 
from which led to the LTCH admission. 
If LTCHs are presently coding for the 
surgical procedures that are being 
delivered in the acute care hospital 
during a 3-day or less interruption of 
stay, in many of these cases they should 
be paying for this treatment ‘‘under 
arrangements.” Furthermore, in the 
cases where the same DRG is reported 
by both the LTCH and the acute care 
hospital treating the patient during the 
3-day or less interruption, Medicare 

may be paying twice for the same 
treatment. In any event, the above 


scenarios are indicative of poor 
documentation in the medical record, 
poor coding, or gaming of the Medicare 
system. 

Because we believe LTCH’s 
discharges are grouped to DRGs that are 
often reflective of the surgery, we do not 
believe that the surgical exception to the 
3-day or less interruption of stay policy 
is ““* * * actively accomplishing our 
goal of reducing unnecessary Medicare 
payments and * * * deter[ing] 
unnecessary inappropriate Medicare 
payments while not compromising 
beneficiary access to medically 
necessary services” (70'FR 24206). We 
are therefore discontinuing the policy 
for the surgical exception. 

However, there were cases among 
those that we reviewed that appear to 
have been accurately coded and that 
actually represented a LTCH patient 
whose LTCH treatment was interrupted 
by a surgery which entailed a 3-day or 
less inpatient stay at an acute care 
hospital for a problem unrelated to the 
on-going treatment at the LTCH. Once 
the sunsetting of the surgical DRG 
exception goes into effect, a LTCH will 
be responsible for paying the costs of 
surgical services performed at an acute 
care hospital ‘“‘under arrangements.” 
However, at that point, the LTCH will 
be able to include that surgical 
procedure on its claim that will be 
submitted to Medicare even though the 
procedure was not provided to the 
patient directly by the LTCH. The 
presence of a significant surgical 
procedure on the claim may impact the 
LTC-DRG to which a case is assigned by 
the GROUPER software used by the FI 
in determining the amount that 
Medicare will pay for that case. 
However, there may be situations where 
the inclusion of the surgical procedure 
does not result in grouping the case to 
a higher-weighted LTC-DRG (and thus 
increase the Medicare payment). In 
these cases, we would emphasize that, 
since, as noted previously, the “under 
arrangements” policy was a feature of 

the previous TEFRA payment policy 
prior to the FY 2003 implementation of 
the LTCH PPS, and costs of off-site 
surgeries were typically included in 
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LTCH claims, to the extent providers 
included those costs on their claims, 
these additional costs were included in 
the establishment of the LTCH PPS base 


rate. 

We would further note that we do not 
believe that the numbers of cases _ 
nationwide that would fall within the 
surgical DRG exception represent a 
significant financial burden for LTCHs 
to absorb over a cost-reporting period, 
given the nature of the LTCH PPS. 

We also believe that the LTCH PPS 
HCO policy at § 412.525(a) will provide. 
somewhat of a financial cushion for the 
LTCH in those very few cases where a 
LTCH patient whose hospitalization at 
the LTCH was interrupted for 3 days or 
less for a very costly surgical treatment 
at an acute care hospital. This is 
consistent with the HCO policy 
applicable for a costly non-surgical 
inpatient or outpatient treatment during 
a 3-day or less interrupted stay at an 
acute care hospital, an IRF, or for care 
at a SNF. 

Our further examination of the subset 
of the data indicates that the exception 
may be fostering confusion, 
perpetuating poor coding, and even 
encouraging gaming by creating a 
distinction within the well-established 
Medicare “under arrangements” policy 
between surgical ‘and non-surgical 
procedures and treatments delivered 
during an episode of hospital-level care. 
Moreover, we have discovered some 
LTCHs are including the surgical 
procedures performed at the acute care 
hospital during the interruption in their 
claims and therefore the LTCH 
hospitalizations are being grouped to 
surgical DRGs while claims for what 
appear to be the same surgeries are also 
being submitted by acute care hospitals. 
Use of the same surgical DRG in both 
the LTCH’s claim for the case and the 
acute care hospital’s claims for the 
surgery in some of these cases indicates 
that Medicare may be paying twice for 
the exact same operation, a situation 
directly contravened by sections 
1862(a)(14) and 1861(w)(1) of the Act, 

§ 411.15 and § 412.509. Accordingly, we 
believe that based on our analysis of the 
data from the MedPAR files from all — 
LTCH discharges occurring from July 1, 
2004 through June 30, 2005, the 
exception does not appear to have an 
overall beneficial effect on the program 
nor would its absence have a strong 
negative impact on LTCHs. 

In the RY 2006 LTCH PPS final rule 
(70 FR 24206), we also expressed 
concerns about whether our data would 
reveal an increase in the numbers of 
interruptions of 4 days, indicating an 
effort by certain LTCHs to side-step the 
“under arrangements” provisions of our 


3-day or less interruption of stay policy. 
If the interruption in a LTCH patient’s 
stay exceeds 3 days, under existing 
policy at § 412.531(b)(1)(ii)(B) and 

§ 412.531(c), payment wquld be 
governed by the greater than 3-day 
interruption of stay policy at 

§ 412.531(b) and Medicare would 
generate a separate payment to an 
intervening provider where the patient 
received treatment or care, thus 
discharging the LTCH from 
responsibility to pay for the acute care 
services “under arrangements.” 
Furthermore, an interruption in a LTCH 
stay in excess of 3 days, where the 
patient returns home but still receives- 
outpatient treatment prior to returning 
to the LTCH, would result not only in 
separate Medicare payments for the 
outpatient care but would also result in 
an additional discharge payment to the 
LTCH since the greater than 3-day 
interruption of stay policy only applies 
to intervening acute care hospital, IRF, 
or SNF stays. We will be evaluating data 
from RY 2004 and RY 2005 on Medicare 
payments for services or care delivered 
during LTCH interruptions of stay of 4 
days that would otherwise have been . 
governed by the “under arrangements” 
feature of the 3-day or less interruption 
of stay policy at § 412.531(b)(1)(ii)(A)(2) 
to determine whether an additional day 
is being arbitrarily added to the 
interruption prior to readmittance to the 
LTCH for purposes of thwarting the goal 
of the policy. We believe it may be 
appropriate in the future to propose a 
further revision to the 3-day or less 
interruption of stay provision and to 
establish another threshold. 

Comment: Commenters questioned — 
whether the cost of these surgical cases 
were correctly reported under the 
TEFRA payment system, thus, making it 
questionable whether such costs were 
included in the LTCH PPS base period 
costs. Two commenters stated that the 
surgical procedures are not included in 
the current relative weights as coding 
for this care was never historically 
included by most LTCHs; thus, the 
proposal to discontinue the exception 
would inappropriately require LTCHs to 
care for vulnerable populations without 
adequate reimbursement. They 
recommend that we postpone our. 
elimination of the surgical exception 
until such time as the costs can be 
accounted for in the DRG weights. 
Commenters also noted that one year of 
data is not adequate to eliminate this 
exception. 

Response: We note that under the 
TEFRA payment system, if a LTCH 
patient required tests and procedures 


_ that were unavailable-at a LTCH, under 


section 1862(a)(14) of the Act, 


implemented in regulations at 

§ 411.15(m), the statute requires that 
they be provided ‘“‘under arrangements.” 
Thus, if a LTCH patient required tests 
and procedures that were unavailable at 
the LTCH, we assume that the LTCH 
had provided those services ‘‘under 
arrangements” (and did not discharge 
the patient to another site of care and 
directly admit the patient following the 
off-site treatment) because that was the 
process required by the statute and 
regulations. Consequently, we believe 
that hospitals included the costs of 
medical services procured elsewhere 
“under arrangements” in a patient’s 
Medicare claim. Under the TEFRA 
system, these.additional costs would 
then have been included in the hospital 
target amount and would be paid for by 
Medicare. We expect that as responsible 
corporate entities, LTCHs take necessary 
steps to comply with Medicare 
regulations which they are required to 
follow through their provider 
agreements under Part 489. We presume 
that LTCHs, to the extent that they were 
following our regulations, would have 
included the costs of services furnished 
“under arrangements” intheircost 
reports. 

Data from FY 2000 and CY 2002 
MedPAR files were analyzed to track 
patients discharged from a LTCH, 
admitted to other inpatient sites, which 
were followed by readmission to the 
LTCH. (We believe that the data we 
accumulated for these two years was 
more than adequate to base a decision 
for the surgical exception.) If tests and 
procedures were being provided for 
“under arrangements,” in compliance 
with our regulations, significant patient 
movement, that is, discharge from the 
LTCH followed by a subsequent 
readmission to the LTCH, would have 
been uncommon. Our data indicated 
that in FY 2000, only 1.1 percent of all 


_ Medicare LTCH patients were 


readmitted to a LTCH within 3 days of 

a discharge (912 cases out of 80,893 

total cases) of which less than 700 were 
treated in acute-care hospitals during | 
the 3-day interruption. We believe that 
this data indicates that prior to the 
implementation of the LTCH PPS, the 
vast majority of LTCHs complied with 
the ‘‘under arrangements” regulations. 
Therefore, since the patient was not 
discharged to procure the service, but _ 
rather remained a LTCH patient, even 
though the LTCH moved the patient to 
another site for needed tests or care, 
those tests or care were provided “under 
arrangements’’. Accordingly, the costs of 
these services should be included in the 
patients’ Medicare claims during those 
years and, thus, should have been 
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factored in when we were calculating 
our base rates for the LTCH PPS. 
Moreover, the charges included charges 
associated with these services, thus, 
allowing us to use this charge data when 
determining the LTC-DRG weights for 
the LTCH PPS. 

Comment: One commenter stated that 
any “suggestion” by CMS coders that 
the LTCH claims may be incorrect 
because some LTCH claims included 
surgical care and are grouped to surgical 
DRGs is a concern that can be dealt with 
on a case-by-case basis, without 
eliminating the surgical exception. 
Another commenter suggested that this 
concern regarding incorrect coding may 
be resolved by requiring greater - 
participation in the coding clinics that 
are avaiiable, as well as working with 
both the QIO and the Fis to develop 
better coding skills. Another commenter 
stated that if we believe some of the 
problems are due to LTCH claims, 

. including surgical procedures 
performed during the prior acute stay, 
then we should correct the problem 
through focused audits and not by 
eliminating this — exception. 

Response: As we have stated 
elsewhere in this document, our 
decision to discontinue the surgical 
DRG exception for the 3-day or less 
interruption of stay policy is based on 
the results of our analyses of claims 
data. Although we had agreed to 
provide for a temporary exception to the 
3-day or less interrupted stay provision, 
we have now determined that it is no 
longer appropriate. On further 
examination of the data, we believe that 
this surgical exception caused some 
confusion, thus, perpetuating other 
problems (for example, coding). We 
disagree with the commenter’s 
suggestion that we should address this 
issue by conducting coding clinics to 
improve coding skills. Based on the data 
described below, we believe the 
exception is not necessary even if 
LTCHs were to be ‘“‘educated” as to 
proper coding techniques. As we stated 
previously in the RY 2006 LTCH PPS 
final rule, and as we reiterated in the RY 
2007 LTCH PPS proposed rule (71 FR 
4692), ‘“‘* * * we will be analyzing 
claims data over the next year to 
determine whether the surgical DRG 
exception to the ‘under arrangement’ 
feature of the 3-day or less interrupted 
stay policy is actively accomplishing 
our goal of reducing unnecessary 
Medicare payments and to deter 
inappropriate Medicare payments while 
not compromising beneficiary access to 
medically necessary services.” Based on 
the analysis of this claims data, as well 
as our belief that this exception is not 
actively accomplishing our goals as 


stated above, we believe it is 
appropriate to discontinue the surgical 
exception to the 3-day or less 
interrupted stay policy. Furthermore, 
we do not agree with the commenters 
that addressing the problem of 
including the surgical procedure for 
those LTCHs that did not provide the 
service “under arrangements” is an 
appropriate use of the limited QIO 
budget. 

Comment: Several commenters 
opposed the elimination of the surgical 
DRG exception because they strongly 
believe that the cost of these surgical 
DRG cases should not be left to the 
LTCHs. Moreover, one commenter 
stated that eliminating the surgical 
exception along with other reductions 
throughout this final rule will certainly 
have a strong negative impact on LTCHs 
and their ability to be able to continue 
to provide services. Another commenter 
stated that it was unfair for CMS to 
apply some significant financial changes 
and expect LTCHs to continue to 
shoulder higher unreimbursed costs. 
One commenter suggested that a one- 
time adjustment be made to include the 
additional cost to pay for these services 
“under arrangement” in the standard 
Federal rate. Commenters also noted 
that a statement was made that the 
number of cases involved with the 
surgical exception represents only a 
small number of LTCH hospitalizations 
and therefore these cases ““* * * would 
not represent a significant financial 
burden for LTCHs to absorb over a cost- 
reporting period, given the nature of the 
LTCH PPS.” They believe that this 
statement is not a valid reason for CMS 


‘to eliminate the surgical exception. 


Response: With regard to the 
commenters’ concerns that our 
elimination of the surgical exception 
would place undue financial burden on 
LTCHs, we note that, previously, under 
the TEFRA payment system, LTCHs 
were required to provide all necessary 
patient care, either directly or ‘under 
arrangements.” It has been standard 
Medicare PPS policy for over two 
decades that the LTCH hospitalization, 
the surgical treatment arising from this 
hospitalization, and the post-operative 
stay at the LTCH are to be viewed as one 
episode of care. Therefore, the LTC- 
DRG payment would be adequate . 
compensation for the entire episode of 
patient care. 

As we have discussed previously in 
this final regulation, we stated that we 
would “‘be analyzing claims data over 
the next year to determine whether the 
surgical DRG exception to the ‘under 
arrangement’ feature was accomplishing 
the goal of reducing unnecessary © 
Medicare payments and to deter 


inappropriate Medicare payments while 
not compromising beneficiary access to 
medically necessary services” (71 FR 
4692). CMS analyzed claims from 
MedPAR files for LTCH discharges from 
July 1, 2004 through June 30, 2005 and 
performed the analysis necessary for 


_ evaluating the impact of the surgical 


DRG exception to the 3-day or less 
interruption of stay policy. As a result 
of the above data analyses, we are 


- discontinuing the surgical exception to 


the 3-day or jess interruption of stay 
policy because we do not believe that 
the surgical exception to the 3-day or 
less interruption of stay policy is 

“* * * actively accomplishing our goal 
of reducing unnecessary Medicare 
payments and * * * deterfing] 
unnecessary inappropriate Medicare 
payments while not compromising 
beneficiary access to medically 
necessary days” (70 FR 24206). 


B. Special Payment Provisions for LTCH 
Hospitals Within Hospitals (HwHs) and 


LTCH Satellites 


In the IPPS final rule for FY 2005, 
when we established the special 
payment provisions at § 412.534 for 
LLTCHs that were HwHs or were 
satellites of LTCHs, we were seeking, in 
part, to address the on-going 
proliferation of LTCHs that were HwHs 
or satellites. (OSCAR files report that 
there were 105 LTCHs in 1993, of which 
10 were HwHs. In October 2005, there 
were 373 LTCHs, many of which are 
HwHs.) We were particularly concerned 
with patient shifting between the host 
hospitals and the LTCH HwH or satellite 
for financial rather than for medical 
reasons (69 FR 49191) and with the ~ 
resulting inappropriate increased cost to 
the Medicare system. — 

In that PPS final rule, we quoted the 
FY 1995 IPPS final rule where we first 
discussed the concern that LTCH HwHs 
were, in effect, operating as step-down 
units of acute care hospitals. We 
explained that this was inconsistent 
with the statutory framework and that 
such a configuration could lead to two 
Medicare bills being submitted and paid 
(one from the acute care hospital and 
the other from the LTCH) for what was 
essentially one episode of care (69 FR 
49191, 59 FR 45389). When we 
established the separateness and control 
criteria for LTCH HwHs at §-412.22(e) in 

the FY 1995 IPPS final rule, our main 
objective was to protect the integrity of 
the IPPS by ensuring that those costly, 
long-stay patients who could reasonably 
continue treatment in that setting would 
not be unnecessarily discharged to an 
onsite LTCH, a behavior that would 
skew and undermine the Medicare IPPS 
DRG system. We explained that the 
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Federal standardized payment amount 
for the IPPS was based on the average 
cost of an acute care patient across all 
acute care hospitals. This assumes that, 
on average, both high-cost and low-cost 
patients are treated at a hospital. 
Although Medicare might pay a hospital 
less than was expended for a particular 
case, over a period of time, the hospital 
would also receive more than was 
expended for other cases. However, an ~ 
acute care hospital that consistently 
discharges higher cost patients to a post- 
acute cafe setting for the purpose of 
lowering its costs undercuts the 
foundation of the IPPS DRG system, 
which is based on averages. In this 
circumstance, the hospital 
inappropriately would have incurred 
lower costs under the IPPS because the 
course of acute treatment was not 
completed and the hospital did not 
incur those additional costs for the 
remainder of the patient’s stay at the 
IPPS acute care hospital. Once that 
patient is discharged from the IPPS 
acute care hospital to the LTCH, the 
patient, still under active treatment for 
an acute illness, will be admitted to a 
LTCH, thereby generating a second 
admission and Medicare payment that 
would not have taken place but for the 
fact of co-location (59 FR 45389). 


As explained previously, there was 
and continues to be concern that the 
LTCH HwH/host configuration could 
result in patient admission, treatment, 
and discharge patterns that are guided 
more by attempts to maximize Medicare 
payments than by patient welfare. To 
establish a clear division between a host 
hospital and an on-site LTCH where the 
linking of an IPPS hospital and a LTCH 
could lead to two Medicare payments 
for what was essentially one episode of 
patient care, we issued ‘‘separateness 
and control” regulations in that FY 1995 
IPPS Final Rule at (former) § 412.23(e), 
for LTCHs that were seeking to co-locate 
with acute care hospitals as HwHs (59 
FR 45390). In the ensuing decade, we 
revisited the issue of HwHs several 
times (for example, 60 FR 45836, 62 FR 
46012, 67 FR 56010, and 68 FR 45462), 
during which we clarified and amplified 
the separateness and control 
requirements. In the FY 1998 IPPS final 
rule, we extended the application of 
these rules beyond LTCHs to include 
other classes of facilities that might seek 
exclusion from the IPPS as HwHs, such 
as IRFs (although the vast majority of 
HwHs have continued to be LTCHs) (62 
FR 46014). Additionally, although our 
original regulations for HwHs focused 
solely on the relationship between a 
LTCH HwH and an acute care host 
hospital, and this is still, by far, the 


most common configuration, nothing in 


the regulations precludes other types of 
hospitals, for example, IRFs, from 
establishing HwHs (69 FR 49198). 

In addition, in the FY 1998 IPPS final 
rule, we established a “grandfathering”’ 
provision for HwHs in existence prior to 
September 30, 1995 at § 412.22(f), and 
in the FY 2004 IPPS final rule we 
clarified and codified the requirements 
for “grandfathered”” HwHs (68 FR 
45463). We believed at that time that 
these rules were sufficient solutions to 
our concerns about LTCH HwHs 
functioning as long-stay units of acute 
care host hospitals. 

Therefore, prior to FY 2005, a HwH 
was required to meet the separateness 
and control criteria set forth at 
§ 412.22(e). To be excluded from the 
IPPS, the HwH had to have a separate 
governing body, a separate chief 
medical officer, a separate medical staff, 
and a separate chief executive officer. 
Regarding the performance of basic 
hospital functions (former 
§ 412.22(e)(5)), the hospital had to meet 
at least one of the following criteria: (1) 
The hospital performs the basic 
functions through the use of employees 
or under contracts or other agreements 
with entities other than the hospital 
occupying space in the same building or 
on the same campus, or a third entity 
that controls both hospitals; (2) for the 
same period of at least 6 months 
immediately preceding the first cost 
reporting period for which exclusion is 
sought, the cost of the services that the 
hospital obtained under contracts or 
other agreements with the hospital 
occupying space in the same building or 
on the same campus, or with a third 
entity that controls both hospitals, is no 
more than 15 percent of the hospital’s 
total inpatient operating costs, as 
defined in § 412.2(c) (inpatient 
operating costs include operating costs 
for routine services, such as costs of 
room, board, and routine nursing 
services; operating costs for ancillary 
services, such as laboratory or radiology; 
special care unit operating costs; 
malpractice insurance costs related to 
serving inpatients; and preadmission 
services); or (3) for the same period of 
at least 6 months immediately preceding 
the first cost reporting period for which 
exclusion is sought, the hospital had an 
inpatient population of whom at least 
75 percent were referred to the hospital 
from a source other than another 
hospital occupying space in the same 
building or on the same campus or with 
a third entity that controls both 
hospitals. 

It was our experience that the vast 
majority of HwHs elected to meet the 
second of the three criteria at 


§A412.22(e)(5), that is, the cost of the 


- services that the hospital obtained from 


the co-located hospital or with a third 
entity that controls both hospitals could 
be no more than 15 percent of its total 
inpatient operating costs. 

As detailed in the FY 2005 proposed 
rule and final rule for the IPPS (69 FR 
28323 through 28327, 69 FR 49191 
through 49214), with the noted — 
explosive growth in the number of 
LTCHs, (and with LTCH HwHs, in 
particular) and concomitant costs to the 
Medicare program, we reevaluated the 
effectiveness of existing policies 
regarding HwHs insofar as whether they 
sufficiently protected the Medicare 
program from the problems that we 
envisioned in the FY 1995 IPPS final 
rule and subsequent rules. We also 
questioned the effectiveness of the 
“separateness and control” 
requirements alone because entities 
have used complex arrangements among 
corporate affiliates, and obtained 
services from those affiliates, thereby 
impairing or diluting the separateness of 
the corporate entity. While technically 
remaining within the parameters of the 
tule, these arrangements were 
intermingling corporate interests so that 
the corporate distinctness had been lost. 

In accordance with notice and 
comment rule-making and following 
serious consideration of the public 
comments that we received on our 
proposed policy revisions for LTCH 
HwHs, regulatory changes were 
finalized for HwH separateness and 
control policies at § 412.22(e) and a new 
payment adjustment at § 412.534 was 
established for LTCH HwHs and 
satellites of LTCHs in our FY 2005 IPPS 
final rule (69 FR 49191 through 49214). 

Specifically, for cost reporting periods 
beginning on or after October 1, 2004, 
for LTCHs we eliminated the 15 percent 
test under then existing - 

§ 412.22(e)(5)(ii), the performance of 
basic hospital functions test under 
former § 412.22(e)(5)(i) and the 75 
percent of admissions from other than 
the host criteria at former 

§ 412.22(e)(5)(iii) for LTCH HwHs. If a 
LTCH demonstrated compliance with 
the medical and administrative 
separateness and control policies at 

§ 412.22(e)(1)(i) through (e)(1)(iv) under 
our finalized policy, it satisfied the 
LTCH HwH requirements. We 
additionally established a payment 
adjustment for LTCH HwHs (and also 
for satellites of LTCHs) at § 412.534, 
which we believed addressed our on- 
going concerns regarding the 
relationship between LTCH discharges 
who were admitted from the host 
hospital. We included LTCH satellites 
in this payment adjustment because we 
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believed that the co-location of a host 
hospital and a LTCH satellite may result 
in the same incentives for inappropriate 
patient movement as exist for hosts and 
LTCH HwHs. - 

The payment adjustment at § 412.534, 
Special payment provisions for long- 
term care HwHs and satellites of LTCHs, 
mandates that if a LTCH HwH’s or 
LTCH satellite’s discharges that were 
admitted from its host hospital exceed 
25 percent (or the applicable 
percentage) of its total Medicare 
discharges for the LTCH HwH’s or 
LTCH satellite’s cost reporting period, 
an adjusted payment would be made. 
The adjustment would be the lesser of 
the otherwise payable amount under the 
LTCH PPS or the LTCH PPS amount 
that was equivalent to what Medicare 
would otherwise pay under the IPPS. In 
determining whether a hospital 
exceeded the 25 percent criterion, 
patients transferred from the host 
hospital that have already qualified for 
HCO payments at the host would not 
count as part of the host’s 25 percent (or 
the applicable percentage) and 
therefore, the payment would not be 
subject to the adjustment. Those 
patients would be eligible for otherwise 
unadjusted payment under the LTCH 
PPS. Discharged Medicare patients that 
were admitted from the host before the 
LTCH HwH or LTCH satellite crosses 
the 25 percent threshold would be paid 
an otherwise unadjusted payment under 
the LTCH PPS. 

We also finalized additional 
adjustments to the 25 percent policy for 
specific circumstances. For LTCH HwHs 
or LTCH satellites located in a rural 
area, instead of the 25 percent criterion, 
the payment adjustment would be 
imposed if the majority (that is, more 
than 50 percent) of the Medicare 
patients discharged from the LTCH 
HwH or LTCH satellite were admitted 
from the host. In addition, in 
determining the percentage of Medicare 
patients discharged from the LTCH 
HwH or LTCH satellite that were 
admitted from the rural host, any 
patients that had been Medicare outliers 
at the host and then were discharged to 
the LTCH HwH or LTCH satellite would 
be considered as if they were admitted 
to the LTCH from a non-host hospital. 
Furthermore, for urban single or MSA 
dominant hospitals, we would allow the 
LTCH HwH or LTCH satellite to 
discharge Medicare patients that were 
admitted from the host up to the host’s 
percentage of total Medicare discharges 
for like hospitals-in the MSA. We would 
apply a floor of 25 percent and a ceiling 
of 50 percent to this variation. In 
addition, in determining the percentage 
of discharged Medicare patients that 


were admitted to the LTCH HwH or 
LTCH satellite from the urban single or 
MSA dominant host hospital, any 
patients that had been Medicare outliers 
at the host and then transferred to the 
LTCH HwH or LTCH satellite would be 


' considered as if they were admitted to 


the LTCH from a non-host hospital. 

We also provided a 4-year transition 
for existing LTCH HwHs or LTCH 
satellites for the purpose of providing a 
reasonable period during which the host 


-and the LTCH HwH or LTCH satellite 


would be able to adapt to the 
requirements of the new policy. Also 
included in this transition policy were 
LTCHs under formation that satisfied 
the following two-prong requirement: 
(1) the hospital was paid under the 
provisions of subpart O of part 412 on 
October 1, 2005, and (2) the hospital’s 
qualifying period under § 412.23(e) 
began on or before October 1, 2004. For 
cost reporting periods beginning on or 
after October 1, 2004 through September 
30, 2005, these hospitals were to be 
grandfathered, with the first year as a 
“hold harmless’. 

However, we required that even for 
grandfathered facilities, in the first cost 
reporting period, the hold harmless 
year, the percentage of Medicare 
discharges admitted from the host 
hospital to the LTCH HwH or LTCH 
satellite could not exceed the percentage 
of discharges admitted from the host 
hospital to the LTCH in its FY 2004 cost 
reporting period. Therefore, while we 
grandfathered existing LTCH HwHs and 
allowed for a 4-year transition, 
beginning on or after October 1, 2004 
and before October 1, 2005 (FY 2005), 
those hospitals could not increase the 
percentage of discharges admitted from - 
the host in excess of the percentage that 
they had admitted in FY 2004. 

After the first grandfathered cost 
reporting period, the grandfathered 
LTCH HwHs and LTCH satellites were 
required to meet an increasing 
percentage threshold over the next 3 
years beginning in FY 2006. For the 
second year (cost reporting periods 
beginning on or after October 1, 2005 
but before October 1, 2006), the 
applicable percentage of discharges 
admitted from the host with no payment 
adjustment would be the lesser of the 
percentage of their discharges admitted 
from their host for their FY 2004 cost 
reporting period or 75 percent. For the 
third year (cost reporting periods 
beginning on or after October 1, 2006 


' but before October 1, 2007), the 


applicable percentage of discharges 
admitted from the host with no payment 


- adjustment would be the lesser of the 


percentage of their discharges admitted 
from their host for their FY 2004 cost 


reporting period or 50 percent, and 
finally 25 percent (or other applicable 


percentage) beginning with the third 


year (cost reporting periods beginning 
on or after October 1, 2007). 

These finalized payment policies and 
the concerns that they address echo 
concerns first expressed in the FY 1995 
final rule for the IPPS, when we began 
to regulate new entities that we named 
“hospitals within hospitals’. As noted 
elsewhere in this preamble, the reason 
that we proposed the changes in the 
criteria for LTCH HwH qualification at 
§ 412.22(e) in the FY 2005 IPPS 
proposed rule (69 FR 28323 through 
28327) was the nexus between these 
concerns and the explosive growth in 
the numbers of LTCH HwHs. 
Furthermore, as detailed in the FY 2005 
IPPS final rule (69 FR 49201), these 
regulations were grounded in a 
thorough review of the available data as 
well as exhaustive policy evaluations. 

As we stated in the RY 2007 LTCH 
PPS proposed rule (71 FR 4648), as a 
result of our monitoring efforts to date 
(see section XI. of the preamble to this 
finai rule), we have become increasingly 
aware that the intent of our existing 
policy is being thwarted by creative 
patient-shifting in some communities 
where there is more than one LTCH 
HwH or LTCH satellite. We have come 
to understand, based upon specific 
inquiries from LTCHs and their 
attorneys or agents, and also from 
questions posed by our fiscal 
intermediaries (FIs), that some host 
hospitals within the same community 
are arranging to cross-refer to another’s 
co-located LTCH (HwH or satellite). 
This behavior circumvents the intent of 
the payment adjustment which was to © 
hinder the de facto establishment of a 
LTCH unit of a host hospital, which is 
precluded by law, and to discourage 
inappropriate patient-shifting between a 
host and a LTCH HwH or satellite. This 
practice also undermines the basic 
premise of the IPPS DRG classification 
system and generates inappropriate 
Medicare payments. Another attempt to 
circumvent the present regulation at 
§ 412.534 is a situation wherein a LTCH 


’ (that is co-located with a host as a HWH 


or satellite) admits a patient from the 
host, provides treatment, then transports 
the patient to another location of that 
LTCH (a free-standing hospital or 
another HwH or satellite not co-located 
with the host hospital) for special 
treatment, after which the patient is 
discharged from that other location. 
Since the payment adjustment is being 
implemented on a location-specific 
basis, we believe that this 
“transporting” of the patient to another 
site is an attempt to side-step the 


| 


27878 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006/Rules and Regulations 


location-specific feature of the existing 
payment adjustment. We expressed 

.considerable concern about attempts to 
game Medicare by circumventing the 
intent of the 25 percent (or applicable 
percentage) patient threshold payment 
adjustment at § 412.534. 

In addition, as a result of 
implementing the payment adjustment 
at § 412.534 for patients exceeding the 
25 percent (or applicable percentage) 
threshold for LTCH HwHs and satellites 
of LTCHs, the most recent growth in the 
LTCH universe is occurring with the 
development of free-standing LTCHs. 
Many of these facilities receive patients 
from one referring hospital and as is the 
case with host/HwH or satellite 
configurations, we are concerned that 
these non-co-located LTCHs may, in 
fact, be functioning like a long-stay unit 
of those referring hospitals. 

As we first stated in the FY 1995 IPPS 
final rule, “we agree that the extent to 
which a facility accepts patients from 
outside sources can be an important 
indicator of its function as a separate 
facility, not merely a unit of another 
hospital. In general, a facility’s 
functional separateness should be 
reflected in its ability to attract patients 
from sources other than the hospital that 
it serves. For example, if a facility 
receives all (or nearly all) of its 
admissions independently (that is, from 
outside sources), it can reasonably be 
assumed to be functioning separately 
from the host hospital (59 FR 45391).” 
In establishing the concept of 
“functional separateness” in the above 
quote from the FY 1995 IPPS final rule, 
we were identifying a broader 
phenomenon than just the relationship 
between a host acute care hospital and 
a LTCH HwH or satellite of a LTCH. As 
noted below, this concern has been 
communicated to us from a variety of 
sources. 

MedPAC’s comments on the proposed 
payment adjustment for LTCH HwHs in 
the FY 2005 IPPS proposed rule focused 
directly on this issue and expressed 
concern that the 25 percent patient 
threshold policy would have a 
significant impact and could possibly 
lead to an inequitable situation for co- 
located LTCHs as compared to 
freestanding LTCHs. Among its 
concerns were the following: that 
freestanding LTCHs also have strong 
relationships with acute care hospitals, 
and that where on average LTCH HwHs 
receive 61 percent of their patients from 
their hosts, freestanding LTCHs receive 
42 percent from their primary referring 
hospital; that a 25 percent rule that only 
applies to LTCH HwHs and not to 
freestanding LTCHs may therefore be 
inequitable; and furthermore, that this 


approach may be circumvented by an 
increase in the number of freestanding 
LTCHs instead of LTCH HwHs (69 FR 
49211). 

In discussion with a LTCH trade 


association, we were informed of a 


study that it commissioned from the 
Lewin Group that included a percentage 
breakdown of patients referred to free- 
standing (for example, non-co-located) 
LTCHs (and other post-acute providers) 
from “‘single-source acute hospitals.” 
According to the association, the data 
indicated ‘that it is common practice 
for LTCHs “‘ to admit patients from 
single-source acute care hospitals” and 
that 71.2 percent of free-standing LTCHs 
admit more than 25 percent of their 
patients from a single source acute-care 
hospital. 

We are also anecdotally aware of the 
existence of frequent ‘‘arrangements”’ in 
many communities between Medicare 
acute and post-acute hospital-level 


' providers that may not have any ties of 


ownership or governance relating to 
patient shifting that are based on mutual 
financial advantage rather than on 
significant medical benefits for a 
patient. 

In our response to the MedPAC 
comment, we stated that “[w]hile we 
also understand the reservations 
expressed in the comments, we want to 
emphasize that “ we are establishing 
these revised payment policies in this 
final notice for LTCH HwHs or satellites 
and not freestanding LTCHs because of 
the considerable growth in the number 
of LTCH HwHs and because, ever since 
we first became aware of the existence 
of LTCH HwHs in 1994, we have been 
mindful of the strong resemblance that 
they bore to LTCH units of acute care 
hospitals, a configuration precluded by 
statute (69 FR 49211).” 

‘Notwithstanding this response and 
the finalized payment adjustment at 
§ 412.534, which focused solely on 
LTCH HwHs and satellites of LTCHs, we 
took considerable note of these 
comments and the specific information 
that they included. Since the October 1, 
2004 implementation of the payment 
adjustment for LTCH HwHs and 


‘satellites of LTCHs at § 412.534, through 


our LTCH PPS monitoring initiative (see 
Section XI.), we have become aware that 
the growth in the LTCH universe is now 
occurring through the development of 
free-standing LTCHs. As of October 
2005, there were 376 LTCHs in our 
OSCAR database, of which 201 are 
reported as freestanding (for example, 
not co-located with another Medicare 
hospital-level provider) and 175 of 
which are HwHs. But since October 1, 


' 2004, of the 25 new LTCHs established, 


22 are free-standing. We have been 


informed directly that at least one 
particular LTCH chain that formerly 
specialized in the establishment of 
HwHs and satellites is now 
concentrating on the development of 


' free-standing LTCHs. Reviews of public 


documents posted at the corporate 
website and analysis of the expected 


* consequences of the policy at other 


investor-oriented sites describe a focus. 
on building free-standing LTCHs, which 
we believe may imply a response to the 
payment adjustment for co-located 
LTCHs established under § 412.534. 

We believe that this information 
indicates that the concerns that we 
expressed about the explosive growth in 
the number of LFCHs has shifted 
because of the implementation of the 
payment adjustment at § 412.534 from 
the development of co-located LTCHs as 
HwHis or satellites of LTCHs to the 
establishment of free-standing LTCHs. . 

We further conducted our own data 
analysis of sole-source (for example, one 
hospital referring to one LTCH) 
relationships between acute care 
hospitals and non-co-located LTCHs. 
The FY 2004 and FY 2005 MedPAR files 
indicate 63.7 percent of the 201 free- 
standing LTCHs have at least 25 percent 
of their Medicare discharges admitted 
from a sole acute care hospital; for 23.9 
percent of the freestanding LTCHs, the 
percentage is 50 percent or more; and 
for 6.5 percent, 75 percent or more of 
their Medicare discharges are admitted 
from a sole acute care hospital. 

Therefore, we believe that the danger 
of LTCHs functioning as “units” 
appears to be occurring not only in 
LTCH HwHs and LTCH satellites but 
also with free-standing LTCHs, and that 
in many cases, these non-co-located 
LTCHs and their sole referral source 
may be functioning in ways that appear 
to have erased the line of ‘functional 
separateness” between these LTCHs and 
their referring acute care hospitals. We 
are concerned about these situations 
and in this context, we continue to 
believe that ‘““* * * the extent to which 
a facility accepts patients from outside 
sources can be an important indicator of 
its function as a separate facility, not 
merely a unit of another hospital (59 FR 
45391).” 

We believe that our analysis of the 
available data and our awareness of 
growth patterns and behavioral changes 
in the LTCH industry corroborate the 
concerns expressed in correspondence 
and comments, but particularly in 


_ MedPAC’s comments on our proposed 


payment adjustment for co-located 
LTCHs in the FY 2004 IPPS final rule 
(69 FR 49211). In addition, the spiked 
increase in the number of free-standing 
LTCHs and their admission patterns 
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appear to confirm MedPAC’s concerns 
that the industry may be circumventing 
the intent of the payment adjustment 
policy at § 412.534 aimed at combating 
LTCHs functioning as “units” by 
creating free-standing LTCHs instead of 
LTCHs co-located as HwHs or satellites. 

As we note previously in this final 
rule, we are keenly aware of the 
explosive growth in the number of free- 
standing LTCHs. Specifically, we are 
continuing to analyze patient claims 
data for acute care patients who are 
admitted to free-standing LTCHs for 
discharge and LOS information to 
evaluate whether Medicare is paying 
twice for what would essehtially be one 
episode of care. We are considering 
appropriate adjustments to address this 
issue. 

Furthermore, we want to emphasize 
that we are closely monitoring patient 
shifting activities between host 
hospitals and LTCH HwHs or LTCH 
satellites, paying particular attention to 
evidence of inappropriate cross- 
referrals. We believe that a pattern of 
this behavior by hospitals would 
indicate an attempt to side-step the 
requirements of § 412.534 and could 
warrant an investigation by HHS’s 
Office of the Inspector General. 

Under § 412.534 for LTCH cost 
reporting periods beginning on or after 
October 1, 2004, we published the 
existing payment adjustment detailed 
above for LTCH HwHs and LTCH 
satellites that focused on the percentage 
of Medicare patients being shifted from 
host hospitals to co-located LTCHs. 
Under this provision, we specified that 
if greater than 25 percent (or the 
appropriate percentage) of a LTCH 
HwH’s or LTCH satellite’s discharges 
during any cost reporting year were 
admitted from a host hospital, a 

' payment adjustment would be applied 
to those discharges that exceeded the 
applicable threshold percentage (unless 

* those patients had reached HCO status 

at the host hospital as specified in 

§ 412.534(c)). (For LTCHs that qualified 

under § 412.534(f), we established a 4- 

year transition to the full payment 
adjustment.) Specifically, this payment 
adjustment provides that Medicare will 
pay the lesser of the amount otherwise 
payable under the LTCH PPS or a LTCH 

PPS payment amount equivalent to 

what would be paid under the IPPS for 
discharges in excess of the threshold 
amount. 

It has come to our attention that the 
phrase ‘‘an amount equivalent to the 
amount that would otherwise be 
determined under the rules at subpart 
A, § 412.1(a)’’, that is, the IPPS, in the 
existing § 412.534(c)(2), (d)(1), and (e)(1) 
and our specific interpretation of its 


‘We believe this methodology is 


implementation may not be entirely 
apparent. Therefore, we clarified in the 
proposed rule that, as explained below 
in this section, the use of the term 
“equivalent” does not necessarily mean 
precisely equal. We are also codifying 
the formula that we currently use to give 
effect to this phrase in existing 

§ 412.534, described in this final rule, 
for purposes of administrative clarity. 

To clarify the meaning of the term 
“equivalent,” we emphasize that we 
chose that word rather than “equal” 
when referring to the amount payable 
under this subpart (the amount that is 
equivalent to the * * * amount that 
would be otherwise determined under 
the rules at subpart A, § 412.1(a)). The 
term “equivalent’’ was used in this 
regulation because, although it was and 
continues to be our intent to include a 
payment adjustment under the LTCH 
PPS that closely resembles what an IPPS 
payment would have been for the same 
episode of care, several features of the 
IPPS cannot be translated directly into 
the LTCH PPS. Therefore, we believed 
that the term “equivalent” supports the 
ultimate goals of the policy adjustment, 
while also allowing for a reasonable and 
equitable implementation. For example, 
under the IPPS, payments for IME are 
limited based on the hospital’s IME FTE 
resident cap. The hospital’s IME FTE 
resident cap is determined based on the 
number of FTE residents counted by the 
hospital for purposes of IME on its base 
year (usually 1996) cost report. In the 
case of a LTCH, since it would not have 
reported any FTE residents for IME on 
the base year cost report, it would not 
be appropriate to apply the IPPS IME 
rules literally in the context of this 
LTCH PPS payment adjustment. 
We use the term “‘equivalent” in 

§ 412.534(c)(2), (d)(1), and (e)(1) because 
we believe this language accurately 
reflects our intent to utilize and build 
upon IPPS payment principles to 
develop a payment adjustment under 
the LTCH PPS that approximates for 
LTCHs the payment for a particular case 
that would have been made under the 
IPPS. For example, in the case ofa 
LTCH that is a teaching hospital, if a 
particular LTCH discharge is governed 
by the 25 percent payment policy 
adjustment set forth at § 412.534, we 
would determine the IPPS-equivalent _~ 
IME payment adjustment under the 
LTCH PPS by imputing an IME FTE 
resident cap based on the LTCH’s direct 
GME cap (which would have been 
determined for a LTCH that has 
residency programs as set forth at 

§ 413.79(c)(2)) and using that imputed 
IME FTE resident cap to calculate an 
IME payment adjustment for this LTCH. 


reasonable since it is based on the best 
available data on residency programs at 
LTCHs. Using an imputed IME FTE 
resident cap could enable us to factor an 
adjustment for indirect costs of 
residency programs into a Medicare 
payment under the payment adjustment 
at § 412.534 for those cases in excess of 
the 25 percent (or applicable 
percentage) threshold where the 
Medicare payment would be based on 
an amount under the LTCH PPS 
equivalent to what would otherwise be 


paid under the IPPS. 


As explained previously, we are 
codifying the formula we use to give © 
effect to the phrase ‘“‘an amount under 
subpart O that is equivalent to what 
otherwise would be paid under the. 
IPPS.” The existing regulations at 
§ 412.534(c)(2), (d)(1), and (e)(1) 
establish the applicable payment 
adjustment for LTCH HwHs and 
satellites not subject to the transition 
established under § 412.534(f) for cost 
reporting periods beginning on or after 
October 1, 2004 and for cost reporting 
periods beginning on or after October 1, 
2007 for those LTCH HwHs and LTCH 
satellites that will be transitioning to the 
full adjustment. Under those provisions, 
Medicare will pay for patients 
discharged from a LTCH HwH or LTCH 
satellite that were admitted from their 
host hospital in excess of the 25 percent 
(or applicable percentage) threshold 
based upon the lesser ofthe amount 
otherwise payable under the LTCH PPS 
or the amount payable under this 
subpart that is equivalent to the amount 
that would otherwise be payable under 
the IPPS. The paragraphs below detail 
the specific payment features of the 
IPPS that we use and are codifying in 
regulation for administrative efficiency 
to allow Medicare to generate a fair and 
equitable ‘‘equivalent’”’ IPPS payment 


_ under the LTCH PPS for those LTCH 


discharges governed by the payment 
adjustment at § 412.534. 

In the discussion that follows, we use 
phrases such as “IPPS DRG relative 
weights,” the “IPPS HCO” and the 
“IPPS fixed loss amount’’ in describing 
features of the IPPS that we use and 
build upon in the LTCH PPS to make 
appropriate adjustments when 
calculating LTCH payments for LTCH 
HwHs and LTCH satellites. However, 
we want to emphasize that such a 
payment is not an IPPS payment, but 
rather, is a payment under the LTCH 
PPS that is equivalent to a payment that 
would be derived from the IPPS 

ayment methodology. 
was proposed the RY 2007 
LTCH PPS proposed rule (71 FR 4648), 
we are codifying in regulations that an 
amount payable under this subpart that 


3 

q = ( 
q 
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is equivalent to what would otherwise 
be paid under the IPPS for the costs of 
inpatient operating services would be 
based on the standardized amount 
determined under § 412.64(c), adjusted 
by the applicable IPPS DRG weighting 
factors as specified in § 412.64(g). This 
amount would be further adjusted for 
area wage levels using the applicable 
IPPS labor-related share based on the 
CBSA where the LTCH is physically 
located set forth at § 412.525(c), and the 
IPPS wage index for non-reclassified 
hospitals published in the annual IPPS 
final rule. (In the FY 2005 LTCH PPS 
final rule (70 FR 24200), we discuss the 
inapplicability of geographic 
reclassification procedures for LTCHs.) 
For LTCHs located in Alaska and 
Hawaii, this amount would-also be 
adjusted by the applicable COLA factors 
used under the IPPS. Furthermore, for 
LTCH discharges governed by this 
payment adjustment, an amount payable 
under subpart O that is equivalent to 
what would otherwise be paid under the 
IPPS for the costs of inpatient operating 
services would also include, where 
applicable, a DSH adjustment 

(§ 412.106) and where applicable, an 
IME adjustment (as discussed at 

§ 413.79(c)(2)). 

Additionally, to arrive at a LTCH PPS 
payment amount equivalent to what 
would otherwise be payable under the 
IPPS, a LTCH would also be paid under ' 
the LTCH PPS for the costs of inpatient 
capital-related costs, using the capital 
Federal rate determined under 
§ 412.308(c), adjusted by the applicable 
IPPS DRG weighting factors under 
§ 412.312(b). This amount would be 
further adjusted by the applicable 
geographic adjustment factors set forth 
at § 412.316, including local cost 
variation (based on the IPPS wage index 
for non-reclassified hospitals published 
in the annual IPPS final rule), large 
urban location, and COLA, if applicable. 

For discharges governed by this: 
payment adjustment under the LTCH 
PPS, an amount payable under subpart 
O that is equivalent to an amount that 
would otherwise be paid under the IPPS 
for the inpatient capital-related costs 
would also include a DSH adjustment 

~ (§ 412.320), if applicable, and an 
equivalent IME adjustment (§ 412.322), 
if applicable. 

A LTCH PPS payment amount 
equivalent to what would be paid under 
the IPPS would be determined based on 
the sum of the amount equivalent to 
what would be paid under the IPPS 
inpatient operating services and the 
amount equivalent to what would be 
paid under the IPPS for inpatient 
capital-related costs. This is necessary 
since, under the IPPS, there are separate 


Medicare rates for operating (subpart D — 


of part 412) and capital (subpart M of 
part 412) costs to acute care hospitals, 
while under the LTCH PPS, there is a 
single payment rate for the operating © 
and capital costs of the inpatient 
hospital’s services provided to LTCH 
Medicare patients. 

We note that in section VI.A.1. of this 
final rule, we have added an additional 
component to the SSO payment 
adjustment at § 412.529(c)(2)(iv) that is 
based on an amount “‘comparable”’ to 
what would otherwise be paid under the 
IPPS, rather than an amount 
“equivalent” under the existing 
payment adjustment at § 412.534. 
Although the new payment adjustment 


_ option under the SSO policy was 


adapted from the existing LTCH HwH 
and LTCH satellite payment adjustment 
at § 412.534, it also preserves a 
distinction in the existing SSO policy 
established at the start of the LTCH PPS 
for FY 2003: The use of the LTCH PPS 
fixed loss amount should a SSO case 
also qualify for HCO payments after the 
SSO payment amount is determined. In 
contrast, as noted previously, under the 
payment adjustment for LTCH HwHs 
and LTCH satellites at § 412.534, if the 
amount payable by Medicare for a 
specific discharge was the amount 
under subpart O that is equivalent to 
what would be otherwise payable under 
the IPPS and the case also qualified as 


- a HCO, the outlier payment for this case . 


under the LTCH PPS would be based on 
the IPPS HCO policy at § 412.80(a) 
because the resulting payment would 
then be more equivalent to what would 


have been payable under the IPPS. 


Similarly, if under this payment 
adjustment the lesser amount resulted 
in an ‘otherwise payable amount under 
the LTCH PPS,” and the stay qualified 
as a HCO, Medicare would generate a 
HCO payment governed by the LTCH 
PPS fixed loss amount calculated under 
§ 412.525(a). If the estimated cost of the 
case exceeds the adjusted LTC-DRG 
plus a fixed loss amount under 

§ 412.525(a), the LTCH would receive an 
additional payment based on the LTCH 
PPS HCO policy: 

Therefore, although there are 
significant similarities between the two 
payment adjustments, as detailed in 
section VI.A.1 of this final rule, there is 
a distinction between them regarding 
the computation of any applicable HCO 
payments. Under the LTCH HwH and 
satellite payment adjustment at 
§ 412.534, payment for discharges 
governed by the policy will be “the 
lesser of the amount otherwise payable 
under this subpart [subpart O] or the 
amount that is otherwise payable under 
this subpart that is equivalent to the 


amount that would be otherwise 
payable under § 412.1(a) [the IPPS].”’ 
From an implementation standpoint, 
Medicare would generate an applicable 
payment to the LTCH for this discharge 
(which could include a HCO payment), 
but this payment would be subject to 
reconciliation at the end of the LTCH’s 
cost reporting period when it would be 
determined whether or not the 
particular discharge was subject to the 
payment adjustment at § 412.534, that 
is, whether the discharge exceeded the 
25 percent (or applicable percentage) 
threshold. If this is the case, and the 
calculation of the lesser of the amounts 
for a specific discharge resulted in 
Medicare paying an amount under the 
LTCH PPS that was equivalent to what 
would otherwise have been paid under 
the IPPS, and that payment included a 
HCO payment, this LTCH PPS payment 
would be governed by the regulations at 
§ 412.80(a)(3), based on the IPPS HCO 
policy. If the lesser of the two amounts 
is the otherwise payable amount under 
the LTCH PPS (which could be the case 


if the stay was a SSO, under § 412.529) 


the original LTCH PPS Medicare 
payment which included the HCO 
payment under § 412.525 will be 
finalized by the FI. : 

In contrast, under the existing LTCH 
PPS SSO policy at § 412.529(c), HCO 
payments could be made for a SSO stay, | 
regardless of whether the payment is 
ultimately based on: 120 percent of the 
LTC-DRG specific per diem amount 
multiplied by the LOS of the discharge; 
120 percent of the cost of the case; or 
the full LTC-DRG, if the total costs of 
the case exceed the least of these three 
options, plus the appropriate fixed-loss 
amount under § 412.525. In the RY 2007 
LTCH PPS proposed rule (71 FR 4648), 
we had proposed a fourth component to 


‘the SSO payment formula; however, in 


response to public comments, we have 
made substantial revisions to this fourth 
component of the SSO payment 
formula. Therefore, for the reasons 
described in section VI.A.4, we are 
lowering the 120 percent of costs to 100 
percent, and we are also adding a 
revised fourth component to the current 
SSO payment formula, (that is, a blend 
of an amount comparable to what would 
otherwise be paid under the IPPS 
computed as a per diem, capped at the 
full IPPS DRG payment amount and 120 
percent of the LTC-DRG per diem 
amount. For each day, as the LOS 
increases, the percentage of the IPPS 
comparable amount will decrease and 
the percentage based on 120 percent of 
the per diem LTC—DRG specific amount 
will increase. As the LOS reaches the 
lower of the five-sixths SSO threshold 


| 
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or 25 days, the payment will no longer 
be limited by the fourth option. We are 
not, however, changing the existing SSO 
payment policy for HCOs, and therefore, 
if the costs of the case exceeded the 
payment resulting from this formula by 
the fixed loss amount under the LTCH 
PPS, Medicare payment to the LTCH for 
this case would include HCO payment 
set forth at § 412.525. 

Consequently, we clarify the term 
“equivalent” at § 412.534(c)(2), (d)(1), 
and (e)(1) in our payment adjustment 
and codify the formula we use to give 
effect to these existing regulations. 

In § 412.534, we established special 
payment provisions for long-term care 
HwHs and satellites of LTCHs (69 FR 
49206). At subparagraph (d), we set 
forth a further payment adjustment for 
LTCHs that were co-located as HwHs or 
as satellites of LTCHs with rural 
hospitals and we cited the definition of 
rural at § 412.62(f). This cite was 
incorrect since beginning in FY 2005, 
we adopted OMB’s revised standards for 
defining MSAs (69 FR 49026) and 
therefore, the definition of rural that we 
intended to cite in § 412.534(d) was 
§ 412.64(b)(1)(ii)(C). We are therefore 
correcting § 412.534(d) to cite the 
revised definition of rural at 
412.64(b)(1)(ii)(C). 

We received the following comments 
on our discussion regarding the 25 
percent rule for HwHs in LTCHs that we 
discussed in the RY 2007 LTCH PPS 
proposed rule. 

Comment: Several commenters 
submitted views on our discussion in 
the RY 2007 LTCH PPS proposed rule 
regarding the 25 percent rule for HwHs 
in LTCHs. Some commenters suggested 
that instead of expanding the 25 percent 
admission threshold, we should work 
with the LTCH industry to develop the 
types of clinically-based certification 
criteria recommended by MedPAC, 
which focus on patient characteristics 
and the level of patient care services 
that should be available at every LTCH. 
Other commenters stated that expansion 
of the 25 percent rule to free-standing 
LTCHs is an arbitrary policy that puts 
patient care in jeopardy while making 
no progress towards MedPAC’s goal of 
ensuring that patients are treated in the 
appropriate settings. Commenters stated 
their belief that compliance with the 25 


percent rule would be almost 
impossible in communities where there 
may be only one or two short-term acute 
care hospitals, so expansion of the rule 
could effectively eliminate the ability of . 
any LTCH (freestanding or HwH) to 
exist in these communities. As a result, 
residents in need of long-term care 
services would either need to travel 
outside the community or receive 
inappropriate care in their community. 
Several commenters stated that our 
allegation that LTCHs are operating as 
acute care hospital “‘units”” was 
misdirected and that neither 
freestanding nor HwH LTCHs 
demonstrate the type of operational and 
financial integration with a referring 
hospital that are the hallmark of “unit’’ 
status (that is, each LTCH operates 
under its own provider agreement; files 
cost reports independently from others; 
and independently meets the hospital’s 
conditions of participation). 

Response: We did not propose to 
make a change to expand the 25 percent 
rule to freestanding LTCHs in the RY 
2007 LTCH PPS proposed rule. 
However, we do appreciate the 
commenters’ response to the concerns 
we raised in the proposed rule, and will 
take the comments into account as we 
further consider this issue for possible 
future rulemaking. 

We did not receive any comments 
regarding our clarification of 
“equivalent” and “comparable” for IPPS 
payments. Therefore, we will be 
finalizing this proposed clarification. 

We received_a significant number of 
comments that expressed specific 
concerns about several features of the - 
LTCH PPS that were beyond the scope 
of this regulation and we will not be 
addressing them at this time. 


VII. Computing the Adjusted Federal 
Prospective Payments for the 2007 
LTCH PPS Rate Year 


In accordance with § 412.525 and as 
discussed in section V.C. of this final 
rule, the standard Federal rate is 
adjusted to account for differences in 
area wages by multiplying the labor- 
related share of the standard Federal 
rate by the appropriate LTCH PPS wage 
index (as shown in Tables 1 and 2 of the 
Addendum to this final rule). The 
standard Federal rate is also adjusted to 
account for the higher costs of hospitals 


TABLE 14 


in Alaska and Hawaii by multiplying 
the nonlabor-related share of the 
standard Federal rate by the appropriate 
cost-of-living factor (shown in Table 8 
in section V.D.2. of this preamble). In 
the RY 2006 LTCH PPS final rule (70 FR 
24180), we established a standard 
Federal rate of $38,086.04 for the 2006 
LTCH PPS rate year. In the RY 2007 
proposed rule (71 FR 4667 through 
4670) we proposed that the standard 
Federal rate for the 2007 LTCH PPS rate 
year would remain $38,086.04. In this 
final rule, based on the best available 
data and the policies described in this 
final rule, the standard Federal rate for 
the 2007 LTCH PPS rate year will be 
$38,086.04 as discussed in section V.C. 
of this preamble. We illustrate the 
methodology -used to adjust the Federal 
prospective payments for the 2007 
LTCH PPS rate year in the following 
examples: 


Example: During the 2007 LTCH PPS rate 
year, a Medicare patient is in a LTCH located 
in Chicago, Illinois (CBSA 16974). This 
LTCH is in the fourth year of the wage index 
phase-in, thus, the four-fifths wage index 
values are applicable. The four-fifths wage 
index value for CBSA 16974 is 1.0632 (see 
Table 1 in the Addendum to this final rule). 
The Medicare patient is classified into LTC- 
DRG 9 (Spinal Disorders and Injuries), which 
has a relative weight of 0.9720 (see Table 3 
of the Addendum to this final rule). 

To calculate the LTCH’s total adjusted 
Federal prospective payment for this 
Medicare patient, we compute the wage- 
adjusted Federal prospective payment 
amount by multiplying the unadjusted 
standard Federal rate ($38,086.04) by the 
labor-related share (75.655 percent) and the 
wage index value (1.0632). This wage- 
adjusted amount is then added to the 
nonlabor-related portion of the unadjusted 
standard Federal rate (24.335 percent; 
adjusted for cost of living, if applicable) to 
determine the adjusted Federal rate, which is 
then multiplied by the LTC-DRG relative 
weight (0.9720) to calculate the total adjusted, 
Federal prospective payment for the 2007 
LTCH PPS rate year ($38,789.92). Finally, as 
discussed in section V.D.5. of this preamble, 
for the 2007 LTCH PPS rate year, we are. 
establishing a budget neutrality offset of 1.0 
to the total proposed adjusted Federal 
prospective payment to account for the costs 
of the transiticn methodology. 


The following illustrates the 
components of the calculations in the 
example in Table 14. 


Unadjusted Standard Federal Prospective Payment Rate 


Labor-Related Share 


$38,086.04 


Labor-Related Portion of the Federal Rate 


x 0.75665 
= $28,817.80 


4/5 Wage Index (CBSA 16974) 


x 1.0632 


Wage-Adjusted Labor Share of Federal Rate 


= $30,639.09 


Nonlabor-Related Portion of the Federal Rate ($38,086.04 x 0.24335) 


Adjusted Federal Rate Amount 


+ $ 9,268.24 


= $39,907.33 


a 
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TABLE. 14—Continued 


LTC-DRG 9 Relative Weight 


x 0.9720 


Total Adjusted Federal Prospective Payment (Before the Budget Neutrality Offset) 


= $38,789.92 


Budget Neutrality Offset 


x 1.0 
"| = $38,789.92 


VIII. Transition Period 


To provide a stable fiscal base for 
LTCHs, under § 412.533, we 
implemented a 5-year transition period 
whereby a LTCH (except those defined 
as “new” under § 412.23(e)(4)) receives 
payment consisting of a portion based 
on reasonable cost-based reimbursement 
under the TEFRA system and a portion 
based on the Federal prospective 
payment rate (unless the LTCH elects 
payment based on 100 percent of the 
Federal rate). Under the average pricing 
system, payment is not based on the 
experience of an individual hospital. As 
discussed in the August 30, 2002 final 
rule (67 FR 56038), we believe that a 5- 
year phase-in provides LTCHs time to 


adjust their operations and capital 
financing to the LTCH PPS, which is 
based on prospectively determined 
Federal payment rates. Furthermore, we 
believe that the 5-year phase-in of the 
LTCH PPS also allows LTCH personnel 
to develop proficiency with the LTC- 


DRG coding system, which will result in 


improvement in the quality of the data 
used for generating our annual 
determination of relative weights and 
payment rates. 

Under § 412.533, the 5-year transition 
period for all hospitals subject to the 
LTCH PPS begins with the hospital’s 
first cost reporting period beginning on 
or after October 1, 2002 and extends 


through the hospital’s last cost reporting 


period beginning before October 1, 
TABLE 15 


2007. During the 5-year transition 
period, a LTCH’s total payment under 
the LTCH PPS is based on two payment 
percentages: One based on teasonable 
cost-based (TEFRA) payments and the 
other based on the standard Federal 
prospective payment rate. The 
percentage of payment based on the 
LTCH PPS Federal rate increases by 20 
percentage points each year, while the 
reasonable cost-based payment rate 
percentage decreases by 20 percentage 
points each year, for the next 4 fiscal 
years. For cost reporting periods 
beginning on or after October 1, 2006, 
Medicare payment to LTCHs will be 
determined entirely under the Federal 
rate. The blend percentages as set forth 
in § 412.533(a) are shown in Table 15. 


Cost reporting periods beginning on or after 


Reasonabie 
cost principles 
rate percent- 
age 


October 1, 2002 


October 1, 2003 


October 1, 2004 


October 1, 2005 


October 1, 2006 


For cost reporting periods that begin 
on or after October 1, 2005, and before 
October 1, 2006 (FY 2006), the total 
payment for an existing LTCH that has 
not elected payment under 100 percent 
of the Federal prospective payment rate 
is 20 percent of the amount calculated 
under reasonable cost principles for that 
specific LTCH and 80 percent of the 
Federal prospective payment amount. 
For cost reporting periods that begin on 
or after October 1, 2006 (FY 2007), the 
total payment for a LTCH will be zero 
percent of the amount calculated under 
reasonable cost principles for that 
specific LTCH and 100 percent of the 
Federal prospective payment amount. 
As we noted in the June 6, 2003 final 
rule (68-FR 34155), the change in the 
effective date of the annual LTCH PPS 
rate update from October 1 to July 1 has 
no effect on the LTCH PPS transition 
period as set forth in § 412.533(a). That 
is, LTCHs paid under the transition 
blend under § 412.533(a) will receive - 


those blend percentages for the entire 5- 
year transition period (unless they elect 
payments based on 100 percent of the 
Federal rate). Furthermore, LTCHs paid 
under the transition blend will receive 
the appropriate blend percentages of the 
Federal and reasonable cost-based rate 
for their entire cost reporting period as 
prescribed in § 412.533(a)(1) through 
(a)(5). 

The reasonable cost-based rate 
percentage is a LTCH specific amount 
that is based on the amount that the 
LTCH would have been paid (under 
TEFRA) if the PPS were not 
implemented. Medicare Fls will 
continue to compute the LTCH 
reasonable cost-based payment amount 
according to § 412.22(b) of the 
regulations and sections 1886(d) and (g) 
of the Act. 

In implementing the LTCH PPS, one 
of our goals is to transition hospitals to 
prospective payments based on 100 
percent of the adjusted Federal 


prospective payment rate as soon as 


appropriate. Therefore, under 

§ 412.533(c), we allow a LTCH (other 
than new LTCHs defined at 

§ 412.23(e)(4)), which is subject to a 
blended rate, to elect payment based on 
100 percent of the Federal rate at the 
start of any of its cost reporting periods 
during the 5-year transition period 
rather than incrementally shifting from 
reasonable cost-based payments to 
prospective payments based on 100 
percent of the Federal rate. Once a 
LTCH elects to be paid based on 100 


‘percent of the Federal rate, it will not be 


able to revert to the transition blend. For 
cost reporting periods that began on or 
after December 1, 2002 through 
September 30, 2006, a LTCH must notify 
its FI in writing of its election on or 
before the 30th day prior to the start of 
the LTCH’s next cost reporting period 
regardless of any postmarks or 
anticipated delivery dates. For example, 
a LTCH with a cost reporting period that 
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begins on May 1, 2006, must have 
notified its FI in writing of an election 
on or before April 1, 2006. 

Under § 412.533(c)(2)(i), the 
notification by the LTCH to make the 
election must be made in writing to the 
Medicare FI. Under § 412.533(c)(2)(iii), 
the FI must receive the request on or 
before the specified date (that is, on or 
before the 30th day before the 
applicable cost reporting period begins 
for cost reporting periods beginning on 
or after December 1, 2002 through 
September 30, 2006), regardless of any 
postmarks or anticipated delivery dates. 

Requests received, postmarked, or 
delivered by other means after the 
specified date in § 412.533(c)(2)(iii) will 
not be accepted. If the specified date 
falls on a day that the postal service or 
other delivery sources are not open for 
business, the LTCH will be responsible 
for allowing sufficient time for the 
delivery of the request before the 
deadline. If a LTCH’s request is not 
received timely, payment will be based 
on the transition period blend 
percentages. 


IX. Payments to New LTCHs 


Under § 412.23(e)(4), for purposes of 
Medicare payment under the LTCH PPS, 
we define anew LTCH as a provider of 
inpatient hospital services that meets 
the qualifying criteria for LTCHs, set 
forth in § 412.23(e)(1) and (e)(2), and 
under present or previous ownership (or 
both), has its first cost reporting period 
as a LTCH begin on or after October 1, 
2002. We also specify in § 412.500 that 
the LTCH PPS is applicable to LTCHs 
for cost reporting periods beginning on 
or after October 1, 2002. As we 
discussed in the August 30, 2002 final 
rule (67 FR 56040), this definition of 
new LTCHs should not be confused - 
with those LTCHs first paid under the 
TEFRA payment system for discharges 
occurring on or after October 1, 1997, 
described in section 1886(b)(7)(A) of the 
Act, as added by section 4416 of the 
Balanced Budget Act of 1997 (BBA) 
(Pub. L. 105-33). As stated in 
§ 413.40(f)(2)(ii), for cost reporting 
periods beginning on or after October 1, 
1997, the payment amount for a “new” 
(post-FY 1998) LTCH is the lower of the 
hospital’s net inpatient operating cost 
per case or 110 percent of the national 
median target amount payment limit for 
hospitals in the same class for cost 
reporting periods ending during FY 
1996, updated to the applicable cost 
reporting period (see 62 FR 46019, 
August 29, 1997). Under the LTCH PPS, 
those “new” LTCHs that meet the 
definition of “new” under : 

§ 413.40(f)(2)(ii) and that have their first 
cost reporting period as a LTCH 


beginning prior to October 1, 2002, will 
be paid under the transition 
methodology described in § 412.533. 
Under § 412.533(d), new LTCHs will 
not participate in the 5-year transition 
from reasonable cost-based 
reimbursement to prospective payment. 
As we discussed in the August 30, 2002 
final rule (67 FR 56040), the transition 
period is intended to provide existing 
LTCHs time to adjust to payment under 
the new system. Since these new LTCHs 
with their first cost reporting periods as 
LTCHs beginning on or after October 1, 
2002, would not have received payment 
under reasonable cost-based 
reimbursement for the delivery of LTCH 
services prior to the effective date of the 
LTCH PPS, we do not believe that those 
new LTCHs require a transition period 
in order to make adjustments to their 
operations and capital financing, as will 
LTCHs that have been paid under the 
reasonable cost-based methodology. 


X. Method of Payment 


Under § 412.513, a Medicare LTCH 
patient is classified into a LTC-DRG 
based on the principal diagnosis, up to 
eight additional (secondary) diagnoses, 
and up to six procedures performed 
during the stay, as well as age, sex, and. 
discharge status of the patient. The 
LTC-DRG is used to determine the 
Federal prospective payment that the 
LTCH will receive for the Medicare- 
covered Part A services the LTCH 
furnished during the Medicare patient’s 
stay. Under § 412.541(a), the payment is 
based on the submission of the 
discharge bill. The discharge bill also 
provides data to allow for reclassifying 
the stay from payment at the full LTC- 
DRG rate to payment for a case as a SSO 


. (under § 412.529) or as an interrupted 


stay (under § 412.531), or to determine 
if the case will qualify for a high-cost 
outlier payment (under § 412.525(a)). 

Accordingly, the ICD-9—CM codes 
and other information used to determine 
if an adjustment to the full LTC-DRG 


payment is necessary (for example, LOS. 


or interrupted stay status) are recorded 
by the LTCH on the Medicare patient’s 
discharge bill and submitted to the 
Medicare FI for processing. The 
payment represents payment in full, 
under § 412.521(b), for inpatient 
operating and capital-related costs, but 
not for the costs of an approved medical 
education program, bad debts, blood 
clotting factors, anesthesia services by 
hospital-employed nonphysician 
anesthetists, or the costs of 
photocopying and mailing medical 
records requested by a Quality 
Improvement Organization (QIO), which 
are costs paid outside the LTCH PPS. 


As under the previous reasonable 
cost-based payment system, under 
§ 412.541(b), a LTCH may elect to be 
paid using the periodic interim payment 
(PIP) method described in § 413.64(h) 
and may be eligible to receive 
accelerated payments as described in 
§ 413.64(g). 

For those LTCHs that are paid during 
the 5-year transition based on the 
blended transition methodology in 
§ 412.533(a) for cost reporting periods 
that began on or after October 1, 2002, © 
and before October 1, 2006, the PIP 
amount is based on the transition blend. 
For those LTCHs that are paid based on 
100 percent of the standard Federal rate, 
the PIP amount is based on the 
estimated prospective payment for the 
year rather than on the estimated 
reasonable cost-based reimbursement. 
We exclude high-cost outlier payments 
that are paid upon submission of a 
discharge bill from the PIP amounts. In 
addition, Part A costs that are not paid 
for under the LTCH PPS, including 
Medicare costs of an approved medical 
education program, bad debts, blood 
clotting factors, anesthesia services by 
hospital-employed nonphysician 
anesthetists and the costs of 
photocopying and mailing medical 
records requested by a QIO, are subject 
to the interim payment provisions 
(§ 412.541(c)). 

Under § 412.541(d), LTCHs with 
unusually long lengths of stay that are 
not receiving payment under the PIP 
method may bill on an interim basis (60 
days after an admission and at intervals 
of at least 60 days after the date of the 
first interim bill) and “should include 
any high cost outlier payment 
determined as of the last day for which 
the services have been billed.” 


XI.-Monitoring 


In the August 30, 2002 final rule (67 
FR 56014), we described an on-going 
monitoring component to the new LTCH 
PPS. Specifically, we discussed on- 
going analysis of the various policies 
that we believe would provide equitable 
payment for stays that reflect less than 
the full course of treatment and reduce 
the incentives for inappropriate 
admissions, transfers, or premature 
discharges of patients that are present in 
a discharge-based PPS. To this end, we 
have designed system features utilizing 
MedPAR data that will enable CMS and 
the FI to track beneficiary movement to 
and from a LTCH and to and from 
another Medicare provider. We also 
stated our intent to collect and interpret 
data on changes in average lengths of 
stay under the LTCH PPS for specific 
LTC-DRGs and the impact of these 


_changes on the Medicare program. As a 
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result of our data analysis, we have 
revisited a number of our original and 
even pre-LTCH PPS policies in order to 
address what we believe are behaviors 
by certain LTCHs that lead to 
inappropriate Medicare payments. In 
recent Federal Register publications, we 
have proposed and subsequently 
finalized revisions to the interruption of 
- stay policy (69 FR 25692), and we 
established a payment adjustment for 
LTCH HwHs and satellites (69 FR 
49191). 

On-going data analysis was also the 
basis for three of the issues, that we had 
addressed in the proposed rule. As 
noted in section V., we are “sunsetting”’ 
the surgical DRG exception to the 3 day 
or less interruption of stay policy at 
§ 412.531(b)(2)(A)(1). We determined 
that eliminating this exception will not 
result in significant hardship for LTCHs. 
Our analyses of discharges between 
acute care hospitals and LTCHs revealed 
that a significant number of LTCHs that 
are not co-located with other hospital- 
level providers (as defined in § 412.22(e) 
and § 412.22(h)), also admit their 
patients from one specific acute care 
hospital. When we established the 
payment adjustment for LTCH HwHs 
and satellites of LTCHs at § 412.534, we 
reiterated our concern that these-on-site 
LTCHs could be functioning as units of 
their host (generally, an acute care 
hospital), a configuration that is not 
envisioned in section 1886(d)(1)(B) of 
the Act. The statute specifically allows 
only for IRF and IPF units in acute care 
hospitals but not for LTCH units. In 
section V. of the proposed rule, we had 
suggested that we would be looking into 
the possibility.of extending the payment 
adjustment established under § 412.534 
for LTCH HwHs and satellites of LTCHs 
to all LTCHs including freestanding 
LTCHs that we believe are LTCHs 
functioning as step-down units of a 
hospital. In making any such decision in 
the future, we will take into account 
comments that we received on this 
issue. In addition, as a result of our 
analysis and on-going monitoring 
protocols, we are establishing a zero 
percent update to the Federal payment 
rate for RY 2007, which is expisined in 
detail in section IV. 

As we discussed in the June 6, 2003 
final rule (68 FR 34157), the Medicare 
Payment Advisory Commission 
(MedPAC) endorsed our monitoring 
activity as a primary aspect of the 
design and on-going functioning of the 
LTCH PPS. Furthermore, the 
Commission pursued an independent 
‘research initiative that led to a section 
in MedPAC’s June 2004 Report to 
Congress entitled “Defining long-term 

_ care hospitals”. This study included 


recommendations that we develop 
facility and patient criteria for LTCH 
admission and treatment and that we 
require a review by Quality 


Improvement Organizations (QIO) to 
evaluate whether LTCH admissions 


meet criteria for medical necessity once 
the recommended facility and patient 
criteria are established. 

Therefore, in addition to pursuing our 
on-going monitoring program under the 
direction of ORDI, existing QIO 
monitoring and studies described in the 
RY 2006 LTCH PPS final rule (70 FR 
24211), and our considerations of 
expanding the QIO role in the LTCH 


PPS, we awarded a contract to Research ‘ 


Triangle Institute, International (RTT) in 
September 2004 for a thorough 
examination of the feasibility of 
implementing MedPAC’s 
recommendations in the June 2004 
Report to Congress (which we detail in 
section XII. of this final rule). In the RY 
2005 LTCH PPS final rule, we noted that 
this research contract, which was 
funded for FY 2005 was presently being 
executed and therefore, we presented 
specifics of the RTI project in the RY 
2007 LTCH PPS proposed rule. In this 
final rule, as noted previously, we have 
included a section that describes RTI’s 
analyses. 

Comment: One commenter asked why 
CMS continues to issue changes to the 
LTCH PPS rather than letting market 
forces determine its direction. Another 
commenter also invoked the 
marketplace in asserting that the large 
increase in the number of LTCHs is 
market-driven, that is, if the operators 
were not sensing a need and patients 
were not coming, the number of LTCHs 
would not be growing. The commenter 
suggested that CMS should not be 
concerned about the rapid growth in 


this provider type and allow the market | 


to regulate growth. 

Response: We disagree with the 
commenters’ suggestions that CMS 
should not continue to issue changes to 
the LTCH PPS, but rather let market 
forces determine its direction. In 
establishing the Medicare system, the 
Congress imposed the responsibility to 
provide health insurance for Medicare 
beneficiaries. The mandate for 
implementing the Medicare program 
tasks CMS with fiduciary 
responsibilities that require us to- 
develop an effective and efficient 
payment system to finance the delivery 
of medical services to beneficiaries who 
have financed Medicare as taxpayers 
and who depend upon the program as 
their primary health insurance when 
they retire. In order to meet these 
responsibilities, CMS established a 
regulatory framework governing the 


payment for those health care services 
covered by Medicare for program 
beneficiaries in a manner that protects 
both the trust fund and the program 
recipient against those forces in the 
market place that may be driven 
primarily by a desire to maximize 
Medicare payments. Therefore, our 
objective in issuing LTCH regulations 
for all aspects of the health care delivery 
system as it impacts Medicare 
beneficiaries, is to be a prudent 
purchaser of medical services. Our 
awareness of market forces, our 
monitoring programs and data analyses, 
and information garnered from our 
regional offices and FIs indicate to us 
that the remarkable growth in the 
number of LTCHs during the last several 
years may be for the most part, driven 
by the opportunity to earn large profits 
on the treatment of Medicare patients. 
Therefore, we proposed and ultimately 
are finalizing regulations that we believe 
further our mandated role as a prudent 
purchaser of medical services and also 
as guardian of the Medicare Trust Fund. 
Accordingly, we believe that in an 
industry where Medicare is by far the 
primary payer for services provided, we 
cannot rely solely on market forces to 
determine how much the program 
should pay for beneficiary care. 


XII. MedPAC Recommendations 


A. Discussion of MedPAC’s March 2006 
Report to Congress: Medicare Payment 
Policy 


On March 1, 2006, MedPAC released 
its Report to Congress: Medicare 
Payment Policy fulfilling its legislative 
mandate to evaluate Medicare policy 
issues and make specific 
recommendations to Congress. In the 
March 2006 Report, MedPRAC included 
a discussion of LTCH payments and the 
resultant recommendation by the 
Commission in Chapter 4C, Long-term 
care hospital services. MedPAC found 
that Medicare payments for LTCH 
services are more than adequate, basing 
this conclusion on various measures 
including, but not limited to, access to 
care, volume services, and supply of 
facilities. MedPAC recommended to the 
Congress that the update to payment 
rates for LTCH services should be 
eliminated for FY 2007. 

As discussed in the final rule, because 
we believe that current payments are 
more than adequate to account for price 
increases in the services furnished by 
LTCHs during the 2007 LTCH PPS rate 
year, under the broad authority ; 
conferred upon the Secretary by section 
123 of the Balanced Budget Refinement 
Act (BBRA) as amended by section 
307(a) of the Budget Improvement and 
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Protection Act (BIPA) to include 
appropriate adjustments in the 
establishment of the LTCH PPS, we are 
revising our regulations to specify that 
for discharges occurring on or after July 
1, 2006 and on or before July 31, 2007, 
the standard Federal rate from the 
previous year would be updated by a 
factor of zero percent. We note that our 
decision to apply a zero update is 
consistent with the recommendation the 
Commission made to the Congress. 
Further discussion of this issue can be 
found in section XX of the final rule. 


B. RTI Report on MedPAC’s June 2004 
Recommendations 


In the RY 2006 LTCH PPS final rule 
(70 FR 24209), we discussed Chapter 5 
of MedPAC’s June 2004 Report to 
Congress (RTC), ‘Defining Long-Term 
Care Hospitals”. In that Report, the 
Commission recommended that the 
Congress and the Secretary define 
LTCHs by facility and patient criteria to 
ensure that patients admitted to LTCH 
facilities are medically complex and 
have a good chance of improvement. In 
addition, the Commission 
recommended expanding the statement 
of work for the Quality Improvement 
Organizations (QIOs) to enable them to 
monitor LTCH compliance with any 
newly-established hospital and patient 
criteria. 

As detailed in that same final rule, in 
response to the recommendation in 
MedPAC’s June 2004 Report, on 
September 27, 2004, we awarded a 
contract to Research Triangle Institute, 
International (RTI) for a thorough 
examination of the feasibility of 
implementing the Commission’s 
recommendations based on the 
performance of a wide variety of 
analytic tasks using CMS data files, and 
information RTI would collect from 
physicians, providers, and LTCH trade 
associations. This contract, ‘“‘Long Term 
Care Hospital Payment System 
Refinement/Evaluation,” will result in a 
report that will assist CMS in the 
evaluating the development of criteria 
for assuring appropriate and cost- 
effective use of LTCHs in the Medicare 
program. With the recommendations of 
MedPAC’s June 2004 Report to Congress 
as a point of departure, RTI evaluated 
the feasibility of developing patient and 
facility level characteristics for LTCHs 
in order to identify and distinguish the 
role of these hospitals as a Medicare 
provider. 

RTI’s project plan was completed in 
two phases. Phase I focused on an 
analysis of LTCHs within the current 
Medicare system: Their history as 
participating providers; their case mix; 
the criteria currently used by QIOs to 


determine the appropriateness of 
treatment in LTCHs; and the site of care 
for patients treated in areas that lack - 
LTCHs. RTI reviewed prior analyses of 
these issues by MedPAC and other 
contractors (such as the Urban Institute, 
3M Health Information Systems, and 
The Lewin Group) and conducted 
additional discussions with MedPAC, 
other researchers, and the QIOs. 
Building on the work of Phase I, Phase 
II addressed the feasibility of MedPAC’s 
proposed criteria based on a three- 
pronged approach: Medicare claims 
analysis to examine patient differences 
across settings; interviews with QIOs 
and providers to examine level of care 
definitions currently being used or - 
tested; and finally site visits to 
interview providers with the objective 
of distinguishing LTCHs from other 
inpatient settings for payment purposes. 
During October through December 2005, 
RTI scheduled and conducted site visits 
to LTCHs throughout the country that 
are representative of the various types of 
LTCHs. A team of RTI researchers and 
CMS analysts, including a physician, 
participated in these visits. 

We anticipate that RTI will submit 
their final report to us in late Spring of 
2006. We note that while this report 
may have a substantial impact on future 
Medicare policy for LTCHs, we still 
believe that even with the development 
of defined patient and perhaps facility- 
level criteria, that the retention of many 
of the specific payment adjustment 
features of the LTCH PPS presently in 
place may still be both necessary and 
appropriate for purposes of protecting 
the integrity of the Medicare trust fund. 


XIII. Health Care Information 
Transparency Initiative 

In the FY 2007 Hospital Inpatient 
Prospective Payment System proposed 
rule (71 FR 23996), we discussed in 
detail the Health Care Information 
Transparency Initiative and our efforts 
to promote effective use of health 
information technology (HIT) as a 
means to help improve health care 
quality and improve efficiency. 
Specifically, for the transparency 
initiative, we discussed several 
potential options for making pricing and 
quality information available to the 
public (71 FR 24120 through 24121). We 
solicited comments on the ways HHS 
can encourage transparency in health 
care quality and pricing whether 
through its leadership on voluntary 
initiatives or through regulatory 
requirements. We also are seeking 
comment on the HHS’s statutory 
authority to impose such requirements. 

In addition, we discussed the 
potential for HIT to facilitate 


burden associated with this requirement 


improvements in the quality and 
efficiency of health care services (71 FR 
24100 through 24101). We solicited 
comments on our statutory authority to 
encourage the adoption and use of HIT. 
The 2007 Budget states that “‘the 
Administration supports the adoption of 
health information technology (IT) as a 
normal cost of doing business to ensure 
patients receive high quality care.”” We 
also are seeking comments on the 
appropriate role of HIT in a potential - 
value-based purchasing program, 
beyond the intrinsic incentives of a 
prospective payment system to provide 
efficient care, encourage the avoidance 
of unnecessary costs, and increase 
quality of care. In addition, we are 
seeking comments on the promotion of 
the use of effective HIT through 
Medicare conditions of participation. 
We intend to consider both the health 
care information transparency initiative 
and the use of HIT as we refine and 
update all Medicare payment systems. 
Therefore, while these initiatives are not 
included in this final rule, we are in the 
process of seeking input on these 
initiatives in various proposed Medicare 
payment rules being issued this year 
and may pursue these policies in future 
rulemaking for the LTCH PPS. 


~ XIV. Collection of Information 


Requirements 

In the RY 2007 LTCH PPS proposed 
rule (71 FR 4648), we outlined the 
collection of information requirements 
associated with the provisions 
presented in that rule. 

In summary, section 
412.525(a)(4)(iv)(A), proposed that CMS 
may specify an alternative to the cost- 
to-charge ratio otherwise applicable 
under paragraph (a)(4)(iv)(B) of this 
section. In addition, a hospital may also 
request that its FI use a different (higher 
or lower) CCR based on substantial 
evidence provided by the hospital. The 
burden associated with this requirement 
is the time and effort necessary for a 
hospital to gather, process, and submit 
the necessary documentation to its FI to 
substantiate its request for the use of a 
different CCR by their FI. For example, 
necessary documentation, as stipulated 
by CMS and the FI, may include but not 
be limited to financial records 
documenting the hospital’s cost and 
charges. 

Section 412.529(c)(4)(iv)(A) proposed 
that CMS may specify an alternative to 
the CCR otherwise applicable under 
paragraph (c)(4)(iv)(B) of this section. In 
addition, a hospital may also request 
that its FI use a different (higher or 
lower) CCR based on substantial 
evidence provided by the hospital. The 
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is the time and effort necessary for a 
hospital to gather, process, and submit 
the necessary documentation to its FI to 
substantiate its request for the use of a 
different CCR by their FI. For example, 
necessary documentation, as stipulated 
by CMS and the FI, may include but not 
be limited to financial records 
documenting the hospital’s cost and © 
charges. 

The aforementioned information 
collection requirements were proposed 
again in the FY 2007 IPPS proposed 
rule, and to the extent they are 
implemented, will be presented in the 
FY 2007 IPPS final rule published this 
summer in the Federal Register. Prior to 
the publication of the IPPS final rule, 
we will submit a formal information 
collection request to the Office of 
Management and Budget (OMB) for its 
review and approval of the information 
collection requirements described 
above. These requirements are not 
effective until they have been approved 
by OMB. 


XV. Regulatory Impact Analysis 
A. Introduction 


We have examined the impacts of this 
final rule as required by Executive 
Order 12866 (September 1993, 
Regulatory Planning and Review), the 
Regulatory Flexibility Act (RFA) 
(September 19, 1980, Pub. L. 96-354), 
section 1102(b) of the Act, the 
Unfunded Mandates Reform Act of 1995 
(UMRA) (Pub. L. 104—4), and Executive 
Order 13132. 


1. Executive Order 12866 


Executive Order 12866 (as amended 
- by Executive Order 13258, which 
merely assigns responsibility of duties) 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
-effects, distributive impacts, and 
equity). A regulatory impact analysis 
(RIA) must be prepared for major rules 
with economically significant effects 
($100 million or more in any one year). 
We are using the rates, factors and 
policies presented in this final rule, 
including updated wage index values, 
and the best available claims data to 
estimate payments for the 2007 LTCH 
PPS rate year. Based on the best 
available data for 347 LTCHs, we 
estimate that the change to the SSO 
policy (as discussed in section VI.A.1. of 
the preamble of this final rule) for the 
2007 LTCH PPS rate year, in 
conjunction with the changes to the area 


wage adjustment (discussed in section 
V.D.1. of the preamble of this final rule), 
and the increase in the outlier fixed-loss 
amount (discussed in section V.D.3.c. of 
the preamble of this final rule), will 
result in a decrease in estimated 
payments from the 2006 LTCH PPS rate 
year of approximately $156 million for 
the 347 LTCHs. (An estimate of 
Medicare program payments for LTCH 


services for the next 5 years is shown in . 


section XV.B-5. of the preamble of this 
final rule.) Because the combined 
distributional effects and costs to the 
Medicare program are greater than $100 
million, this final rule is considered a 
major economic rule, as defined in this 
section. 


2. Regulatory Flexibility Act (RFA) 

The RFA requires agencies to analyze 
options for regulatory relief of small 
businesses. For purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and small 
governmental jurisdictions. Most 
hospitals and most other providers and 
suppliers are small entities, either by - 
nonprofit status or by having revenues 


of $6 million to $29 million in any 1 


year. For purposes of the RFA, all 
hospitals (and most other providers and 
suppliers) are considered small entities 
according to the Small Business 
Administration’s latest size standards 
(for further information, see the Small 
Business Administration’s regulation at 
65 FR 69432, November 17, 2000). 
Because we lack data on individual 
hospital receipts, we cannot determine 
the number of small proprietary LTCHs. 
Therefore, we assume that all LTCHs are 


. considered small entities for the 


purpose of the analysis that follows. 
Medicare FIs are not considered to be 
small entities. Individuals and States are 
not included in the definition of a small 
entity. 

Currently, our database of 347 LTCHs 
includes the data for 69 non-profit 
(voluntary ownership control) LTCHs 
and 232 proprietary LTCHs. Of the 
remaining 46 LTCHs, 10 LTCHs are 
Government-owned and operated and 
the ownership type of the other 36 
LTCHs are unknown (see Table 16). The 
impact of the changes for the 2007 
LTCH PPS rate year is discussed below 
in section XV.B.4.c. of the preamble of 
this final rule. The provisions of this 
final rule are estimated to result in 
approximately a 3.7 percent decrease in 
estimated payments per discharge in the 
2007 LTCH PPS rate year on average to- 
LTCHs (as shown in Table 16). As 
discussed in greater detail below in this 
section (and as shown in Table 16), the 
majority of the approximately 3.7 
percent decrease in estimated payments 


in the 2007 LTCH PPS rate year as. 
compared to the 2006 LTCH PPS rate 
year is due to the change in the payment 
formula for SSO cases (discussed in ~ 
section VI.A.1.a. of the preamble of this 
final rule). We do not believe that this 
change will result in an adverse impact 
on affected LTCHs for the reasons 
discussed below in this section. We 
believe that the revisions to the SSO 
policy established in this final rule will 
accomplish our stated goal of removing 
the incentive for LTCHs to admit 
patients for whom a long-term hospital 
stay is not necessary and therefore, for 
whom the LTCH would not be 
providing complete treatment. 
Furthermore, we believe the revisions to 
the SSO policy will result in 
appropriate payments for those 
relatively shorter LOS cases. 

As we discuss in greater detail in 
section VI.A.1.a. of the preamble of this 
final rule, currently about 37 percent of 
all LTCH cases are SSOs, most of which 
were admitted to the LTCH directly 
from an acute-care hospital. Of these 
almost 48,000 LTCH SSO cases from FY 
2005, about 60 percent have a LOS of 
less than or equal to 14 days, of which 
almost 24 percent have a LOS of less. 
than or equal to 7 days. Thus, many 
short-stay cases may be still in need of 
acute-level care at the time of admission 
to the LTCH, which may indicate a 
premature and inappropriate discharge 
from the acute-care hospital and an 
inappropriate admission to a LCTH. 
Moreover, many of these very short-stay 
cases most likely do not receive a full 
course of a LTCH-level of treatment in 
such a short period of time since LTCHs 
generally are intended to treat patients 
with an ALOS of greater than 25 days, 
and therefore, we believe that the 
changes to the SSO policy will result in 
more appropriate payments for short- 
stay cases treated at LTCHs. We believe 
that by paying appropriately for these 
SSO cases and removing the financial 
incentive for LTCHs to admit those very 
short stay cases that could otherwise 
receive appropriate treatment at an 
acute-care hospital (and be paid under 
the IPPS), LTCHs will change their 
admission patterns for these patients. 
Specifically, we believe that in response 
to the implementation of the revision to | 
the SSO payment formula, most LTCHs 
will significantly reduce the number of 
very short-stay cases that they admit 
(and most of those patients will 
continue to receive treatment at the 
acute-care hospital from which they are’ 
typically discharged immediately prior 
to their LTCH (short-stay) admission). 

The estimated 3.7 percent decrease in 
LTCH PPS payments for RY 2007 was 
determined based on the current LTCH 
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admission pattern of SSO cases (that is, 
currently about 37 percent of all LTCH 
cases, of which about 60 percent have 
a LOS of less than or equal to 14 days). 
Thus, we believe that the estimated 3.7 
percent decrease in LTCH payments per 
discharge for RY 2007 will only occur 
if LTCHs were to continue to admit the 
same number and type of SSO patients. 
Since the majority of the decrease in 
estimated payments is due to the change 
in the SSO policy and since we 
anticipate that LTCHs will no longer 
admit such a large number of VSSO 
patients when these changes are 
implemented, we believe that the actual 
decrease in LTCHs’ payments for RY 
2007 will be less than estimated 3.7 
percent. (Although we expect LTCHs to 
admit fewer cases under this change, we 
believe that most LTCHs, which are 
HwHs, will not experience an increase 
in cost per discharge as a result of 
unoccupied beds. Rather, we expect that 
LTCHs will make a commensurate 
reduction in available beds. LTCHs will 
lease fewer beds, and therefore, the 
LTCHs’ cost per discharge will not 
increase dramatically.) 

Furthermore, our Medicare margins 
analysis of the most recent LTCH cost 
report data, show that LTCH PPS 
Medicare margins for FY 2003 were 7.8 
percent, and preliminary cost report 
data for FY 2004 reveal an even higher 
Medicare margin of 12.7 percent (as 
discussed in greater detail in section 
IV.C.3. of the preamble to this final 
rule). Since LTCH PPS payments appear 
to be more than adequate to cover the 
costs of the efficient delivery of care to 
patients at LTCHs, based on this 
margins analysis, we believe that even 
with an estimated 3.7 percent decrease 
in LTCHs’ payments per discharge for 
the 2007 LTCH PPS rate year, which 
may result from, among other things, the 
continued treatment of some short-stay 
cases and the estimated slight decrease 
in aggregate payments due to the 
changes to the area wage adjustment 
(see Table 16), LTCH PPS payments in 
RY 2007 will still be sufficient to 
compensate LTCHs for the costs of the 
efficient delivery of LTCH services to 

-LTCH patients. (As noted above, LTCH 
PPS Medicare margins (7.8 percent for 
FY 2003 and 12.7 percent for FY 2004) 
appear to be at least twice the estimated 
percent decrease in Medicare payments 
for RY 2007 (3.7 percent).) Thus, we do 
not expect that the provisions of this 
final rule will result in an adverse 
financial impact on affected LTCHs nor 
will there be an effect on beneficiaries’ 
access to Care. 

For the reasons discussed above, we 
do not expect an estimated decrease of 
3.7 percent to the LTCH PPS Medicare 


payment rates to have a significant 
adverse effect on the ability of most 
LTCHs to provide cost efficient services 
to Medicare patients. In addition, 
LTCHs provide some services to (and 
generate revenue from) patients other 
than Medicare beneficiaries, and 
therefore, the revenue to LTCHs from 
treating those patients is not affected by 
this final rule. Accordingly, we certify 
that this final rule will not have a 
significant impact on a substantial 
number of small entities, in accordance 
with the RFA. 


3. Impact on Rural Hospitals 


Section 1102(b) of the Act requires us 
to prepare a regulatory impact analysis 
if a rule may have a significant impact 
on the operations of a substantial 
number of small rural hospitals. This 
analysis must conform to the provisions 
of section 604 of the RFA. For purposes 
of section 1102(b) of the Act, we define 
a small rural hospital as a hospital that 
is located outside of a Metropolitan 
Statistical Area and has fewer than 100 
beds. As shown in Table 16, we are 
estimating a 5.8 percent decrease in 
payment per discharge for the 2007 
LTCH PPS rate year as compared to the 
2006 LTCH PPS rate year based on the 
data of the 22 rural hospitals in our 
database of 347 LTCHs for which 
complete data were available. 

As shown below in Table 16, the 
majority of the estimated decrease in 
payments in the 2007 LTCH PPS rate 
year as compared to the 2006 LTCH PPS 
rate year for rural LTCHs is due to the 
change in the area wage adjustment (as 
discussed in greater detail in section 
V.D.1. of the preamble of this final rule). 
Specifically, because all rural LTCHs are 
located in areas with a wage index value 
that is less than 1.0, the increase in the 
labor-related share for RY 2007 that we 
are establishing in this final rule 


_ (discussed in section IV.d.1.c. of the 


preamble) is expected to result in an 
estimated decrease in payments to rural 
LTCHs. We also note that, although we 
are not making any changes to the 5- 
year phase-in of the wage index 
adjustment that was established when 
the LTCH PPS was implemented 
(August 30, 2002; 67 FR 56018), the 
continued progression of this phase-in 
also contributes to the estimated — 
decrease in payments to rural LTCHs for 
RY 2007. Specifically, since under the 
established phase-in of the wage-index 
adjustment, LTCHs receive an 
increasing amount of the applicable full 
wage index value (which is less than 1.0 
for all rural LTCHs), we expect that 
rural LTCHs payments per discharge 
will decrease from RY 2006 to RY 2007 
as a result of the progression of the 5- 


year phase-in of the wage index 
adjustment. Thus, a portion of the 
estimated 2.9 percent decrease in 
payments per discharge for rural LTCHs 
due to changes in the wage index 
adjustment (see Table 16) is due to the 
established 5-year phase-in of the wage 
index adjustment and is not due to 
policy changes established in this final 
rule. 

Furthermore, we continue to believe 
that payments to rural LTCHs in RY 
2007 will be adequate to cover the cost 
of the efficient delivery of LTCH 
services to Medicare Patients. Based on 
our recent margins analysis (discussed 
in section IV.C.3. of this final rule), 
LTCH margins for FY 2003 are in excess 
of 7 percent, and preliminary FY 2004 
data show margins in excess of 12 
percent. Moreover, margins for rural 
LTCHs for FY 2003 are in excess of 9 
percent, and preliminary FY 2004 data 
shows margins in excess of 11 percent - 
for rural LTCHs. Therefore, based on the 
positive margins for rural LTCHs, we 
believe that even with an estimated 
decrease in LTCHs’ payments per 
discharge for the 2007 LTCH PPS rate 
year, LTCH PPS payments to rural 
LTCHs will be sufficient to compensate 
LTCHs for the costs of the efficient 
delivery of LTCH services to LTCH 
patients. 

The payment formula for SSO cases 
(discussed in section VI.A.1.a of the 
preamble of this final rule) also 
contributes to the estimated decrease in 
payments to rural LTCHs for RY 2007. 
However, we do not believe that this 
change will result in an adverse impact 
on rural LTCHs because, as a result of 
this change, we believe that LTCHs 


_(including rural LTCHs) will 


significantly reduce the number of 
short-stay cases that they admit since 
this policy is expected to remove the 
financial incentive for LTCHs to treat 
very short-stay cases by paying 


- appropriately for them. Furthermore, 


although most LTCHs (including rural 
LTCHs) are expected to admit fewer 
short-stay cases upon implementation of 
the changes to the SSO policy, most of 
those patients would continue to receive 
treatment at the acute-care hospital from 
which they are typically discharged 
from immediately prior to their LTCH 
(short-stay) admission, and most LTCHs 
(which are HwHs) would not experience 
an increase in cost per discharge as a 
result of unoccupied beds. 

The estimated 5.8 percent decrease in 
LTCH PPS payments for RY 2007 for 
rural LTCHs was determined based on 
the current LTCH admission pattern of 
SSO cases (that is, currently about 37 
percent of all LTCH cases) of which 
about 60 percent have a LOS of less than 
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or equal to 14 days. Thus, we believe 
that the estimated 5.8 percent decrease 
in LTCH payments per discharge for RY 
2007 for rural LTCHs will only occur if 

’ rural LTCHs continue to admit the same 
number and type of SSO patients. Since 
half of the approximately 5.8 percent 
decrease in estimated payments for rural 
LTCHs is due to the change in the SSO 
policy and since we anticipate that 
LTCHs (including rural LTCHs) will no 
longer admit such a large number of 
SSO patients for whom payments will 
be affected by this change to the SSO 
payment formula (in particular, those 
with a very short LOS) when these 
changes are implemented, we believe 
that the actual decrease in rural LTCHs’ 
payments for RY 2007 wilf be 
considerably less than 5.8 percent. 
Therefore, we believe that the estimated 
5.8 percent decrease in payments per 
discharge for-the 2007 LTCH PPS rate 
year for rural LTCHs will only occur if 
LTCHs maintain the same level and type 
of SSO patients. 

Since, for the reasons discussed in 
this section, we believe that any 
decrease in rural LTCH’s payments per 
discharge from RY 2006 to RY 2007 will 
be less than the estimated decrease of 
5.8 percent shown in Table 16, we are 
unable to determine whether the 
changes established in this final rule 
would have a significant adverse effect 
on rural LTCHs. However, as explained 
above, do not expect that the provisions 
of this final rule will affect the ability 
of the vast majority of rural LTCHs to 
provide cost efficient services to 
Medicare patients nor do we expect 
there will be an effect on beneficiaries’ 
access to care. (For additional 
information on the impact of the 
changes on rural LTCHs presented in 
this final rule, refer to the discussion of 
the impact analysis in section XV.B.4 of 
this final rule.) : 


4. Unfunded Mandates 


Section 202 of the Unfunded 
Mandates Reform Act of 1995 (UMRA) 
also requires that agencies assess 
anticipated costs and benefits before 
issuing any rule whose mandates 
require spending in any one year of 
$100 million in 1995 dollars, updated 
annually for inflation. That threshold 
level is currently approximately $120 
million. This final rule will not mandate 
any requirements for State, local, or 
tribal governments, nor will it result in 
expenditures by the private sector of . 
$120 million or more in any one year. 


5. Federalism 


Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it publishes a proposed 


rule (and subsequent final rule) that 
imposes substantial direct requirement 
costs on State and local governments, 
preempts State law, or otherwise has 
Federalism implications. 

We have examined this final rule 
under the criteria set forth in Executive 
Order 13132 and ‘have determined that 
this final rule will not have any 
significant impact on the rights, roles, 
and responsibilities of State, local, or 
tribal governments or preempt State 
law, based on the 10 State and local 
LTCHs in our database of 347 LTCHs for 
which data are available. 


6. Summary of Comments and 
Responses on the RY 2007 Proposed 


Rule Regulatory Impact Analysis 


In section XIII of the RY 2007 LTCH 
PPS proposed rule (71 FR 4727 through 
4747), in accordance with Executive 
Order 12866 (September 1993, 
Regulatory Planning and Review), the 
RFA (September 19, 1980, Pub. L. 96— 
354), section 1102(b) of the Act, the - 
UMRA (Pub. L. 104—4), and Executive 
Order 13132, we examined the impact 
of the provisions presented in that 
proposed rule. Specifically, we 
discussed the impact of the proposed 
changes to the payment rates, factors, 
and policies presented in that proposed 
rule in terms of their fiscal impact on 
the Medicare budget and on LTCHs 
under the provisions referenced above. 

Comment: Some commenters 
suggested that CMS should reconsider 
the regulatory impact of the proposed 
rule and issue a revised RIA, as well as 
allow for comment on the revised RIA. 
Specifically, the commenters state that 
“the proposed 11.1 percent decrease in 
LTCH PPS payments is based upon 
unreliable data and analyses by CMS 
and, as a result, the projections set forth 
in the RIA are conjecture at best.” 
Therefore, the commenters believe that 
the LTCH industry is unable to “* * * 
evaluate, meaningfully comment, and 
rely * * *” on CMS’ conclusions set 
forth in the RIA. The commenters 
believe the RIA does not provide 
discussion on how “the statutorily- 
mandated budget neutrality of the LTCH 
PPS * * *” will be maintained and 
disagrees with CMS’ statement that it 
does not anticipate any changes in 
Medicare beneficiary access to services 
or in quality of patient care while there 
is currently a 11.1 percent reduction in 
LTCH payments due to reductions in 
SSO payments, a 4.2 percent decrease 
due to the LTC DRGs being reweighted, 
as well as a proposed zero market basket 
update, and revisions to the guidelines 
for using DRG 475. Another commenter 
stated that CMS failed to do.any 
analysis to demonstrate that the 


proposed estimated 11.1 percent 
payment decrease and proposed zero 
percent update maintains a budget 
neutral LTCH PPS, as required by 
statute. 

Response: CMS strongly disagrees 
with the commenters’ assertion that 
“projections set forth in the RIA are 
conjecture at best.”’ Projections in the 
RIA of the RY 2007 LTCH PPS proposed 
rule modeled proposed policy changes 
that included proposed changes to SSO 
payments, expected case-mix index 
changes, the proposed changes to the 
area wage adjustment, and the proposed 
changes to HCO payments. The results 
of the payment models shown in the 
RIA used LTCH Medicare cost report 
data from the most recent update of the 
HCRIS files and Medicare claims data 
from the most recent update of the 
MedPAR files. We also relied upon 
provider information from the Online 
Survey Certification and Reporting 
(OSCAR) database and from the 
provider specific file (PSF), which is a 
file that is maintained by the FIs and is 
used in paying Medicare provider 
claims. These are the best and most 
reliable data sources available to CMS 
for modeling the impacts of policy 
changes. We note that these same 
databases are used in modeling payment 
impacts under the IPPS, the outpatient 
PPS, the IRF PPS and the IPF PPS, as 
well as other Medicare payment 
systems. 

As we stated in the RY 2007 LTCH 
PPS proposed rule, to estimate the 
impacts among the various categories of 
providers during the LTCH PPS 
transition period, it is necessary that 
reasonable cost-based methodology 
payments and prospective payments 
contain similar inputs. More 
specifically, in the impact analysis 
showing the impact reflecting the 
applicable transition blend percentages 
of prospective payments and reasonable 
cost-based methodology payments and 
the option to elect payment based on 
100 percent of the proposed Federal 
rate, we estimated payments only for 


those providers for whom we are able to 


calculate payments based on reasonable 
cost-based methodology. For example, if 
we did not have at least 2 years of 
historical cost data for a LTCH, we were © 
unable to determine an update to the 
LTCH’s target amount to estimate 
payment under reasonable cost-based 
methodology. Thus, for that impact 
analysis (shown in Table 23 of the RY 
2007 LTCH PPS proposed rule (71 FR 
4732 through 4733)), we used data from 
259 LTCHs. Since cost data to determine 
payments under the reasonable cost- 
based methodology were not needed to 
simulate payments based on 100 percent 
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of the proposed Federal rate, we were 
able to project the impact analyses 
reflecting fully phased-in prospective 
payments using data from 337 LTCHs 
(as shown in Table 24 of the RY 2007 
LTCH PPS proposed rule (71 FR 4734 
through 4735)). 

The RIA in the RY 2007 LTCH PPS 
proposed rule, showing both the impact 
on providers in the transition period 
and the impact of the fully phased-in 
LTCH PPS, which was made available to 
the public, provided commenters with 
an opportunity to provide CMS with 
comments. In response to the : 
commenters’ belief that the RIA is based 
on unsound data, we remind the 
commenters that, as in every year since 
the inception of the LTCH PPS, the 
- public has had occasion to access the 

data files used by CMS in determining 
changes to the LTCH PPS payment 
policy through communication with our 
Office of Information Services (OIJS). 
(Information about obtaining MedPAR 
files and other Medicare data files is 
posted on the CMS Web page at: 
http://www.cms.hhs.gov/ 
_FilesForOrderGenInfo/.) Additionally, 
the impact data used in the 
development of the RIA were posted on 
the CMS Web site for public review. We 
note that reports based on evaluation of 
these data sources by two different 
entities were quoted liberally in many of 
the comments that we received on the 
RY 2007 proposed rule. Therefore, we 
do not agree with the assertion by this 
commenter that commenters in general 
were unable to meaningfully evaluate 
the data. ; 
believe that commenters when 
referring to the budget neutrality 
requirement mean a system-wide budget 
neutrality requirement. A system-wide 
budget neutrality requirement means, 
specifically, payments under the LTCH 
PPS are always estimated to equal 
estimated system-wide (that is, 
aggregate) payments that would have 
been made under the reasonable cost- 
based (TEFRA) payment methodology if 
the LTCH PPS were not implemented. 
We disagree with the commenters that 
the RIA presented in the RY 2007 LTCH 
PPS proposed rule should have 
discussed ‘“‘the statutorily-mandated 
budget neutrality of the LTCH PPS” or 
that proposed estimated 11.1 percent 
payment decrease and proposed zero 
percent update violates the statutory 
requirement that the LTCH PPS be 
budget neutral. We note that under 
section 123(a) of the BBRA, the 
Congress required that the Secretary 
develop “* * * a per discharge 
prospective payment system for 
payment for inpatient hospital services 
of long-term care hospitals described in 


section 1886(d)(1)(B)(iv) of Act (42 


U.S.C. 1395ww(d)(1)(B)(iv)) under the 
Medicare program. Such system shall 
include an adequate patient 
classification system that is based on 
diagnosis-related groups (DRGs) and 
that reflects the differences in patient 
resource use and costs, and shall 
maintain budget neutrality.”” We have 
interpreted the requirement to 
“maintain budget neutrality” to require 
that the Secretary set total estimated 
prospective payments for FY 2003 equal 
to estimated payments that would have 
been made under the TEFRA 
methodology if the prospective payment 
system for LTCHs was not implemented. 
It has been our consistent interpretation 
that the statutory requirement for budget 
neutrality applies exclusively to FY 
2003. In FY 2003, we set total estimated 
LTCH PPS payments for FY 2003 equal 
to estimated payments that would have 
been made under the TEFRA 
methodology if the prospective payment 


_ system for LTCHs was not implemented. 


Consequently, we believe that we have 
satisfied the budget neutrality 
requirement under the statute. 
Moreover, we have broad discretionary 
authority under section 123(a)(1) of the 
BBRA as amended by section 307(b)(1) 
of the BIPA to provide appropriate 
adjustments, including updates. Thus, 
we are acting within that broad 
authority in establishing policy changes 
in this final rule, including a zero 
percent update to the Federal rate for 
RY 2007 (discussed in section V.C.3. of 
the preamble of this final rule)and 
changes to the SSO payment formula 
(discussed in section IV.A.1.a. of the 
preamble of this final rule). 


There are several reasons that we do 
not believe that the Congress intended 
perpetual system-wide budget 
neutrality. We note below a partial list 
of these reasons. For example, a system- 
wide budget neutrality requirement that 
applies perpetually would affect the 
Secretary’s ability to operate the 
prospective payment system for LTCHs 
efficiently. To illustrate, if the Secretary 
were to propose to adjust payments 
upward in a particular instance because 
he finds that payments are ‘‘too low,” 
under a perpetual budget neutral system 
the Secretary would be forced to reduce 
estimated payments for other cases in 
order to fund the additional costs 
associated with the proposed 
adjustment. However, this shifting of 
resources may then cause payments to 
LTCHs for those cases that were being 
reduced to offset the proposed 
adjustment to then be inappropriately 
“too low.” We do not believe the 
Congress intended such a result for 


every adjustment that will be made to 
the LTCH PPS in perpetuity. Rather, as 
with all dynamic and evolving systems, 
we believe that based upon monitoring 
and the analysis of data, the Secretary 
has the discretion and obligation to 
formulate polices and establish payment 
adjustments that will pay LTCHs 
appropriately for beneficiary care. 
we that the 
statutory charges for the other 
prospective payment systems (that is, 
IPPS, SNF PPS, IRF PPS) require 
system-wide budget neutrality for 
perpetuity. We are not aware of 
anything unique about LTCHs or the 
need to establish a LTCH PPS that 
would have compelled the Congress to 
legislate a system that mandates budget 
neutrality in perpetuity. Consequently, 
we do not believe that in the instant 
case, the Congress departed from its 
consistent approach with respect to 
budget neutrality and intended to create 
a statute which applies a completely 
different standard to the LTCH PPS. 

As we discussed in the RY 2007 
LTCH PPS proposed rule (71 FR 4728) 
and as we reiterated in this RIA, 
although most LTCHs are expected to 
admit fewer short-stay cases upon 
implementation of the changes to the 
SSO policy, the majority of those 
patients would continue to receive 
treatment at the acute-care hospital from 
which they are typically discharged 
from immediately prior to their LTCH ~ 
(short-stay) admission, and most LTCHs 
(which are HwHs) would not experience 
an increase in cost per discharge as a 
result of unoccupied beds. Furthermore, 
as we discuss in section IV.C.3. of the 


. preamble of this final rule, our Medicare 


margins analysis of the most recent 
LTCH cost report data shows a 7.8 
percent Medicare margin for FY 2003, 
and preliminary cost report data for FY 
2004 reveal an even higher Medicare 
margin of 12.7 percent. Since LTCH PPS 
payments appear to be more than 
adequate to cover the costs of the 
efficient delivery of care to patients at 
LTCHs, based on this margins analysis, 
we bélieve that even with an estimated 
3.7 percent decrease in LTCHs’ 
payments per discharge for the 2007 
LTCH PPS rate year, those payments 
will still be sufficient to compensate 
LTCHs for the costs of the efficient 
delivery of LTCH services to LTCH 
patients. (As noted above, LTCH PPS 
Medicare margins (7.8 percent for FY 
2003 and 12.7 percent for FY 2004) 


_ appear to be at least twice the estimated 


percent decrease in Medicare payments 
for RY 2007 (3.7 percent).) Therefore, 
we do not believe that the estimated 
decrease in LTCH PPS payments for RY 
2007 will result in an adverse financial | 
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impact on affected LTCHs nor will there 
be an effect on beneficiaries’ access to 
care or in quality of patient care. 
Comment: Several commenters 
believe that those policies that we 
proposed for RY 2007 which would, if 
implemented, result in reductions to the 
amounts paid by Medicare to LTCHs for 
RY 2007, were based on materially 
flawed data that do not support the 
payment changes presented in the 
proposed rule. They believe that we > 
failed to comply with the Federal Data 
Quality Act, and OMB, HHS and CMS 
- Guidelines which address the quality of 
the data used for policy development, in 
particular, meeting standards of utility, 
objectivity, integrity, and transparency 
and reproducibility. Because the 
commenters believe that we have 
violated these data quality standards, 
they were deprived of the opportunity 
to submit meaningful comments, as 
required by the Administrative 
Procedures Act (APA), and they urge 
CMS to take the appropriate steps that 
would result in the withdrawal of the 
FY 2007 LTCH PPS proposed rule and 
the publication of a new proposed rule. 
The commenters also stated that a 
Freedom of Information Act (FOIA) 
request for data included in the 
proposed rule was submitted but to date 
they have not received a written 
~ response to their FOIA request. 
_ Response: We disagree with the 
commenter’s claims that the data 
utilized in the development of the RY _ 
2007 LTCH PPS proposed rule were 
materially flawed, did not comply with 
the Federal Data Quality Act, and did 
not meet established OMB, Department, 
and Agency guidelines for data quality. 
As previously stated, the data sources 
used in estimating the payment impacts 
from policy changes proposed in the RY 
2007 LTCH PPS proposed rule were the 
HCRIS files that contain Medicare cost 
report data, the MedPAR files that 
contain Medicare claims data, the 
OSCAR database and the PSF (which is 
maintained by the FIs and used in 
paying Medicare claims). These arethe 
best and most reliable data sources 
available to CMS for modeling the 
impacts of policy changes. We note that 
these same databases are used in 
modeling payment impacts under the 
IPPS, the outpatient PPS, the IRF PPS 
and the IPF PPS, as well as other 
Medicare payment systems. In addition 
to our posting the impact files from the 
LTCH PPS proposed rule on the CMS 
website, as always, commenters had 
access to the same CMS data files that 
we utilized through communication 
— Office of Information Services 
OIS). 


The fact that the data we used in the 
development of the RY 2007 LTCH PPS 
proposed rule were available and 
transparent to the public was attested to 
by the detailed data analyses included 
with a significant number of the public 
comments we received on the RY 2007 
LTCH PPS proposed rule. Therefore, for 
the reasons stated above, we disagree 
with the commenters’ assertions that the 
data used by CMS in the RY 2007 LTCH 
PPS proposed rule does not meet 
transparency and reproducibility 
standards. As is the case with any 
change in policy, modifications to 
current policy are not based on 
erroneous assumptions, but rather 
analyses of applicable data and 
comments submitted in response to the 
proposed rule. Staffing constraints 
precluded our Freedom of Information 
Group from expeditiously processing 
the FOIA request. However, we again _ 
note that the data requested via the 
FOIA process was available to the 
public through our OIS department. The 
fact that the data were readily available 
to the public is evidenced by the 
inclusion of the results of the publics’ 
analysis of our data in many of the 
comments we received on the RY 2007 © 
LTCH PPS proposed rule. 

Comment: A number of commenters 
noted that Medicare spending on LTCHs 
is about 1.4 percent of total Medicare 
spending, and stated that the CMS 
policies for RY 2007, that would result 
in over an 11 percent cut in Medicare 
spending on LTCHs, would have a 
disproportionate impact on LTCHs. 

Response: It is widely understood that 
since there are over 3,500 acute care 
hospitals nationwide and just under 400 
LTCHs, that a significant majority of 
Medicare patients requiring long-stay 
hospital-level care are being treated in 
short-term acute-care hospitals 
throughout the country. Furthermore, 
notice has been taken that where for FY 
2006, the standard Federal payment 
under the IPPS (for operating and 
capital costs) is about $5,200, while for 
RY 2006, it is about $38,086 under the 
LTCH PPS. Therefore, in response to the 
comment about the particular financial 
impact on LTCHs among Medicare 
providers of our proposed policies, we 
would note that although presently 
LTCHs serve only a relatively small 
percentage of Medicare beneficiaries, 
the costs per beneficiary are the highest 
among Medicare provider types. 

Furthermore, as noted in MedPAC’s 
March 2006 Report to the Congress, the 
growth in Medicare spending for LTCHs 
in 2004 alone was close to 38 percent. 
From 2001 through 2004, the number of 
Medicare beneficiaries using LTCHs 
rose 13 percent per year, the supply of 


LTCHs increased 9 percent per year, the 
volume of services increased 12 percent 
annually, while Medicare spending on 
LTCHs rose 25 percent per-year. As 
discussed in section VI.C.3. of the 
preamble to this final rule, based on our 
case-mix and margins analyses, we 
believe that a zero percent update to the. 


Federal rate is appropriate to account 


for changes in coding practices that are 
not attributable to an increase in LTCH 
patient severity. In addition, the zero 


~ percent update to the Federal rate for 


RY 2007 is consistent with MedPAC’s. 
recommendation. 

Additionally, while we are modifying 
the proposed SSO policy changes 
presented in the proposed rule (as 
discussed in section VI.A.1.a. of the 
preamble of this final rule), it is still 
incumbent upon us, in light of the 
unintended financial incentive that may 
exist under the current SSO policy for 
LTCHs to admit very short stay cases 
that could otherwise receive appropriate 
treatment at an acute-care hospital and 
be paid under the IPPS, to revisit and 
refine payments for short-stay patients 
at LTCHs. We also wish to emphasize 
that our policies are not dictated by 
budgetary limitations; rather they are 
based on making appropriate payments 
to services provided to Medicare 
patients. 


B. Anticipated Effects of Payment Rate 
Changes 


We discuss the impact of the changes 
to the payment rates, factors, and 
policies presented in this final rule in» 
terms of their fiscal impact on the 
Medicare budget and on LTCHs. 


1. Budgetary Impact 


Section 123(a)(1) of the BBRA 
requires that the PPS developed for 
LTCHs “maintain budget neutrality.” As 
discussed above in this section, we 
believe that the statute’s mandate for 
budget neutrality applies only to the 
first year of the implementation ofthe - 
LTCH PPS (that is, FY 2003). Therefore, 
in calculating the FY 2003 standard 
Federal rate under § 412.523(d)(2), we 
set total estimated payments for FY 
2003 under the LTCH PPS so that 
aggregate payments under the LTCH 
PPS are estimated to equal the amount 
that would have been paid if the LTCH 
PPS had not been implemented. 
However, as discussed in greater detail 
in the August 30, 2002 final rule (67 FR 
56033 through 56036), the FY 2003 
LTCH PPS standard Federal rate 
($34,956.15) was calculated based on all 
LTCHs being paid 100 percent of the 
standard Federal rate in FY 2003. As | 
discussed in section V.D.5. of the 
preamble to this final rule, we will 
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apply a budget neutrality offset to 
payments to account for the monetary 
effect of the 5-year transition period and 
the policy to permit LTCHs to elect to 
be paid based on 100 percent ofthe 
standard Federal rate rather thana | 
blend of Federal prospective payments 
and reasonable cost-based payments 
during the transition. The amount of the 
offset is equal to 1 minus the ratio of the 
estimated payments based on 100 
percent of the LTCH PPS Federal rate to 
the projected total Medicare program 
payments that will be made under the 
transition methodology and the option 
to elect payment based on 100 percent 
of the Federal prospective payment rate. 


2. Impact on Providers 


The basic methodology for 
determining a LTCH PPS payment is set 
forth in § 412.515 through § 412.525. In 
addition to the basic LTC-DRG payment 
(standard Federal rate multiplied by the 
LTC-—DRG relative weight), we make 
adjustments for differences in area wage 
levels, COLA for Alaska and Hawaii, 
and SSOs. Furthermore, LTCHs may 
also receive HCO payments for those 
cases that qualify based on the threshold 
established each rate year. Section 
412.533 provides for a 5-year transition 
to payments based on 100 percent of the 
Federal prospective payment rate. 
During the 5-year transition period, 
payments to LTCHs are based on an 
increasing percentage of the LTCH PPS 
Federal rate and a decreasing percentage 
of payment based on reasonable cost- 
based methodology. Section 412.533(c) 
provides for a one-time opportunity for 
LTCHs to elect payments based on 100 
percent of the LTCH PPS Federal rate. 

To understand the impact of these 
changes to the LTCH PPS discussed in 
this final rule on different categories of 
LTCHs for the 2007 LTCH PPS rate year, 
it is necessary to estimate payments per 
discharge under the LTCH PPS rates, 
factors and policies established for the 
RY 2006 LTCH PPS final rule and to 
estimate payments per discharge that 
will be made under the LTCH PPS rates, 
factors and policies for the 2007 LTCH 
PPS rate year (as discussed in the 
preamble of this final rule). We also 
evaluated the percent change in 
payments per discharge of estimated 
2006 LTCH PPS rate year payments to 
estimated 2007 LTCH PPS rate year 
payments for each category of LTCHs. 

Hospital groups were 
characteristics provided in the OSCAR 
data, FY 2001 through FY 2003 cost 
report data in HCRIS, and PSF data. 
Hospitals with incomplete 
characteristics were grouped into the 
“unknown” category. Hospital groups 
include: 


Rural. 

e Participation date. 

e _Ownership control. 

e Census region. 

e Bed size. 

To estimate the impacts among the 
various categories of existing providers 
(that is, those that are not defined as 
“new” as under § 412.23(e)(4)) during 
the LTCH PPS transition period, it is 
necessary that reasonable cost-based 
methodology payments and prospective 
payments contain similar inputs. As 
discussed in section IX of the preamble 
of this final rule, under § 412.533(d), 
“new’’ LTCHs will not participate in the 
5-year transition from reasonable cost- 
based reimbursement to prospective 
payment, and therefore, no portion of 
their LTCH PPS payments are based on 
reasonable cost-based principles. In the 
impact analysis showing the impact 
reflecting the applicable transition 
blend percentages of prospective 
payments and reasonable cost-based 
methodology payments and the option 
to elect payment based on 100 percent 
of the Federal rate (see Table 17), for . 
existing LTCHs, we estimated payments 
only for those providers for whom we 
are able to calculate payments based on 
reasonable cost-based methodology. For 
example, if we did not have at least 2 
years of historical cost data for a LTCH, 
we were unable to determine an update 
to the LTCH’s target amount to estimate 
payment under reasonable cost-based 
methodology. However, we were able to 
estimate payments for all new LTCHs 
since no portion of their estimated 
LTCH PPS payments are based on the 
reasonable cost methodology. Asa 
result, only case-mix data is necessary 
to calculate their LTCH PPS payments. 

Using LTCH cases from the FY 2005 
MedPAR file and cost data from FY 
1999 through FY 2003 to estimate 
payments under the current reasonable 
cost-based principles, we have obtained 
both case-mix and cost data (if required) 
for 347 LTCHs. Thus, for the impact 
analyses reflecting the applicable 


- transition blend percentages of 


prospective payments and reasonable 
cost-based methodology payments and 
the option to elect payment based on 
100 percent of the Federal rate (see 
Table 16), we used data from 347 
LTCHs. While currently there are just 


‘under 400 LTCHs, the most recent 


growth is predominantly in for-profit 
LTCHs that provide respiratory and 
ventilator-dependent patient care. We 
believe that the discharges from the FY 
2005 MedPAR data for the 347 LTCHs 
in our database, which includes 232 
proprietary LTCHs, provide sufficient 
representation in the LTC-DRGs 


e Location: Large Urban/Other Urban/ 


containing discharges for patients who 
received respiratory and ventilator- 
dependent care based on the relatively 
large number of LTCH cases in LTC- 
DRGs for these diagnoses. However, 
using cases from the FY 2005 MedPAR 
file we had case-mix data for 363 
LTCHs. Cost data to determine current 
payments under reasonable cost-based 
methodology payments are not needed 
to simulate payments based on 100 
percent of the Federal rate. Therefore, 
for the impact analyses reflecting fully 
phased#in prospective payments (see 
Table 17) we used data from 363 LTCHs. 

These impacts reflect the estimated - 
“losses” or “gains” among the various 
classifications of LTCHs for the 2006 
LTCH PPS rate year (July 1, 2005 


_ through June 30, 2006) compared to the 


2007 LTCH PPS rate year (July 1, 2006 
through June 30, 2007). Prospective 
payments for the 2006 LTCH rate year 
were based on the standard Federal rate 
of $38,086.04, the outlier fixed-loss 
amount of $10,501, and the hospitals’ 
estimated case-mix based on FY 2005 


_ LTCH claims data. Estimated 


prospective payments for the 2007 
LTCH PPS rate year will be based on the 
standard Federal rate of $38,086.04 
(based on the zero percent update 


‘discussed in section V.C.3. of the 


preamble to this final rule), the outlier 
fixed-loss amount of $14,887, and the 
same FY 2005 LTCH claims data. 


3. Calculation of Prospective Payments 


To estimate payments under the 
LTCH PPS, we simulated payments on 
a case-by-case basis by applying the 
payment policy for SSOs (as described 
in section VI.A.1. of the preamble of this 
final rule), the adjustments for area 
wage differences (as described in 
section V.D.1. of the preamble of this 
final rule), and for the cost-of- -living for 
Alaska and Hawaii (as described in 
section V.D.2. of the preamble of this 
final rule). Additional payments will 
also be made for HCOs (as described in - 
section V.D.3. of this final rule). As 
noted in section V.D.4. of this final rule, 


’ we are not making adjustments for rural 


location, geographic reclassification, 
indirect medical education costs, or a 
DSH payment for the treatment of low- 
income patients because sufficient new 
data have not been generated that would 
enable us to conduct a comprehensive 
reevaluation of these payment 
adjustments. We adjusted for area wage 
differences for estimated 2006 LTCH 
PPS rate year payments by computing a 
weighted average of a LTCH’s applicable 
wage index during the period from July 
1, 2005 through June 30, 2006 because 
some providers may experience a 
change in the wage index phase-in 
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percentage during that period. For cost 
reporting periods beginning on or after 
October 1, 2004 and before September 
30, 2005 (FY 2005), the labor portion of 

_ the Federal rate was adjusted by three- 
fifths of the applicable LTCH PPS wage 
index. For.cost reporting periods 

inning on or after October 1, 2005 

and before September 30, 2006 (FY 
2006), the labor portion of the Federal 
rate is adjusted by four-fifths of the 
applicable LTCH PPS wage index. 
Therefore, during RY 2006, a provider 
with a cost reporting period that began 
October 1, 2005 would have 3 months 
of payments under the three-fifths wage 
index value and 9 months of payments 
under the four-fifths wage index value. 
. For this provider, we computed a 
blended wage index of 25 percent (3 
months/12 months) of the three-fifths 
wage index value and 75 percent (9 
months/12 months) of the four-fifths 
_ wage index value. The applicable LTCH 
PPS wage index values for the 2006 
LTCH PPS rate year are shown in Tables 
1 and 2 of the Addendum to the RY 
2006 LTCH PPS final rule (70 FR 24224 
through 24247). We adjusted for area 
wage differences for estimated 2006 
LTCH PPS rate year payments using the 
current LTCH PPS labor-related share of 
72.885 _——— (70 FR 24182). 

Similarly, we adjusted for area wage 
differences for estimated 2007 LTCH 
PPS rate year payments by computing a 
weighted average of a LTCH’s applicable 
wage index during the period from July 
1, 2006 through June 30, 2007 because 
some providers may experience a 
change in the wage index phase-in 
percentage during that period. For cost 
reporting periods that began on or after 
October 1, 2005 and on or before 
September 30, 2006 (FY 2006), the labor 
portion of the Federal rate is adjusted by 
four-fifths of the applicable LTCH PPS 
wage index. For cost reporting periods 
beginning on or after October 1, 2006, 
the labor portion of the Federal rate is 
adjusted by the full (five-fifths) 
applicable LTCH PPS wage index. The 
applicable LTCH PPS wage index values 
for the 2007 LTCH PPS rate year are 
shown in Tables 1 and 2 of the 
Addendum to this final rule. We 
adjusted for area wage differences for 
estimated 2007 LTCH PPS rate year 
payments using the LTCH PPS labor- 
related share of 75.665 percent (see 
section V.D.1.c. of this final rule). 

For those providers projected to 
receive payment under the transition 
blend methodology, we also calculated 
payments using the applicable 
transition blend-percentages. During the 
2006 LTCH PPS rate year, based on the 

_ transition blend percentages set forth in 
§ 412.533(a), some providers may 


experience a change in the transition 
blend percentage during the period from 
July 1, 2005 through June 30, 2006. For - 
example, during the period from July 1, 
2005 through June 30, 2006, a provider 
with a cost reporting period beginning 
on October 1, 2004 (which is paid under 
the 40/60 transition blend (40 percent of 
payments based on reasonable cost- 
based methodology and 60 percent of 
payments under the Federal rate)) had 3 
months (July 1, 2005 through September 
30, 2005) under the 40/60 blend and 9 
months (October 1, 2005 through June 
30, 2006) of payment under the 20/80- 
transition blend (20 percent of payments 
based on reasonable cost-based 
methodology and 80 percent of 
payments under the Federal rate). The 
20/80 transition blend will continue 
until the provider’s cost reporting ; 
period beginning on October 1, 2006 
(FY 2007). 

Similarly, during the 2007 LTCH PPS 
rate year, based on the transition blend 
percentages set forth in § 412.533(a), 
some of the providers that will be paid 
under the transition blend methodology 
may experience a change in the 
transition blend percentage.during the 
period from July 1, 2006 through June 
30, 2007. For example, during the 
period from July 1, 2006 through June 
30, 2007, a provider with a cost 
reporting period beginning on October 
1, 2005 (which is paid under the 20/80 
transition blend) will have 3 months 
(July 1, 2006 through September 30, 
2006) under the 20/80 blend and 9 
months (October 1, 2006 through June 
30, 2007) of payment based on 100 
percent of Federal rate payments under 
the LTCH PPS (and zero percent based 
on reasonable cost-based methodology). 


The provider will continue to receive 


payments based on 100 percent of the 
LTCH PPS Federal rate for its cost 
reporting period beginning on October 
1, 2006 (FY 2007) and for its subsequent 
cost reporting periods. 

In estimating blended transit*on 
payments, we estimated payments based 
on the reasonable cost-based 
methodology, in accordance with the 
requirements at section 1886(b) of the 


- Act. For those providers who have.not | 


already made the election (as 
determined from PSF data) to be paid 
based on 100 percent of the Federal rate, 
we compared the estimated blended 
transition payment to the LTCH’s 
estimated payment if it would elect 
payment based on100 percent of the 
Federal rate. If we estimated that the 
LTCH would be paid more based on 100 
percent of the Federal rate, we assumed 
that it would elect to bypass the 
transition methodology and would 


receive payments based on 100 percent 
of the Federal rate. 

We applied the applicable budget 
neutrality offset to payments to account 
for the effect of the 5-year transition 
methodology and election of payment 
based on 100 percent of the Federal rate 
on Medicare program payments 
(established in the August 30, 2002 final 
rule (67 FR 56034)). In estimating both 
RY 2006 and RY 2007 LTCH PPS 
payments, we applied the 0.0 percent (a 
budget neutrality factor of 1.0) budget 
neutrality offset to payments to account 
for the effect of the 5-year transition 
methodology and election of payment 
based on 100 percent of the Federal rate 
on Medicare program payments to each 
LTCH’s estimated payments under the 
LTCH PPS for the 2006 and 2007 LTCH 
PPS rate years. (See the RY 2006 LTCH 
PPS final rule (70 FR 24202) and section 
IV.D.5. of this final rule.) The impact, 
based on our projection using the best 
available data for 347 LTCHs that 
approximately 2 percent of LTCHs will 
be paid based on the transition blend 
methodology and 98 percent of LTCHs 
will elect payment based on 100 percent 
of the Federal rate is shown in Table 16. 

In Table 17, we also show the impact 
if all LTCHs would be paid 100 percent 
of the Federal rate; that is, as if there 
were a mandatory immediate transition 
to fully Federal prospective payments 
under the LTCH PPS for the 2006 LTCH 
PPS rate year and the 2007 LTCH PPS 
rate year. In the impact analysis shown 
in Table 17, the respective budget 
neutrality adjustments to account for the 
5-year transition methodology on 
LTCHs’ Medicare program payments for 
the 2006 and 2007 LTCH PPS rate years 
(0.0 percent in both RY 2006 and RY 
2007) were not applied to LTCHs’ 
estimated payments under the LTCH 
PPS. 

Tables 16 and 17 illustrate the 
estimated aggregate impact of the 
payment system among various 
classifications of LTCHs. 

e The first column, LTCH 
Classification, identifies the type of 
LTCH. 

e The second column lists the 
number of LTCHs of each classification 


e. 

; The third column identifies the 
number of long-term care cases. 

e The fourth column shows the 
estimated payment per discharge for ae 
2006 LTCH PPS rate year. 

e The fifth column shows the 
estimated payment per discharge for the 
2007 LTCH PPS rate year. 

e The sixth column shows the 
estimated percent change in estimated 
payments per discharge from the 2006 
LTCH PPS rate year to the 2007 LTCH 
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PPS rate year for changes to the area 
wage adjustment at § 412.525(c) (as 
discussed in section V.D.1. of the 
preamble of this final rule). 

e The seventh column shows the 
estimated percent decrease in estimated _final rule). 


payments per discharge from the 2006 


LTCH PPS rate year to the 2007 LTCH 
PPS rate year for changes to the SSO 
policy at § 412.529 (as discussed in 


section VI.A.1.a. of the preamble of this 


e The eighth column shows the 
percent decrease in estimated payments 
per discharge from the 2006 LTCH PPS 
rate year to the 2007 LTCH PPS rate year 
for all changes (as discussed in the 
preamble of this rule). 


TABLE 16.—PROJECTED: IMPACT REFLECTING APPLICABLE TRANSITION BLEND PERCENTAGES OF PROSPECTIVE PAYMENTS 


AND REASONABLE COST-BASED (TEFRA) PAYMENTS AND OPTION TO ELECT PAYMENT BASED ON 100 PERCENT OF 
THE FEDERAL RATE? 


[Estimated 2006 LTCH PPS rate year payments compared to estimated 2007 LTCH PPS rate year payments] 2 


Percent de- 
crease Sin res. Percent de- 
Aver: RY Average RY ments per 
LTCH classification Number of Number of 2006 LT CH 2007 Sons 
2 LTCHs LTCH cases | PPS payment | PPS payment RY 2007 for RY 2006 to RY 26 to 
per case? percase* | area wage ad- | 2007 for | 5007 for 
justment = ee the all changes ® 
changes 
All Providers ................. 125,095 $33,208 $31,963 0.6 3.6 37 
By Location: 
22 4,549; ..- 27,014 25,445 2.9 3.1 5.8 
325 120,546 | 33,442 32,209 0.5 3.6 3.7 
173 74,841 34,281 33,225 -0.1 3.5 3.1 
152 45,705 32,068 30,544 £5 3.6 4.8 
By Participation Date: ; 
Before Oct. 1983 .. 14 7,733 28,212 27,402 —0.5 3.8 2.9 
Oct. 1983—Sept. 

44 22,598 34,793 - 33,698 3.6 3.1 
Oct. 1993—Sept. 

200 72,061 33,036 31,756 0.7 3.5 3.9 
_ After Oct. 2002 ..... 89 22,703 33,879 32,447 1.0 3.6 4.2 
By Ownership Control: 

_ Voluntary ............... 69 24,463 32,377 30,974 0.6 41 4.3 
Proprietary ............ 232 91,066 33,308 32,119 0.5 3.4 3.6 
Government .......... 10 2,368 30,055 28,664 1.3 3.5 4.6 
Unknown ............... 36 7,198 35,814 34,431 0.9 3.4 3.9 

By Census Region: 

_ New England ........ 13 9,641 28,013 27,218 —0.8 4.1 2.8 
Middle Atlantic ...... 17 5,644 33,731 32,491 0.7 3.3 3:7 
South Atlantic ........ 24 8,766 37,107 35,776 0.6 3.5 3.6 
East North Central 50 15,550 37,175 35,848 0.5 3.5 3.6 
East South Central 15 4,934 33,723 32,127 1.5 3.6 4.7 
West North Central 17 5,046 - 36,558 35,084 1.0 3.5 4.0 
West South Central 90 40,177 29,601 28,278 1.2 3.6 4.5 
Mountain ............... 19 5,796 34,771 33,762 -0.5 3.8 2.9 
13 6,838 40,880 | 40,592 -1.9 3.1 0.7 

By Bed Size: 
Beds: 0-24 ............ 26 4,219 33,049 31,389 2 3.6 5.0 
Beds: 25-49 .......... 164 41,796 33,546 32,081 11 3.6 4.4 
Beds: 50-74 .......... 56 21,825 33,307 32,056 0.6 3.6 3.8 
Beds: 75-124 ........ 40 20,064 34,428 33,399 0.0 3.4 3.0 
Beds: 125-199 ...... 24 22,264 31,069 29,949 0.4 3.6 3.6 
Beds: 200+ ............ 11 10,551 33,043 32,265 —0.8 3.6 2.4 
Unknown .............-. 26 4,376 35,336 33,861 1.2 3.4 4.2 


sign indicates an estimated percent increase in 
percent decrease in payments per discharge. 

5 Percent change in estimated payments per discharge from the 2006 LTCH PPS rate year to the 2007 LTCH PPS rate year for the changes 
to the area wage adjustment policy at § 412.525(c) (as discussed in section V.D.1. of the preamble of this final rule). 


7 Percent decrease in estimated payments per discharge from the 2006 LTCH PPS rate year to the 2007 LTCH PPS rate year for the changes 
to the.SSO policy at § 412.529 (as discussed in section VI.A.1.a. of the preamble of this final rule). 


30, 2006. 


‘As discussed above, this impact analysis reflects the applicable transition methodology (i.e., the applicable blend percentages of the Federal 
rate and reasonable cost-based methodology payments or the option to elect payment based on 100 pe 
' LTCHs, and therefore, only includes those existing LTCHs (347) that have cases in the FY 2005 MedPAR files for whom we are able to calculate 
payments based on the reasonable cost-based methodology. 
2 These calculations take into account that some providers may experience a change in the LTCH PPS blend percentage changes during the 
2006 and 2007 LTCH PPS rate years. For example, during the period of July 1, 2006 through June 30, 2007, a provider with a cost reporting pe- 
riod beginning October 1, 2005 will have 3 months (July 1, 2006 through September 30, 2006) of payments under the 20/80 blend (“5 wage 
index) and 9 months (October 1, 2006 through June 30, 2007) of payment under the full 5 wage index). 
3Estimated average payment per case for the 12-month period of July 1, 2005 through June 
4 Estimated average payment per case for the 12-month period of July 1, 2006 through June 30, 2007. 
°As the percent change shown in this column represents an estimated percent decrease in payments per discharge, a negative (i.e., minus) 
payments per discharge and the absence of a sign (i.e., a positive sign) indicates an estimated 


rcent of the Federal rate) for existing 
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8 Percent decrease in estimated payments per from the 2006 LTCH PPS rate year (as established in the RY 2006 LTCH PPS final 
rule (70 FR 24168 through 24261)) to those for the 2007 LTCH PPS rate year (as discussed in the preamble of this final rule). Note, this column, 
which shows the estimated percent decrease in payments per discharge for all changes, may not exactly equal the sum of the estimated percent 5 
decrease in payments per discharge for area wage adjustment changes (column 6) and for SSO policy changes (column 7) due to the effect of 
estimated changes in aggregate high cost outlier payments as well as Sober interactive effects that cannot be isolated. 


TABLE 17.—PROJECTED IMPACT REFLECTING THE FULLY PHASED-IN LTCH PPS PROSPECTIVE PAYMENTS 1 
[Estimated 2006 LTCH PPS rate year payments compared to estimated 2007 LTCH PPS rate year payments]? 


Percent de- 


Percent de- 


Number of Number of ischarge from | + 
LTCH classification LTCHs LTCH cases | PPS payment | PPS payment os ao = RY 2006 to | discharge from 


RY 2006 to 
percase® percase* | area wage ad- | RY RY 2007 for 


$31,983 —0.6 3.6 3.7 


3 25,281 -3.1 3.0 5.8 
339 123,980 33,470 32,253 -0.5 -3.6 3.6 
180 77,385 34,355 33,314 0.1 3.5 3.0 

30,493 -1.5 3.6 4.7 


- 27,274 0.5 3.7 2.8 


33,692 


0.1 3.7 3.1 


‘ 31,844 -0.7 3.5 3.8 
After Oct. 2002 ..... 89 22,703 33,879 32,447 | . -1.0 3.6 4.2 
28,836 | 0.1 3.4 2.8 


31,025 —0.6 4.1 4.2 
Proprietary ............ : 238 _ 92,562 33,262 32,083 -0.5 3.4 3.5 
Government .......... 10 2,368 30,032 28,667 —13 3.5 45 

34,797 -0.7 3.3 3.6 


ngland ........ t 27,122 08 4.0 27 
Middle Atlantic ....... . 28 7,667 34,813 33,626 -05 3.3 3.4 


South Atlantic ........ 42 13,594 37,084 35,72 —0.6 3.5 3.7 | 
East North Central 65 18,514 37,421 36,030 —0.6 3.6 3.7 
East South Central 28 7,490 | 33,442 31,784 3.7 5.0 
West North Central 18 5,125 36,543 35,057 —1.0 3.6 41 
West South Central 130 52,411 29,679 28,372 =4,2 3.5 : 4.4 
Mountain ............... 22 6,341 35,121 34,060 0.4 3.9 3.0 


3.1 


1.8 0.7 


O24  =1.6 3.5 47 
Beds: 25-49 .......... 168 43,400 33,628 2181; 3.6 43 


Beds: 50-74 .......... 56 21,825 33,307 32,069 -0.6 3.6 3.7 
Beds: 75-124 ........ 40 20,064 34,425 33,412 0.0 3.4 2.9 : 
Beds: 125-199 ...... 25 23,398 31,266 30,14 -0:3 3.6 3.6 
Beds: 200 + .......... 12 10,743 32,838 32,086 0.8 3.6 2.3 ] 


reflects fully ts, and therefore, cost data to determine current pay- 
! payments are not ore, we are able to use all of the LTCHs (363) that have ; 
cases in the FY 2005 MedPAR files. 


2These calculations take into account that some providers may experience a change in the LTCH PPS blend percentage changes during the 
2006 and 2007 LTCH PPS rate years. For example, during the period of July 1, 2006 through June 30, 2007, a provider with a cost —s = 
riod beginning October 1, 2005 will have 3 months (July 1, 2006 through September 30, 2006) of payments under the 20/80 blend (4% ; 
index) and 9 months (October 1, 2006 through June 30, 2007) of payment under the full (5s) wage index. 
3 Estimated average payment per case for the 12-month period of July 1, 2005 through June 30, 2006. ’ 
“Estimated average payment per case for the 12-month period of July 1, 2006 through June 30, 2007. 
5 As the percent change shown in this column represents an estimated fare og decrease in payments per discharge, a negative (i.e., minus) 
sign indicates an estimated percent increase in payments per discharge and the absence of a sign (i.e., pauline tee tamintes o1 asiennied 
percent decrease in payments per discharge. 
6 Percent change in caemaned ¢ payments per discharge from the 2006 LTCH PPS rate year to the 2007 LTCH PPS rate year for the changes 
to the area wage adjustment policy at § 412.525(c) (as discussed in section V.D.1. of the preamble of this final rule). 
7 Percent decrease in estimated payments per discharge from the 2006 LTCH PPS rate year to the 2007 LTCH PPS rate year for the changes 
to the SSO policy at §412.529 (as discussed in section VI.A.1.a. of the preamble of this final rule). 
Percent decrease in estimated payments per discharge from the 2006 LTCH PPS rate year (as established in the RY 2006 LTCH PPS final 
ae pet ye FR 24168 through 24261)) to those for the 2007 LTCH PPS rate year (as discussed in the preamble of this final rule). Note, this column, 
which shows the estimated percent decrease in payments per discharge for all changes, may not exactly equal the sum of the estimated percent 
decrease in payments per discharge for area se a adjustment changes (column 6) and for SSO policy changes — 7) due to the oe of 
estimated changes in aggregate high cost outlier Wall Ga other interactive tral be 


All Providers 
By Location: | 
Before Oct. 1983 .. 7,925 
Oct. 1983-Sept 
1993 
By an Raninn 7 
Pacitic 
Unknown 
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4. Results 


Based on the most recent available 
data (as described previously for 347 
LTCHs), we have prepared the following 
summary of the impact (as shown above 
in Table 16) of the LTCH PPS set forth 
in this final rule. The impact analysis in 
Table 16 shows that estimated payments 
per discharge are expected to decrease 
approximately 3.7 percent on average 
for all LTCHs from the 2006 LTCH PPS 
rate year as compared to the 2007 LTCH 
PPS rate year as a result of the changes 
presented in this final rule. As noted 
previously, the estimated percent 
decrease in payments per discharge 
from the 2006 LTCH PPS rate year to the 
2007 LTCH PPS rate year is largely 
attributable to the change in the 
payment formula for SSO cases 
(discussed in section VI.A.1.a. of this 
final rule). Specifically, under the 
changes to the SSO policy for RY 2007, 
the vast majority of LTCH SSO cases 
(which is approximately 37 percent of 
all LTCH cases) will receive a lower 
payment than under the current SSO 
policy. We believe the revisions we are 
establishing to the SSO policy in this 
final rule are appropriate, as discussed 
in greater detail in section VI.A.1.a. of 
the preamble of this final rule, given 
that many of these very short-stay cases 
most likely do not receive a full course 
of a LTCH-level of treatment in such a 
short period of time since, in general, 
LTCHs are intended to treat patients 
with an ALOS of greater than 25 days. 
Furthermore, since most SSO cases 
which were admitted to the LTCH 
directly from an acute-care hospital, 
they may still be in need of acute-level 
care at the time of admission tothe 
LTCH, which may indicate a premature 
and inappropriate discharge from the 
acute-care hospital and inappropriate 
admissions to the LTCH. Therefore, we 
believe that the changes to the SSO 
policy will result in more appropriate 
payments for short-stay cases treated at 
LTCHs. 

As we discussed in greater detail in 
section V.D.3.c. of the preamble of this 
final rule, given the regulatory 
requirement at § 412.525(a) estimated 
outlier payments equal to 8 percent of 
estimated total LTCH PPS payments, 
this estimated decrease in LTCH PPS 
payments for RY 2007 resulting from the 
changes to the SSO policy requires an 
increase in the HCO fixed-loss amount 
in order to maintain estimated outlier 
payments at 8 percent of the reduced 
estimated total LTCH PPS payments 
(resulting from the changes to the SSO 
policy and other policy changes __ 
presented in this final rule). Thus, the 
increase in the outlier fixed-loss amount 


also contributes to the decrease in 
payments per discharge from the 2006 
LTCH PPS rate year to the 2007 LTCH 
PPS rate year. For example, many 
LTCHs are expected to receive a 
decrease in HCO payments. As a result 
of the increase to the fixed-loss amount 
from the 2006 LTCH PPS rate year 
($10,501) to the 2007 LTCH PPS rate 
year ($14,887), fewer cases will qualify 
as outlier cases (that is, the estimated 
cost of the case exceeds the outlier 
threshold). Since many LTCHs are 
expected to receive fewer outlier 
payments, total estimated payments per 
discharge are expected to decrease (as 
discussed in section V.D.3. of this final 
rule). 

As we discussed in greater detail in 
section V.D.1. of the preamble of this 
final rule, we are updating the wage 
index values for RY 2007 and 
continuing with the progression of the 
5-year phase-in of the wage index 
adjustment. In addition, we are ; 
increasing the labor-related share from 
72.885 percent to 75.665 percent under 
the LTCH PPS beginning in RY 2007. 
LTCHs located in areas with a RY 2007 
wage index value that is greater than 1.0 
will experience an increase in payments 
per discharge as a result of the increase 
in the labor-related share and the 
progression of the 5-year phase-in of the 
wage index adjustment. Thus, the 
changes to the wage index adjustment 
established in this final rule for LTCHs 
located in areas with a RY 2007 wage 
index value that is greater than 1.0 are 
expected to mitigate some of the 


_ projected decrease in payments per 


discharge that will result from the 


_changes to the SSO policy and the 


outlier threshold. Similarly, LTCHs 
located in areas with a RY 2007 wage 
index value that is less than 1.0 are 
expected to experience a decrease in 


payments per discharge as a result of the 


increase in the labor-related share and 


the progression of the 5-year phase-in. of 


the wage index adjustment. 
Consequently, the changes to the wage 
index adjustment established in this 
final rule for LTCHs located in areas 
with a RY 2007 wage index value that 
is less than 1.0 are expected to also 
contribute to the projected decrease in 
payments per discharge from RY 2006 
as compared to RY 2007. 


a. Location 


Based on the most recent available 
data, the majority of LTCHs are in urban 
areas. Approximately 6 percent of the 
LTCHs are identified as being located in 
a rural area, and approximately 3.6 
percent of all LTCH cases are treated in 


these rural hospitals. The impact 


analysis in Table 16 shows that the 


percent decrease in estimated payments ~ 
per discharge for the 2006 LTCH PPS 
rate year compared to the 2007 LTCH 
PPS rate year for rural LTCHs will be 5.8 
percent, and will be 3.7 percent for 
urban LTCHs. While rural LTCHs are 
expected to experience a smaller 
decrease in payments due to the 
changes in the SSO policy because they 
treat a smaller percentage of SSO cases, 
they are projected to experience a higher 
decrease in payments per discharge as a 
result of the changes to the area wage 
adjustment (discussed in section V.D.1. 
of the preamble of this final rule). 
Specifically, rural LTCHs are expected 
to experience a higher decrease in 
payments per discharge as a result of the 
changes to the area wage adjustment. 
The wage index for all rural LTCHs is 
less than 1.0, and therefore, they are 
expected to experience a decrease in 
payments per discharge as a result of the 
increase in the labor-related share and 
the progression of the 5-year phase-in of 
the wage index adjustment. 

Large urban LTCHs are projected to 
experience a 3.1 percent decrease in 


_ payments per discharge from the 2006 


LTCH PPS rate year compared to the 
2007 LTCH PPS rate year, while other 
urban LTCHs are projected to 
experience a 4.8 percent decrease in 
payments per discharge from the 2006 
LTCH PPS rate year compared to the 
2007 LTCH PPS rate year (see Table 16). 
Other urban LTCHs are projected to 
experience a higher than average 
decrease in payments per discharge 
primarily because of the changes to the 
area wage adjustment (discussed in 
section V.D.1. of the preamble of this 
final rule). Specifically, the majority of ~ 
other urban LTCHs (over 80 percent) are 
located in urban areas that have a wage 
index value of less than 1.0, and 
therefore, are expected to experience a 
higher than average decrease in 
payments per discharge as a result of the 
increase in the labor-related share and 
the progression of the 5-year phase-in of 
the wage index adjustment. In addition, 
other urban LTCHs have a slightly 
higher percentage of SSO cases and 
therefore, are projected to experience a 
slightly higher than average decrease in 
payments per discharge as a result of the 
changes to the SSO policy (as discussed 


-in greater detail above in this section). 


b. Participation Date 


LTCHs are grouped by participation 
date into four categories: (1) Before 
October 1983; (2) between October 1983 
and September 1993; (3) between 
October 1993 and September 2002; and 
(4) after October 2002. Based on the 
most recent available data, the majority _ 
(approximately 58 percent) of the LTCH 
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cases are in hospitals that began 
participating between October 1993 and 
September 2002, and are projected to 
experience a 3.9 percent decrease in 
payments per discharge from the 2006 
LTCH PPS rate year compared to the 
2007 LTCH PPS rate year. ; 
Approximately 18 percent of LTCH PPS 
cases are in LTCHs that began 
participating in Medicare between 
October 1983 and September 1993, and 
those LTCHs are projected to experience 
a 3.1 percent decrease in payments per 
discharge from the 2006 LTCH PPS rate 
year compared to the 2007 LTCH PPS 
rate year (see Table 16). We are 
projecting that LTCHs that began 
participating in Medicare between 
October 1983 and September 1993 will 
experience a lower than average 
decrease in payments for RY 2007 
primarily because we are projecting that 
these LTCHs are expected to experience 
a slight increase (0.1 percent) in 
payments per discharge due to the 
changes to the area wage adjustment. 
Specifically, many of the LTCHs that 
began participating in Medicare 
between October 1983 and September 
1993 are located in areas where the RY 
2007 wage index value will be greater 
than the RY 2006 wage index value. In 
addition, several of these LTCHs are 
located in areas that have a wage index 
value of greater than 1.0, and therefore, 
are expected to experience a slight 
increase in payments per discharge as a 
result of the increase in the labor-related 
share and the progression of the 5-year 
phase-in of the wage index adjustment. 
LTCHs that began participating before 
October 1983 are projected to 
experience a 2.9 percent decrease in 
payments per discharge from the 2006 
LTCH PPS rate year compared to the 
2007 LTCH PPS rate year (see Table 16). 
We are projecting that LTCHs that began 
participating in Medicare before October 
1983 will experience a smaller than 
average decrease in payments for RY 
2007 as compared to RY 2006 primarily 
because we are projecting that LTCHs in 
this participation date category will 
experience a slight increase in payments 
in RY 2007 as compared to RY 2006 due 
to the changes to the area wage 
adjustment (discussed in section V.D.1. . 
of the preamble of this final rule). 
Specifically, the majority of LTCHs that 
began participating in Medicare before 
October 1983 are located in areas where 
the RY 2007 wage index value will be 
greater than the RY 2006 wage index 
value. In addition, many of these LTCHs 
are located in areas that will have a 
wage index value of greater than 1.0, 
and therefore, will experience a slight 
increase in payments per discharge as a 


result of the increase in the labor-related 
share and the progression of the 5-year 
phase-in of the wage index adjustment. 
Approximately 18 percent of LTCH PPS 
cases are in LTCHs that began 
participating in Medicare after October 
2002 (that is, the implementation of the 
LTCH PPS), and those LTCHs are 
projected to experience a 4.2 percent 
decrease in payments per discharge 
from the 2006 LTCH PPS rate year 
compared to the 2007 LTCH PPS rate 
year (see Table 16). We are projecting 
that LTCHs that began participating in 
Medicare after October 2002 will 
experience a higher than average. 
decrease in payments for RY 2007 
primarily because we are projecting that 
these LTCHs will experience a larger 
decrease (— 1.0 percent) in payments 
per discharge due to the changes to the 
area wage adjustment. Specifically, the 
majority of the LTCHs that began 
participating in Medicare after October 
2002 are located in areas where the RY 
2007 wage index value will be less than 
the RY 2006 wage index value. In 
addition, several of these LTCHs are 
located in areas that will have a wage 
index value of less than 1.0, and 
therefore, are expected to experience a 
decrease in payments per discharge as a 
result of the increase in the labor-related 
share.and the progression of the 5-year 
phase-in of the wage index adjustment. 


c. Ownership Control 


Other than LTCHs whose ownership 
control type is unknown, LTCHs are 
grouped into three categories based on 
ownership control type: voluntary; 
proprietary; and government. 

Based on the most recent available 
data, approximately 2.9 percent of 
LTCHs are identified as government- 
owned and operated. We expect that for 
these government-owned and operated 
LTCHs, 2007 LTCH PPS rate year 
payments per discharge will decrease 
4.6 percent in comparison to the 2006 
LTCH PPS rate year (see Table 16). We 
are projecting that government-run 
LTCHs will experience a higher than 
average decrease in payment in RY 2007 
as compared to RY 2006 primarily due. 
to the effect of the changes to the area 
wage adjustment (discussed in section 
V.D.1. of the preamble of this proposed 
rule). Specifically, all but 2 of the 10 
government-run LTCHs in our database 
are located in areas where the wage 
index value for RY 2007 is less than 1.0, 
and therefore, are expected to 
experience a higher than average 
decrease in payments per discharge as a 
result of the increase in the labor-related 
share and the progression of the 5-year 
phase-in of the wage index adjustment. 


. Similarly, we project that 2007 LTCH 
PPS rate year payments per discharge 
for voluntary LTCHs will decrease 4.3 
percent in comparison to the 2006 
LTCH PPS rate year payments (see Table . 
16). We are projecting that voluntary 
LTCHs will experience a higher than 
average decrease in payments in RY 
2007 as compared to RY 2006 primarily 
due to the changes to the SSO policy, 
since approximately two-thirds of the 
voluntary LTCHs have a higher than 
average percentage of SSO cases. 

The majority (approximately 67 
percent) of LTCHs are identified as 
proprietary. We project that 2007 LTCH 
PPS rate year payments per discharge 
for these proprietary LTCHs will 
decrease 3.6 percent in comparison to 
the 2006 LTCH PPS rate year (see Table 
16). We are projecting that proprietary 


_LTCHs will experience a slightly lower 


than average decrease in payments in 
RY 2007 as compared to RY 2006 
primarily due to our estimate that these 
LTCHs will experience a slightly lower 
than average decrease in payments due 
to the changes to the SSO policy, since 
many proprietary LTCHs have a lower 
than average percentage of SSO cases. 
Proprietary LTCHs are also expected to 
experience a slightly lower than average | 
decrease in payments from RY 2006 to 
RY 2007 due to the changes to the area 
wage adjustment since several 
proprietary LTCHs are expected to 
experience an increase to their wage 
index value from RY 2006 to RY 2007. - 


d. Census Region 


Payments per discharge for the 2007 
LTCH PPS rate year are estimated to 
decrease for LTCHs located in all 
regions in comparison to the 2006 LTCH 


- PPS rate year. As explained in greater 


detail above in this section, the 
estimated percent decrease in payments 
per discharge from the 2006 LTCH PPS 
rate year to the 2007 LTCH PPS rate year 
is largely attributable to the change in 
the payment formula for SSO cases, the 
changes in the area wage adjustment, 
and the increase in the outlier fixed-loss 
amount. 

Of the 9 census regions, we project 
that the estimated decrease in 2007 
LTCH PPS rate year payments per — 
discharge in comparison to the 2006 
LTCH PPS rate year will have the largest 
impact on LTCHs in the East South 
Central and West South Central regions 
(4.7 percent and 4.5 percent, 
respectively; see Table 16). LTCHs 
located in both the East and West South 
Central regions are expected to 
experience a higher than average 
decrease in payments due to the 
changes in the area wage adjustment 
(1.5 percent for the East South Central 
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region and 1.2 percent for the West 
South Central region). Since nearly all 
LTCHs located in the East South Central 
region and the West South Central 
region are located in areas with a wage 
index value that is less than 1.0, they 
are expected to experience a decrease in 
payments per discharge as a result of the 
increase in the labor-related share and 
the progression of the 5-year phase-in of 
the wage index adjustment. 


We project that 2007 LTCH PPS rate. 
year payments per discharge will 
decrease the least for LTCHs in the 
Pacific region in comparison to the 2006 
LTCH PPS rate year (0.7 percent; see 
Table 16). We estimate that for LTCHs 
located in the Pacific region, the 
projected decrease in payments per 
discharge for the 2007 LTCH PPS rate 
year compared to the 2006 LTCH PPS 
rate year is less than the decreases 
projected for other regions, because we 
are projecting an increase in estimated 
- LTCH PPS payments from RY 2006 to 
RY 2007 as a result of the changes to the 
area wage adjustment. Specifically, we 
are projecting an increase in estimated 
LTCH PPS payments due to the changes 
to the area wage adjustment because all 
LTCHs in this region are located in areas 
where the RY 2007 wage index value is 
greater than the RY 2006 wage index 
value. Furthermore, all of the LTCHs 
‘located in the Pacific region are located 
in areas where the wage index value for 
RY 2007 is greater than 1.0, and 
therefore, are expected to experience an 
increase in payments per discharge as a 
result of the increase in the labor-related 
share and the progression of the 5-year 
phase-in of the wage index adjustment. 
In addition, many of the Pacific LTCHs 
treat a lower than average percentage of 
SSO cases, and therefore, we project 
that these LTCHs will experience a 
lower than average decrease in average 
payments as a result of the changes to 
the SSO policy. 


e. Bed Size 


LTCHs were grouped into seven 
categories based on bed size: 0—24 beds; 
25-49 beds; 50-74 beds; 75-124 beds; 
125-199 beds; greater than 200 beds; 
and unknown bed size. 

We are projecting a decrease in 2007. 
LTCH PPS rate year payments per 
discharge in comparison to the 2006 
LTCH PPS rate year for all bed size 
categories. Most LTCHs are in bed size 
categories where 2007 LTCH PPS rate 
year payments per discharge are 
projected to decrease by at least 3.5 
percent in comparison to the 2006 
LTCH PPS rate year. As discussed in 
greater detail above in this section, the 
estimated percent decrease in payments 
per discharge from the 2006 LTCH PPS 
rate year to the 2007 LTCH PPS rate year 
is largely attributable to the change in 
the payment formula for SSO cases, the 
changes in the area wage adjustment, 
and the increase in the outlier fixed-loss 
amount. 

We project that LTCHs with greater 
than 200 beds will have the smallest 
decrease in estimated 2007 LTCH PPS 
rate year payments per discharge in 
comparison to the 2006 LTCH PPS rate 
year (2.4 percent), followed by LTCHs 
with 75-124 beds (3.0 percent). This 
lower than average decrease in projected 
payments per discharge for LTCHs with 
greater than 200 beds and for LTCHs 
with 75-124 beds is largely due to the 
changes to the area wage adjustment. 
Specifically, for LTCHs with 75-124 
beds, the majority of these LTCHs are 
located in areas where the change in the 
wage index value from RY 2006 to RY 
2007 will be very small, and therefore, 
we project that the changes to the area 
wage adjustment will have a negligible 
impact on these LTCHs’ RY 2007 
payments (0.0 percent) rather than 
decreasing their RY 2007 payments (as 

we estimate will be the impact of these 
changes for ‘‘All Providers” as shown in 
Table 16). For LTCHs with greater than 


TABLE 18.—FIvE-YEAR ESTIMATED MEDICARE PROGRAM PAYMENTS FOR LTCH SERVICES 


200 beds, the majority of these LTCHs 
are located in areas where the RY 2007 
wage index value is greater than the RY 
2006 wage index value. In addition, the 
majority of LTCHs with greater than 200 
beds are located in areas where the RY 
2007 wage index value is greater than 
1.0, and therefore, are expected to 
experience an increase in payments per 
discharge as a result of the increase in 
the labor-related share and the 
progression of the 5-year phase-in of the 
wage index adjustment. 


Payments per discharge for the 2007 
LTCH PPS rate year for LTCHs with 0- 
24 beds are projected to decrease the 
most in comparison to the 2006 LTCH 
PPS rate year (5.0 percent; see Table 16), 
followed by LTCHs with 25-49 beds 
(4.4 percent; see Table 16). This higher 
than average decrease in projected 
payments per discharge for LTCHs with 
less than 49 beds (that is, LTCHs in the 
0-24 bed size category and LTCHs in 
the 25-49 bed size category) is largely 
due to the changes to the area wage 
adjustment. Specifically, the majority of 
LTCHs with 49 beds or less are located 
in areas where the RY 2007 wage index 
value is less than the RY 2006 wage 
index value. In addition, the majority of 
LTCHs with 49 beds or less are located 
in areas where the RY 2007 wage index 
is less than 1.0, and therefore, are 
expected to experience a higher than 
average decrease in payments per 
discharge as a result of the increase in 
the labor-related share and the 
progression of the 5-year phase-in of the 
wage index adjustment. 


5. Effect on the Medicare Program 


Based on actuarial projections, an 
estimate of Medicare spending (total 
estimated Medicare program payments) 
for LTCH services over the next 5 years - 
based on current LTCH PPS policy and 
based on policy changes established in 
this final rule is shown in Table 18: 


Estimated i 
Estimated payments reflecting 
on policy 
LTCH PPS rate year current changes established 
policy established in in this final 
($ in billons) | this final rule rule 
($ in billions) | ($ in millions) 


350 
410 
440 
460 
490 
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These estimates are based on the most 
recent LTCH data available, including 
the projection that 98 percent of LTCHs 
will elect to be paid based on 100 
percent of the 2007 LTCH PPS rate year 
standard Federal rate rather than the 
applicable transition blend, and an 
estimated increase in the number of 
discharges from LTCHs. (We note that 
the 5-year spending estimates shown in 
Table 18 are significantly higher than 
the 5-year spending estimates presented 
in the RY 2006 LTCH PPS final rule (70 
FR 24203). This is primarily due to an 
adjustment by our Office of the Actuary 
(OACT) to account for the significant 
increase in the expected number of 
LTCH discharges based on the most 
recent available LTCH discharge data.) 
The estimate of payments based on 
current policy (shown in column 2 of 
Table 18) is based on the current 
estimate of the increase in the excluded 
hospital with capital market basket 
(currently used under the LTCH PPS) of 
3.4 percent for the 2007 LTCH PPS rate 
year, 3.1 percent for the 2008 LTCH PPS 
rate year, 2.8 forthe 2009LTCH PPS . 
rate year, 2.3 percent for the 2010 LTCH 
PPS rate year and 2.7 percent for the 
2011 LTCH PPS rate year. (We note that, 
although we have established a zero 
percent update to the LTCH PPS Federal 
rate for RY 2007 (as discussed in section 
V.C.3. of this final rule) and are | 
adopting the RPL market basket 
beginning in RY 2007 (as discussed in 
section V.B. of this final rule), OACT 
develops its spending projections based 
on existing policy and therefore, 
changes that have not as yet been 
implemented are not reflected in the 
spending projections shown in Table 
18.) We estimate that there will be a 
change in Medicare fee-for-service 
beneficiary enrollment of —0.3 percent 
in the 2007 LTCH PPS rate year, 0.1 
percent in the 2008 LTCH PPS rate year, 


0.2 percent in the 2009 LTCH PPS rate 
year, —0.3 percent in the 2010 LTCH 
PPS rate year, and —0.2 percent in the 
2011 LTCH PPS rate year, and an x 
estimated increase in the total number 
of LTCHs. (We note that, based on the 
most recent available data, OACT is 
projecting a decrease in Medicare fee- 
for-service Part A enrollment, in part, 
because they are projecting an increase 
in Medicare managed care enrollment as 
a result of the implementation of several 
provisions of the MMA.) 

Consistent with the statutory 
requirement for budget neutrality, as we 
discussed in the August 30, 2002 final 
rule that implemented the LTCH PPS, in 
developing the LTCH PPS, we intended 
for estimated aggregate payments under 
the LTCH PPS in FY 2003 would equal 
the estimated aggregate payments that 
would have been made if the LTCH PPS 
were not implemented. Our 
methodology for estimating payments 
for purposes of the budget neutrality 
calculations for determining the FY 
2003 standard Federal rate uses the best 
available data and necessarily reflects 
assumptions. As we collect data from 
LTCHs, we will monitor payments and 
evaluate the ultimate accuracy of the 
assumptions used to calculate the 
budget neutrality calculations (that is, 
inflation factors, intensity of services 
provided, or behavioral response to the 
implementation of the LTCH PPS). As 
discussed in section V.D.6. of this final 
rule, we still do not have sufficient new 
cost report and claims data generated 
under the LTCH PPS to enable us to 
conduct a comprehensive reevaluation 
of our FY 2003 budget neutrality 
calculation at this time. 

Section 123 of BBRA and section 307 
of BIPA provide the Secretary with 
extremely broad authority in developing 
the LTCH PPS, including the authority 
for appropriate adjustments. In 


accordance with.this broad authority, 
we may discuss in a future proposed 
rule a possible one-time prospective 
adjustment to the LTCH PPS rates under 
§ 412.523(d)(3) to maintain budget . 
neutrality so that the effect of the 
difference between actual payments and 
estimated payments for the first year of 
the LTCH PPS is not perpetuated in the 
PPS rates for future years. As discussed 
in section V.D.6. of this final rule, due. 
to the lag time in the availability of 
Medicare data upon which this 
adjustment would be based, we have 
postponed the requirement established 
in existing § 412.523(d)(3) from the 
existing October 1, 2006 deadline to July 
1, 2008. 


6. Effect on Medicare Beneficiaries 


Under the LTCH PPS, hospitals 
receive payment based on the average 
resources consumed by patients for each 
diagnosis. We do not expect any 
changes in the quality of care or access 


. to services for Medicare beneficiaries 


under the LTCH PPS, but we expect that 
paying prospectively for LTCH services 
will enhance the efficiency of the 
Medicare program. ~ 


C. Accounting Statement 


As required by OMB Circular A—4 
(available at http:// 
www.whitehouse.gov/omb/circulars/ 
a004/a-4.pdf), in Table 19, we have 
prepared an accounting statement 
showing the classification of the 
expenditures associated with the 
provisions of this final rule. Table 19 
provides our best estimate of the 
decrease in Medicare payments under _ 
the LTCH PPS as a result of the changes 
presented in this final rule based on the 


data for 347 LTCHs in our database. All 


expenditures are classified as transfers 
to Medicare providers (that is, LTCHs). 


TABLE 19.—ACCOUNTING STATEMENT: CLASSIFICATION OF ESTIMATED EXPENDITURES, FROM THE 2006 LTCH PPS RATE 
YEAR TO THE 2007 LTCH PPS RATE YEAR 


{In millions] 


Category 


Transfers 


Annualized Monetized Transfers 


From Whom to Whom? 


Negative transfer—Estimated decrease in expenditures: $156. 
Federal Government to LTCH Medicare Providers. 


In accordance with the provisions of 
Executive Order 12866, this final rule 
was reviewed by the Office of 
Management and Budget. 


List of Subjects in 42 CFR Part 412 


Administrative practice and 
procedure, Health facilities, Medicare, 


Puerto Rico, Reporting and 
recordkeeping requirements. 


w For the reasons set forth in the 
preamble, the Centers for Medicare & 
Medicaid Services amends 42 CFR 
chapter IV as set forth below: 


PART 412—PROSPECTIVE PAYMENT 
SYSTEMS FOR INPATIENT HOSPITAL 
SERVICES 


= 1. The authority citation for part 412 
continues to read as follows: 


- Authority: Secs. 1102 and 1871 of the 


Social Security Act (42 U.S.C. 1302 and 
1395hh). 
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Subpart O—Prospective Payment 
System for Long-Term Care Hospitals 


m 2. Section 412.523 is amended by— 
w A. Revising paragraph (c)(3)(ii). 
m B. Adding new paragraph (c)(3)(iii). 
w C. Revising paragraph (d)(3). 

The revisions and addition read as 
follows: 


§ 412.523 Methodology for calculating the 
Federal prospective payment rates. 
* * * * * 

(c) 

(3) 

(i) 

(ii) For long-term care hospital 
prospective payment system rate years 
beginning on or after July 1, 2003 and 
ending on or before June 30, 2006. The 
standard Federal rate for long-term care 
hospital prospective payment system 
rate years beginning on or after July 1, 
2003 and ending on or before June 30, 
2006 is the standard Federal rate for the 
previous long-term care hospital 
prospective payment system rate year, 
updated by the increase factor described 
in paragraph (a)(2) of this section, and 
adjusted, as appropriate, as described in 
paragraph (d) of this section. For the 
rate year from July 1, 2003 through June 
30, 2004, the updated and adjusted 
standard Federal rate is offset by a 
budget neutrality factor to account for 
updating the FY 2003 standard Federal 
rate on July 1 rather than October 1. 

(iii) For long-term care hospital 
prospective payment system rate year 
beginning July 1, 2006 and ending June 

‘30, 2007. The standard Federal rate for 
long-term care hospital prospective 
payment system rate year beginning July 
1, 2006 and ending June 30, 2007 is the 
standard Federal rate for the previous 
long-term care hospital prospective 
payment system rate year updated by 
zero percent. The standard Federal rate 
is adjusted, as appropriate, as described 
in paragraph (d) of this section. 

* * * * * 

(d) * * 

(3) One-time prospective adjustment. 

The Secretary reviews payments under 
this prospective payment system and 
may make a one-time prospective 
adjustment to the long-term care 
hospital prospective payment system 
rates on or before July 1, 2008, so that 
the effect of any significant difference © 
between actual payments and estimated 
_ payments for the first year of the long- 
term care hospital prospective payment 
system is not perpetuated in the 
prospective payment rates for future 
years. 

* * * * * 


@ 3. Section 412.529 is amended by— 


- reconciliations are made to short-stay 


@ A. Revising paragraph (c). 
w B. Adding new paragraph (d). 
mw C. Adding new paragraph (e). 
The revision and addition read as 
follows: 


§ 412.529 Special payment provision for 
short-stay outliers. 
* * * * * 

(c) Method for determining the 
payment amount. (1) For discharges 
from long-term care hospitals described 
under § 412.23(e)(2)(i), occurring before 
July 1, 2006, the LTCH prospective 
payment system adjusted payment 
amount for a short-stay outlier case is 
the least of the following amounts: 

(i) 120 percent of the LTC-DRG 
specific per diem amount determined 
under paragraph (d)(1) of this section; 

{ii) 120 percent of the estimated cost 
of the case determined under paragraph 
(d)(2) of this section; or 

(iii) The Federal prospective payment 
for the LTC-DRG determined under 
paragraph (d)(3) of this section. 

(2) For discharges occurring on or 
after July 1, 2006, from long-term care 
hospitals described under 
§ 412.23(e)(2)(i), the LTCH prospective 
payment system adjusted payment 
amount for a short-stay outlier case is 
the least of the following amounts: 

(i) 120 percent of the LTC-DRG 
specific per diem amount determined 
under paragraph (d)(1) of this section; 

- (ii) 100 percent of the estimated cost 
of the case determined under paragraph 
(d)(2) of this section; 

(iii) The Federal prospective payment 
fer the LTC-DRG as determined under 
paragraph (d)(3) of this section; or 

(iv) An amount payable under subpart 
O computed as a blend of an amount 
comparable to the hospital inpatient 
prospective payment system per diem 
amount determined under paragraph 
(d)(4)(i) of this section and the 120 
percent of the LTC-DRG specific per 


’ diem payment amount determined 


under paragraph (d)(1) of this section. 

(A) The blend percentage applicable 
to the 120 percent of the LTC-DRG 
specific per diem payment amount 
determined under paragraph (d)(1) of 
this section is determined by dividing 
the covered length-of-stay of the case by 
the lesser of five-sixths of the geometric 
average length of stay of the LTC-DRG 
or 25 days, not to exceed 100 percent. 

(B) The blend percentage of the 
amount determined under paragraph 
(d)(4)(i) of this section is determined by 
subtracting the percentage determined 
in paragraph (A) from 100 percent. 

(3) Short-stay outlier payments. (i) For 
discharges occurring on or after October 
1, 2002 and before August 8, 2003, no 


outlier payments upon cost report 
settlement to account for differences 
between the estimated cost-to-charge 
ratio and the actual cost-to-charge ratio 
of the case. 

(ii) For discharges occurring on or 
after August 8, 2003, short-stay outlier 
payments are subject to the provisions 
of § 412.84(i)(1), (i)(3), and (i)(4) and (m) 
for adjustments of cost-to-charge ratios. 

(iii) For discharges occurring on or 
after October 1, 2003, short-stay outlier 
payments are subject to the provisions 
of § 412.84(i)(2) for adjustments to cost- 
to-charge ratios. 

(d) Calculation of alternative payment 
amounts. (1) Determining the LTC-DRG 
per diem amount. CMS calculates the 
LTC-DRG per diem amount for short- 
stay outliers for each LTC-DRG by 
dividing the product of the standard 
Federal payment rate and the LTC-DRG - 
relative weight by the geometric average 
length of stay of the specific LTC-DRG 
multiplied by the covered days of the 
stay. 

(2) Determining the estimated cost of 
a case. To determine the estimated cost 
of a case, CMS multiplies the hospital- 
specific cost-to-charge ratio by the 
Medicare allowable charges for the case. 

(3) Determining the Federal 
prospective payment for the LTC-DRG. 
CMS calculates the Federal prospective 
payment for the LTC-DRG by 
multiplying the adjusted standard 
Federal payment rate by the LTC-DRG 
relative weight. 

(4) Determining the amount 
comparable to the hospital inpatient 
prospective payment system per diem 
amount. (i) General. Under Subpart O, 
CMS calculates— 

(A) An amount comparable to what 
would otherwise be paid under the 
hospital inpatient prospective payment 
system based on the sum of the 
applicable operating inpatient 
prospective payment system 
standardized amount and the capital 
inpatient prospective payment system 
Federal rate in effect at the time of the 
LTCH discharge. - 

(B) An amount comparable to the 
hospital inpatient prospective payment 
system per diem amount for each DRG 
that is determined by dividing the 
amount that would otherwise be paid 
under the hospital inpatient prospective 
payment system computed under 
paragraph (A) of this section by the 
hospital inpatient prospective payment 
system geometric average length of stay 
of the specific DRG multiplied by the 
covered days of the sta 

(C) For purposes of the blend amount 
described in paragraph (c)(2)(iv) of this 
section, the payment amount specified 

under subparagraph (B) of this section 


27900 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006 / Rules and Regulations 


- may not exceed the full amount 
comparable to what would otherwise be 
paid under the hospital inpatient 
prospective payment system determined 
under subparagraph (A) of this section. 

(ii) Hospital inpatient prospective 
payment system operating standardized 
amount. The hospital inpatient 
prospective payment system operating 
standardized amount— 

(A) Is adjusted for the applicable . 
hospital inpatient prospective payment 
system DRG weighting factors. 

(B) Is adjusted for different area wage 
levels based on the geographic 
classifications set forth at 
_ §412.64(b)(1)(ii)(A) through (C) and the 
applicable hospital inpatient . 
prospective payment system labor- 
related share, using the applicable 
hospital inpatient prospective payment 
system wage index value for non- 
reclassified hospitals. For LTCHs 
located in Alaska and Hawaii, this 
amount is also adjusted by the 
applicable hospital inpatient 
prospective payment system cost of 
living adjustment factors. 

(C) Includes, where applicable, 
adjustments for indirect medical 
education costs and the costs of serving 
a disproportionate share of low-income 
patients. 

(iii) Hospital inpatient prospective 
payment system capital Federal rate. 
The hospital inpatient prospective 
payment system capital Federal rate— 

(A) Is adjusted for the applicable 
inpatient prospective payment system 
DRG weighting factors. 

(B) Is adjusted for the applicable 
geographic adjustment factors, 
including local cost variation based on 
_ the geographic classifications set forth at 
§ 412.64(b)(1)(ii)(A) through (C) and the 
applicable full hospital inpatient 
prospective payment system wage index 
value for non-reclassified hospitals and, 
applicable large urban location cost of 
living adjustment factors for LTCHs in 
Alaska and Hawaii, if applicable. 

. (C) Includes, where applicable, 
adjustments for indirect medical 
education costs and the costs of serving 
a disproportionate share of low-income 
patients. 

(e) Short-stay outlier payments to 
long-term care hospitals described 
under § 412.23(e)(2)(ii). 

(1) For discharges occurring on or 
after October 1, 2002, through June 30, 
2003, the LTCH prospective payment 
system adjusted payment amount for a 
short-stay outlier case is the least of the 
following amounts: 

(i) 120 percent of the LTC-DRG 
specific per diem amount determined 
under paragraph (d)(1) of this section; 


(ii) 120 percent of the estimated cost 
of the case determined under paragraph 
(d)(2) of this section; or 

(iii) The Federal prospective payment 
for the LTC—DRG determined under 
paragraph (d)(3) of this section. 

(2) For discharges occurring on or 
after July 1, 2003, subject to the 
provisions of paragraph (e)(2)(v) of this 
section, the adjusted payment amount 
for a short-stay outlier is determined 
under the formulas set forth in 
paragraphs (e)(1)(i) through (iv) of this 


section with the following substitutions: 


(i) For the first year of the transition 
period, as specified at § 442.533(a)(1), 
the 120 percent specified for the LTC- 
DRG specific per diem amount and the 


_ 120 percent of the cost of the case in the 


formula under paragraphs (e)(1)(i) and 
(e)(1)(ii) of this section are substituted 
with 195 percent. 

(ii) For the second year of the _ 
transition period, as specified at 
§ 412.533(a)(2), the 120 percent 
specified for the LTC-DRG specific per 
diem amount and the 120 percent of the 
cost of the case in the formula under 
paragraphs (e)(1)(i) and (e)(1)(ii) of this 
section are substituted with 193 percent. 

(iii) For the third year of the transition 
period, as specified at § 412.533(a)(3), 
the 120 percent specified for the LTC- — 
DRG specific per diem amount and the 
120 percent of the cost of the case in the 
formula under paragraphs (e)(1)(i) and 
(e)(1)(ii) of this section are substituted 
with 165 percent. 

(iv) For the fourth year of the 
transition period, as specified at 
§ 412.533(a)(4), the 120 percent © 
specified for the LTC-DRG specific per 
diem amount and 120 percent of the 
cost of the case in the formula under 
paragraphs (e)(1)(i) and (e)(1)(ii) of this 
section are substituted with 136 percent. 

(v) For discharges occurring in cost 
reporting periods beginning on or after 
October 1, 2006 (beginning with the 
fifth year of the transition period), as 
specified at § 412.533(a)(5), short-stay 
outlier payments are made based on the 


least of the following amounts: 


(A) 120 percent of the LTC-DRG 
specific per diem amount determined 
under paragraph (d)(1) of this section; 

(B) 120 percent of the estimated cost 
of the case determined under paragraph 
(d)(2) of this section; or 

(C) The Federal prospective payment 
for the LTC-DRG determined under 
paragraph (d)(3) of this section. 


m4. Section 412.531 is amended by— 


w A. Revising paragraph (b)(1)(i)(C). 
w B. Redesignating paragraph 
(b)(1)G@i)(A)(2) as (b)(1)(4i)(A)(3). 

w C. Adding new paragraph 
(b)(1)(i)(A)(2). 


_ The revisions and additions read as 
follows: 


§ 412.531 Special payment provisions 
when an interruption of a stay occurs in a 
long-term care hospital. 
* * * * * 
& 

(1) * 

i) kk 

(C) Surgical DRG exception to the 3- 
day or less interruption of stay policy. 

1) The number of days that a 
beneficiary spends away from a long- 
term care hospital during a 3-day or less 
interruption of stay under paragraph 
(a)(1) of this section during which the 
beneficiary receives a procedure 
grouped to a surgical DRG under the 
hospital inpatient prospective payment 
system in an acute care hospital during 
the 2005 and 2006 LTCH prospective 
payment system rate years are not 
included in determining the length of 
stay of the patient at the long-term care 


- hospital. 


(2) For discharges occurring on or 
after July 1 2006, the number of days 
that a beneficiary spends away from a 
long-term care hospital during a 3-day 
or less interruption of stay under 
paragraph (a)(1) of this section during 
which the beneficiary receives a 
procedure grouped to a surgical DRG ~ 
under the hospital inpatient prospective 


._ payment system in an acute care 


hospital are included in determining the . 
length of stay of the patient at the long- 
term care hospital. 
* * * * * 

ii) 

(A) * *. 

(2) For discharges occurring on or 
after July 1, 2006, for a 3-day or less 
interruption of stay under paragraph 
(a)(1) of this section in which a long- 
term care hospital discharges a patient 
to an acute care hospital and the 
patient’s treatment during the: 
interruption is grouped into a surgical 
DRG under the acute care hospital 
inpatient prospective payment system, 
the services must be provided under 
arrangements in accordance with 
§ 412.509(c). CMS does not make a 
separate payment to the acute care. 
hospital for the surgical treatment. The 
LTC-DRG payment made to the long- 
term care hospital is considered 
payment in full as specified in 
§ 412.521(b). 


* * * * * 


m 5. Section 412.534 is amended by— 
w A. Revising paragraph (c)(1). 
@ B. Revising paragraph (c)(2). 
w C. Revising paragraph (d)(1). 


_ @ D. Revising paragraph (e)(1). 


w E. Redesignating paragraph (f) as 
paragraph (g). 
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a F. Adding new paragraph (f). 
The revisions and addition read as 
follows: 


§ 412.534 Special payment provisions for 
long-term care hospitals within hospitals 
and satellites of long-term care hospitals. 
* * * * * 

Cc) x * 

(1) Except as provided in paragraph 
(g) of this section, for any cost reporting 
period beginning on or after October 1, 
2004 in which the long-term care 
hospital or its satellite facility has a 
discharged Medicare inpatient 
population of whom no more than 25 
percent were admitted to the hospital or 
its satellite facility from the co-located 
hospital, payments are made under the 
rules at § 412.500 through § 412.541 in 
this subpart with no adjustment under 
this section. 

(2) Except as provided in paragraph 
(d), (e), or (g) of this section, for any cost 
reporting period beginning on or after 
October 1, 2004 in which the long-term 
care hospital or satellite facility has a 
discharged Medicare inpatient 
population of whom more than 25 
percent were admitted to the hospital or 
. satellite facility from the co-located 
hospital, payments for the patients who 
are admitted from the co-located 
hospital and who cause the long-term 
care hospital or satellite facility to 
exceed the 25 percent threshold for 
discharged patients who have been 
admitted from the co-located hospital 
are the lesser of the amount otherwise 
payable under this subpart or the 
amount payable under this subpart that 
is equivalent, as set forth in paragraph 
(f) of this section, to the amount that 
would be determined under the rules at 
Subpart A, § 412.1(a). Payments for the 
remainder of the long-term care 
hospital’s or satellite facility’s patients 
are made under the rules in this subpart 
at § 412.500 through § 412.541 with no 
adjustment under this section. 
* * * 

(d) 

(1) Subject to paragraph (g) of this 
section, in the case of a long-term care 
hospital or satellite facility that is 
located in a rural area as defined in 
§ 412.64(b)(1)(ii)(C) and is co-located 
with another hospital for any cost 
reporting period beginning on or after 
October 1, 2004 in which the long-term 
care hospital or satellite facility has a 
discharged Medicare inpatient 
population of whom more than 50 
percent were admitted to the long-term 
care hospital or satellite facility from the 
co-located hospital, payments for the 
patients who are admitted from the co- 
located hospital and who cause the 
long-term care hospital or satellite 


facility to exceed the 50 percent 
threshold for discharged patients who 
were admitted from the co-located 
hospital are the lesser of the amount 
otherwise payable under this subpart or 
the amount payable under this subpart 
that is equivalent, as set forth in 
paragraph (f) of this section, to the 
amount that were otherwise payable 
under subpart A, § 412.1(a). Payments 
for the remainder of the long-term care 
hospital’s or satellite facility’s patients 
are made under the rules in this subpart 
at § 412.500 through § 412.541 with no 
adjustment under this section. 

* * * * * 


(e) x 

(1) Subject to paragraph (g) of this 
section, in the case of a long-term care 
hospital or satellite facility that is co- 
located with the only other hospital in 
the MSA or with a MSA dominant 
hospital as defined in paragraph (e)(4) of 


. this section, for any cost reporting 


period beginning on or after October 1, 
2004 in which the long-term care 
hospital or satellite facility has a 
discharged Medicare inpatient 
population of whom more than the 
percentage calculated under paragraph 
(e)(2) of this section were admitted to 
the hospital from the co-located 
hospital, payments for the patients who 
are admitted from the co-located 
hospital and who cause the long-term 
care hospital to exceed the applicable 
threshold for discharged patients who 
have been admitted from the co-located 
hospital are the lesser of the amount 
otherwise payable under this subpart or 
the amount under this subpart that is 
equivalent, as set forth in paragraph (f) 
of this section, to the amount that 
otherwise would be determined under 
Subpart A, § 412.1(a). Payments for the 
remainder of the long-term care 
hospital’s or satellite facility’s patients 
are made under the rules in this subpart 


with no adjustment under this section. 
* * * * * 


(f) Calculation of rates. (1) Calculation 
of LTCH prospective payment system 
amount. CMS calculates an amount 
payable under subpart O equivalent to 
an amount that would otherwise be paid 
under the hospital inpatient prospective 
payment system based on the sum of the 
applicable hospital inpatient 
prospective payment system operating 
standardized amount and capital 
Federal rate in effect at the time of the 


_ LTCH discharge. : 


(2) Operating inpatient prospective 
payment system standardized amount. 
The hospital inpatient prospective 
payment system operating standardized 
amount— 


(i) Is adjusted for the applicable 
hospital inpatient prospective payment 
system DRG weighting factors; 

(ii) Is adjusted for different area wage 
levels based on the geographic 
classifications set forth at 
§ 412.64(b)(1)(ii)(A) through (C) and the 
applicable hospital inpatient 
prospective payment system labor- 
related share, using the applicable 
hospital inpatient prospective payment 
system wage index value for non- 
reclassified hospitals. For LTCHs 
located in Alaska and Hawaii, this _ 
amount is also adjusted by the 
applicable hospital inpatient 
prospective payment system cost of 
living adjustment factors; 


(iii) Includes, where applicable, 
adjustments for indirect medical 
education costs and the costs of serving 
a disproportionate share of low-income 
patients. 


(3) Hospital inpatient prospective 
payment system capital Federal rate. 
The hospital inpatient prospective 
payment system capital Federal rate— 

(i) Is adjusted for the applicable * 
hospital inpatient prospective payment 
system DRG weighting factors; 

(ii) Is adjusted by the applicable 
geographic adjustment factors, 
including local cost variation based on 
the applicable geographic classifications 
set forth at § 412.64(b)(1)(ii)(A) through 
(C) and the applicable full hospital 
inpatient prospective payment system 
wage index value for non-reclassified 
hospitals, applicable large urban 
location and cost of living adjustment 
factors for LTCHs for Alaska and 
Hawaii, if applicable; 

(iii) Includes, where applicable, 
capital inpatient prospective payment 
system adjustments for indirect medical 
education costs and the costs of serving 
a disproportionate share of low-income 
patients. 


(4) High cost outlier. An additional 
payment for high cost outlier cases is 
based on the fixed loss amount 
established for the hospital inpatient 
prospective payment system. 


* * * * * 


(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 


27902 


Federal Register/Vol. 71, No. 92/Friday, May 12, 2006/Rules and Regulations 


Dated: April 19, 2006. 
Mark B. McClellan, 
Administrator, Centers for Medicare & 
Medicaid Services. 

Approved: May 1, 2006. 
Michael O. Leavitt, 
Secretary. 

The following Appendix will not 
appear in the Code of Federal 
Regulations. 


Appendix A—Description of a 
Preliminary Model of an Update 
Framework under the LTCH PPS 


Section 307(b) of the BIPA requires that the 
Secretary shall examine and may provide for 
appropriate adjustments to the LTCH PPS, 
including updates. Updates are necessary to 
appropriately account for changes in the 
prices of goods and services used by a 
provider in furnishing care to patients. A 
market basket has historically been used 
under the Medicare program in setting 
update factors for services furnished by 
providers. When we established the LTCH 
PPS for FY 2003 in the August 30, 2002 final 
rule (67 FR 56030), we established under 
§ 412.523(c)(3)(ii) that for FYs after FY 2003, 
the LTCH PPS Federal rate was to be the 
previous year’s Federal rate updated by the 
most recent estimate of the LTCH PPS market 
basket. When we moved the date of the 
annual update of the LTCH PPS from October 
1 to July 1, beginning with the RY 2004 
LTCH PPS final rule (68 FR 34138), we 
revised § 412.523(c)(3)(ii) to specify that for 
LTCH PPS rate years beginning on or after 
July 1, 2003, the annual update to the 
standard Federal rate for the LTCH 
prospective payment system will be equal to 
the previous rate year’s Federal rate updated 
by the most recent estimate of the LTCH PPS 
market basket. (Currently, the LTCH PPS 
market basket is the FY 1997-based excluded 
hospital with capital market basket index (68 
FR 34134 through 34137); however, as 
discussed in section IV.B. of this final rule, 
we are adopting the FY 2002-based RPL 
market basket under the LTCH PPS beginning 
in RY 2007.) As we discuss in section IV.C.3. 
of this fina! rule, based on our analysis of the 
best available LTCH case-mix and margins 

data, we are revising § 412.523(c) to specify 
that for the 2007 LTCH PPS rate year, the 
standard Federal rate from the previous year 
will be updated by a factor of zero percent. 
However, in the future we may propose to 
develop an update framework to update 


Payments _— Costs | 


payments to LTCHs that would account for 
other appropriate factors that affect the 
efficient delivery of services and care 
provided to Medicare patients. The update 
framework would be proposed in accordance 
with the notice and comment rulemaking 
process. While we are not implementing a 
specific update framework for the LTCH 
prospective payment system at this time in 
this final rule, we are repeating below the 
conceptual basis for developing such an 
update framework that was outlined in the 
RY 2007 LTCH PPS proposed rule (71 FR 
Hho through 4747) using the latest available 
ata. 


A. Need for an Update Framework 


Under the LTCH prospective payment 
system, Medicare payments to LTCHs are 
based on a predetermined national payment 
amount per discharge. Under section 123 of 
the BBRA and section 307(b) of the BIPA, the 
Secretary has broad discretionary authority to 
make appropriate adjustments to the LTCH 
payment system, including updates to the 
payment rates. Our goal is to develop a 


_ method for analyzing and comparing 


expected trends in the underlying cost per 
discharge to use in establishing these 
updates. However, as stated earlier, until an 
appropriate update framework is developed, 
future updates may be based on the increase 
in the applicable LTCH PPS market basket. 

The market basket for the LTCH PPS, 
developed by OACT, represents only one 
component in the measure of growth in 
LTCHs’ costs per discharge. It captures only 
the pure price change of inputs (labor, 
materials, and capital) used by the hospital 
to produce a constant quantity and quality of 
care. However, other factors also contribute 
to the change in costs per discharge, 
including changes in case-mix, intensity, and 
productivity. 

Previously, under the acute care hospital 
IPPS for operating costs (the operating IPPS), 
we utilized an update framework to account 
for these other factors and to make annual 
recommendations to the Congress concerning 
the magnitude of the update. We continue to 
use a similar framework under the acute care 
hospital IPPS for capital costs (the capital 
IPPS) to determine the annual update to the 
capital IPPS Federal rate. Based on our 
experience in developing other update 
frameworks, we are currently examining 
these factors and exploring ways that they 
could be measured and incorporated into an 
update framework for the LTCH PPS. We are 
also examining additional conceptual and 


Profits 


This equation can be made multiplicative 


by converting profit per discharge into a 
profit rate as 


wn in Equation 2. 


= + 
Discharge Discharge Discharge 


Payments Costs , Payments 


‘Discharge Discharge 


Costs 


(Eq. 


data issues that must be considered when the 
framework is constructed and applied. 

In the August 30, 2002 final rule (67 FR 
56087), we pointed out that it is important 
to develop successively more refined models 
of an update framework based on our 
evaluation of public comments and 
recommendations submitted to us on this 
issue. We would then further study the 
potential adjustments using the best available 
data. To actively pursue the development of 
an analytical framework that would support 
the continued appropriateness and relevance 
of the payment rates for services provided to 
beneficiaries in LTCHs, in the RY 2007 LTCH 
PPS proposed rule, we solicited comments 
concerning the use and feasibility of the 
conceptual approach outlined in section B of 
this Appendix. Specifically, we requested 
comments concerning which factors are 
appropriate and should be accounted for in 
the framework, and suggestions concerning 
potential data sources and analysis to 
support the model. As with the existing 
methodology used under the capital IPPS, the 
features of a LTCH-specific update 
framework would need to be based on sound 
policy and methodology. In this final rule we 
are again presenting a conceptual basis for 
the framework along with an illustrative 
LTCH PPS framework for RY 2007 based on 
the latest available data (shown in section E 
of this Appendix). We received two 
comments on the conceptual basis for the 
framework, which included an illustrative — 
LTCH PPS framework for RY 2007 that was 
presented in the RY 2007 LTCH PPS 
proposed rule. These comments are 
addressed below in section G of this 
Appendix. 


B. Factors Inherent in LTCH Payments Per 
Dischar ge ~ 


To understand the factors that determine 
LTCH costs per discharge, it is first necessary 
to understand the factors that determine 
LTCH payments per discharge. Payments per 
discharge under the LTCH PPS are based on 
the cost and an implicit normal profit margin 
to the LTCH in providing an efficient level 
of care. We have developed a methodology to 
identify a mutually exclusive and exhaustive 
set of factors included in LTCH payments per 
discharge. The discussion here details a set 
of equations to identify these factors. 

In its simplest form, the average payment 
per discharge to a LTCH can be separated 
into a cost term and a profit term as shown 
in Equation 1. 


1) 


(Eq. 2) 
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An output price term can be introduced 
into the equaticn by multiplying and 
dividing through by input prices and 


Payments _ 


Costs 


productivity. As shown in Equation 3, the 
term inside the brackets represents the 
output price, since an output price reflects 


the input price and profit margin adjusted for 
productivity. 


«< 


Discharge Discharge 


The cost per discharge term can be further 
separated by accounting for real case-mix. 
Under the LTCH PPS, LTC-DRGs are used to 


Payments _ 


Costs/Discharge 


Costs Productivity 


classify patients. Based on accurate DRG 
classification data, average real case-mix per 


Payments Input Prices a Productivity 
Input Prices 


(Eq. 3) 


discharge can be incorporated, as shown in 
Equation 4. 


Discharge ~ Real Case Mix/Discharge _— Discharge 


The term “‘real” is imperative here because 
only true case-mix should be measured, not 
case-mix caused by improper coding 

behavior. We believe payment should be 
based on changes in “real” case-mix (that is, 
the treatment of more resource intensive and 


‘hospital’s cost of treating those patients. By 


Costs 


costly patients) rather than case mix caused 
by improper coding behavior or changes in 
coding practice (that is, “apparent” case-mix 
change) because “apparent” case-mix 
increase does not result in an increase in a 


Real Case Mix Payments Input Prices Productivity 
Productivity 


(Eq. 4) 


Input Prices 


rearranging the terms in Equation 4, a set of 
mutually exclusive and exhaustive factors 
such as those shown in Equation 5 can be 
identified. 


Costs 
Discharge | input Phiees* Real Case Mix Discharge — Productivity Costs 


Discharge 


The term in brackets can be analyzed in 
two steps. First, excluding the productivity 
term results in case-mix adjusted real cost 
per discharge, which is input intensity per 
discharge. Second, multiplying input 


intensity by productivity results in case-mix 
adjusted real payment per discharge, or 


output intensity per discharge. The rationale - 


behind this step is explained in detail in 
section C. 


Case-Mix-Constant 
Real Output Intensity |* ‘pee Case oo (Input Prices) * (Profit Margins) 


Payments Per Discharge = 


Per Discharge 


per Discharge 


The result of this exercise is that LTCH 
payment per discharge can be determined 
from the following factors as shown in 
Equation 6: 


Thus, it holds that the change in LTCH 
payment per discharge is a function of the 
change in these factors as shown in Equation 
6. In order to determine an annual update 
that most accurately reflects the underlying 
cost to the LTCH of efficiently providing 
care, the four factors related to cost must be 
accounted for when an update framework is 
developed. A brief discussion of each factor, 
including specific conceptual and data 
issues, is provided in section C. 


C. Defining Each Factor Inherent in LTCH 
Costs Per Discharge 

Each cost factor from Equation 6 in section 
B is discussed here in detail. Because this is 
a basic conceptual discussion, it is likely that 
more detailed issues may be relevant that are 
not explored here. 


Productivity 


1. Input Prices 

Input prices are the pure prices of inputs 
used by the LTCH in providing services. 
When we refer to inputs, we are referring to 
costs, which have both a price and a quantity 
component. The price is an input price, and 
the quantity component reflects real inputs 
or real costs. Similarly, when we refer to 
outputs, we are referring to payments, which 
also have both a price and a quantity 
component. The price component'is the 
transaction output price, and the quantity 
component is the real output or real 
payment. The real inputs include labor, 
capital, and other materials, such as drugs. 
By definition, an input price reflects prices 
that LTCHs encounter in purchasing these 
inputs, whereas an output price reflects the 
prices that buyers encounter in purchasing 
LTCH services. We currently measure input 


(Eq. 6) 


prices using the excluded hospital with ~ 
capital market basket; however, as discussed 
in section IV.B. of this final rule, we are 


- implementing our proposal to adopt the RPL 


market basket, which is based on the 
operating and capital costs of IRFs, IPFs and 
LTCHs. While not specific to LTCHs, we 
believe this index would adequately reflect 
the input prices faced by LTCHs. 
2. Productivity 

Productivity measures the efficiency of the 
LTCH in producing outputs. It is the amount 
of real outputs, or real payments that can be 
produced from a given amount of real inputs 
or redl costs. For LTCHs, these inputs are in 
the form of both labor and capital; thus, they 
represent multifactor productivity, as not just 
labor productivity is reflected. Equation 7 
shows how multifactor productivity can be 
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measured in terms of available data, such as 
payments, costs, and input prices: 


= Real Payments _ (Payments/Output Price Payments Input Price 


Real Costs 


Rearranging the terms, this multifactor 
productivity equation (Equation 7) was used 
as the basis for incorporating an output price 
term in Equation 3. This equation is the basis 
for understanding the relationship between 
input prices, output prices, profit margins, 
and productivity. : 

Equation 6 shows that productivity is 
divided through the equation, offsetting other 
factors. The theory behind this offset is that 
if an efficient LTCH in a competitive market 
can produce more output with the same 
amount of inputs, the full increase in input 
costs does not have to be passed on by the 
provider to maintain a normal profit margin. 


3. Real Case Mix Per Discharge 


Real case mix per discharge is the average 
overall mix of care provided by the LTCH, as 
measured using the LTC-DRG classification 
system. Over time, a measure of real case-mix 
will change as care is given in more or less 
complex LTC-—DRGs. Changes in the level of 
care within a LTC-DRG classification group 
would not be reflected in a case-mix measure 
based on LTC-DRGs, but instead should be 
captured in the intensity factor of Equation 


(Costs/Input Price) Costs 


6. The important distinction here is the 
difference between real and nominal case- 


_ mix. Under the LTCH prospective payment 


system, LTCHs will submit claims using the 


*LTC-DRG classification system. The case- 


mix reflected by the claims is considered 
“nominal’’. However, the reported 
classification can reflect the true level of care 
provided or improper coding behavior. An 
example of improper coding behavior would 
be the upcoding, or case-mix “‘creep’”’, that 
took place when the acute care hospital IPPS 
was implemented. (For further details, see 
ProPAC’s March 1, 1994 Report and 
Recommendations to Congress (pp. 73-74).) 
Any change in case-mix that is not associated 
with the actual level of care or a true change 
in the level of care provided must be 
excluded in order to determine real case-mix. 


4. Case-Mix Constant Real Output Intensity 
Per Discharge 


Intensity is the true underlying nature of 
the product or service and can take the form 
of output or input intensity, or both. In the - 
case of LTCHs, output intensity per discharge 
is associated with real payment per 


Case-Mix-Constant Real Output Intensity per Discharge 


[Payments/Discharge] 


Eq. 7 
Output Price (E47) 


discharge, while input intensity per 
discharge is associated with real cost per 
discharge. For example, input intensity 
would be associated with a nurse’s hours 
when providing treatment, whereas output 
intensity would be associated with the type 
and number of treatments a nurse provides. 
The underlying nature of LTCH services is 
determined by factors such as technological ; 
capabilities, increased utilization of inputs 
(such as labor or drugs), site of care, and 
practice patterns. Because these factors can 
be difficult to measure, intensity per 
discharge is usually calculated as a residual 
after the other factors from Equation 6 were 
accounted for. 

Accounting for output intensity associated 
with an efficient LTCH can be more 
accurately analyzed using a LTCH’s costs 
rather than its payments. This analysis would 
also provide an alternative to developing or 
using a transaction output price index. 
Equation 8 shows how to use the definition 
of an output price as defined earlier to 
convert the equation for output intensity per 
discharge to reflect costs instead of 
payments, as used in Equation 6. 


[Payments/Discharge] 


Output Prices * Real Case Mix/Discharge ¥ Bag , Input Prices 


[ Paymenta/Discharge | * Costs 


Costs Productivity 


} Real Case Mix/Discharge 


_ Payments *[Costs/Discharge 


Input Prices 


Payments * 
Productivity 


[Costs/Discharge | 


* Real Case Mix/Discharge Payments * 


Input Prices 
Productivity 


[Costs/Discharge] 


Input Prices Case Mi Input Prices * Real Case Mix/Discharge 


Productivity 


The last equation in Equation 8 is identical 
to the term in brackets in Equation 5, case- 
mix constant real input intensity per 
discharge multiplied by productivity. Thus, 
output intensity per-discharge can be defined 
in such a way that cost data from the LTCH 
are utilized. This equation can be broken 
down even further to account for different 
types of input intensity per discharge. We 
discuss this matter more fully in section D. 


D. Applying the Factors That Affect LTCH 
Costs Per Discharge in an Update 
Framework 


As discussed earlier, payments per 
discharge under the LTCH PPS have been 
updated annually since the LTCH PPS was 
implemented for cost-reporting periods 
beginning on or after October 1, 2002. Under 
this final rule, the standard Federal rate from 
the previous year will be updated by a factor 
of zero percent based on our analysis of 
LTCH margins and case-mix using the best 
available data. The development of an update 


* Real Case Mix/Discharge 


* Productivity 


framework with a sound conceptual basis 
provides the capability to understand the 
underlying trends in LTCH costs per 
discharge for an efficient provider. 
Previously we identified factors inherent in 
LTCH costs per discharge. Changes in these 


. factors determine the change in LTCH costs 


per discharge and fitting these factors into an 
appropriate framework would allow us to 
accurately reflect changes in the underlying 
costs for efficient LTCHs. The following 
explanation accounts for each of these factors 
from Equation 6 under the LTCH PPS: 


| 
7 
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e Change in case-mix constant real output 
intensity per discharge would be accounted 
for in the update framework, reflecting the 
factors that affect not only case-mix constant 
real input intensity per discharge, but also 
productivity, which is determined separately. 
Factors that can cause changes in case-mix 
constant real input intensity per discharge 
include, but are not limited to, changes in 
site of service, changes in within-LTC-DRG 
case-mix, changes in practice patterns, 
changes in the use of inputs, and changes in 
technology available. 

e Changes in nominal case-mix are 
automatically included in the payment to the 
LTCH. Therefore, the update framework 
should include an adjustment to convert 
changes in nominal case-mix per discharge to 
changes in real case-mix per discharge, if 
they are different. 

e Change in multifactor productivity 
would be accounted for in the update 
framework, The availability of historical data 
on input prices, payments, and costs are 
useful in the analysis of this factor. 

e Changes in input prices for labor, 
material, and capital would be accounted for 
in the update framework using an input price 
index, or market basket. To assist in updating 
payments for LTCH services, OACT currently 
has developed an input price index; this is 
currently the excluded hospital, with capital 
market basket, and we are finalizing our 
proposal to adopt the RPL market basket 
under the LTCH PPS as discussed in section 
IV.B. of the preamble of this final rule. 

e In an update framework, a forecast error 
adjustment would be included to reflect that 
the updates are set prospectively and a 
forecast error for a given year should not be 
perpetuated in payments for future years. In 
the case of the acute care hospital IPPS, this 
prospective adjustment is made on a 2-year 
lag and only if the error exceeds a defined 
threshold (0.25 percentage points). 


E. Illustrative LTCH Prospective Payment 
System Update Framework for the 2007 
LTCH PPS Rate Year 


Table 20 shows an illustrative update 
framework for the LTCH PPS for RY 2007 
based on the latest available data. Some of 
the factors in the LTCH framework are 
computed using Medicare cost report data, 
while others are determined based on policy 
considerations. This is consistent with the 
factors in the capital IPPS update framework. 
This design for a LTCH update framework is 
for illustrative purposes only, as much more 
work needs to be done to determine the 
appropriate level of detail for each factor. 

MedPAC supported this for updating 
payments and applied a similar framework 
when it proposed updates to hospital 
payments in its arinual Report to Congress 
(MedPAC, 2000). The appropriateness of this 
framework for updating hospital payments 
was also discussed in the article, ““Are PPS 
Payments Adequate? Issues for Updating and 
Assessing Rates” (Health Care Financing 
Review, Winter 1992). We believe a similar 

_framework would be useful for analyzing 
updates to LTCH payments. 
If we applied this update framework to 
determine the LTCH PPS standard Federal 
rate for RY 2007, the update factor for RY 


2007 would be -0.6 percent. This estimate is 
based on the best available data at this time. 
The estimated update factor is based on a 
projected 3.4 percent increase in the RPL 
market basket, a 0.0 adjustment for intensity, 
a —0.9 percent adjustment for productivity, 
a —4.0 percent adjustment for case-mix, and 
a forecast error correction of 0.9 percent. The 
following is a description of the policy 
adjustments that have been applied under the 
illustrative LTCH PPS update framework for 
RY 2007. 

The CMI is the measure of the average DRG 
weight for cases paid under the LTCH PPS. 
Because the DRG weight determines the 
prospective payment for each case, any 
percentage increase in the CMI corresponds 
to an equal percentage increase in hospital 
payments. 

The CMI can change for any of several 
reasons: ; 

e Changes in the average resource use of 
Medicare patients ( real case-mix change); 

¢ Changes in hospital coding of patient 
records resulting in higher weight DRG 

assignments (‘‘apparent’”’ CMI). 

We define real case-mix change as actual 
changes in the mix (and resource 
requirements) of Medicare patients as 
opposed to changes in coding behavior that 
result in assignment of cases to higher 
weighted DRGs but do not reflect higher 
resource requirements. 

As discussed in section IV.C.3. of the 
preamble of this final rule, for RY 2007, we 
are estimating a 6.75 percent nominal 
increase in the CMI. We estimate that the real 
case-mix increase would equal 2.75 percent 
in RY 2007. The net adjustment for change 
in case-mix is the difference between the 
projected increase in real case-mix and the 
projected nominal increase in real case-mix. 
Therefore, the estimated adjustment for case- 
mix change would be — 4.0 percentage points 
(2.75 percent minus 6.75 percent). 

The framework also contains an 
adjustment for forecast error. The market 
basket forecast is based on historical trends 
and relationships ascertainable at the time 
the update factor is established for the 
upcoming year. In any given year, there may 
be unanticipated price fluctuations that may 
result in differences between the actual 
increases in prices and the forecast used in 
calculating the update factors. There is a 2- 
year lag between the forecast and the 
measurement of the forecast error. A forecast 
error of 0.9 percentage points was calculated 
for the RY 2005 update. That is, current 
historical data indicate that the forecasted RY 
2005 market basket (3.1 percent) understated 
the actual realized price increases (4.0 
percent) by 0.9 percentage points. Therefore, 
a 0.9 percent adjustment would be 
appropriate to account for the forecast error 
under the illustrative LTCH PPS update 
framework for RY 2007. 

Under this framework, we also make an 
adjustment for productivity, an efficiency 
measure. Productivity measures the ability of 
hospitals to reduce the quantity of inputs 
required to produce a unit of service while 

maintaining quality. MedPAC has 
recommended a productivity target based on 
the Bureau of Labor Statistics’ estimate of the 
10-year moving national average rate of 


productivity growth. The productivity target 
currently equals 0.9 percent. This target is 
lower than the productivity estimate 
calculated using the latest available LTCH 
cost report data. Therefore, under the 
illustrative LTCH PPS update framework for 
RY 2007, we would recommend a 0.9 percent 
adjustment for productivity. 

We also make an adjustment for changes in 
intensity. The intensity factor reflects how 
hospital services are utilized to produce the 
final product, that is, the discharge. This 
component accounts for changes in these 
types of factors, such as the use of quality- 
enhancing services, for changes in within- 
DRG severity, and for expected modification 
of practice patterns to remove non-cost 
effective services. Based on the latest 
available LTCH data, we calculated a 
negative intensity factor. As we have done in 
the past under the IPPS when we have found 
that case-mix consistent intensity is 
declining, we believe that it would be 
appropriate to apply a zero intensity 
adjustment under the illustrative LTCH PPS 
update framework for RY 2007 (August 1, 
2000, 65 FR 47119). 

Table 20 illustrates what a possible LTCH 
PPS update framework would be if we 
proposed to determine the annual update to 
the LTCH PPS Federal rate based on a 
framework model such as this for RY 2007. 
This conceptual model of a LTCH PPS 
update framework is for illustrative purposes 
only. As we discuss in greater detail in 
section IV.C.3. of the preamble of this final 
rule, we are establishing a zero percent 
update to the LTCH PPS standard Federal 
rate for RY 2007. : 


TABLE A—1.—ILLUSTRATIVE LTCH 
PPS UPDATE FRAMEWORK FOR RY 
2007 


Factors Percent 
Price (+): 4.3 
Proposed RPL Market 
3.4 
Forecast Error ............... 0.9 
Productivity(—) 0.9 
Output Intensity (+): .............. 0.0 
Input Intensity —0.9 
0.9 
Case-mix Creep Adjustment 
(+): —4.0 
Nominal Case-Mix ......... —6.75 
Real Case-Mix ............... 2.75 
Other factors (+) 00... 0.0 
Total —0.6 


F. Additionai Conceptual and Data Issues 


Additional conceptual issues specific to 
the LTCH PPS include the relevance of a site- 
of-service substitution adjustment, the 
necessity of an adjustment for LTC-DRG 
reclassification, the handling of one-time 
factors, and consistency with other types of 
hospital updates since LTCHs are similar in 
structure to these other types of hospitals. 

Under the acute care hospital IPPS, a site- 
of-service substitution factor (captured as 
part of intensity) was necessary because of 
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’ the incentive to shift care from the inpatient 
hospital to other settings such as hospital 
outpatient departments, SNFs, or HHAs. For 
the LTCH PPS, it is not clear without 
additional research whether there is an 
incentive to shift care either into or out of the 
LTCH because of the changes in behavior. 
created by the different Medicare payment 
systems. 

A reclassification and recalibration 
adjustment under the acute care hospital 
IPPS.is necessary to account for changes in 
the case-mix or the types of patients treated 
by hospitals resulting from the annual 
reclassification and recalibration of the © 
DRGs. This adjustment for case-mix is 
applied to the current FY update, but reflects 
the effect of revisions in the FY that is 2 years 
before that fiscal year. Whether a LTC-DRG 
reclassification adjustment would be fi 
necessary in the update framework would 

_depend on the data availability and the 
likelihood of revisions to LTC-DRG 
classifications on a periodic basis. 

There is also a question about how to 
handle one-time factors (an example of these 
could be the increased costs of converting 
computer systems to Year 2000 compliance). 
An update framework might be an 
appropriate mechanism to account for these 
items, but because of uncertainty 
surrounding their impact on costs, 
determining an appropriate adjustment 
amount may be difficult. 

LTCHs are heterogeneous and are 
designated as a separate payment category 
only because their patients have longer 
average lengths of stay. This raises the 
question of whether certain factors in an 
update framework for LTCHs should be 
consistent with the factors in an update 
framework for other types of hospitals since 
they face similar cost pressures. Additional 
research in this area would need to be 
conducted to determine the reasonableness of 
having consistent updates. 

The purpose of this conceptual discussion 
is not to determine how the identified factors 
of the update framework would be measured. 
We recognize that there are significant 
measurement issues in accurately 
determining the factors that would account - 
for growth in costs per discharge for 
efficiently providing care. This is driven, in 
part, by the shift from a cost-based payment 
system with an upper payment limit to a 
PPS. Significant research and data collection 
would be necessary to accurately measure 
these factors over the historical period. One 
example of this would be to measure the 


distinction between real and nominal case- 
mix change. However, many of these same 
concerns were also encountered and 
successfully addressed in the hospital IPPS 
update framework. 

The discussion here provides the 
conceptual basis for developing an update 
framework for the LTCH PPS that reflects 
changes in the underlying costs of efficiently 
providing services. It is important to note 
that the framework would not handle 
distribution issues such as geographic wage 
variations. Due to some variations in 
technical methodologies for measuring the 
factors of an update framework, and because 
of some of the data concerns mentioned 
earlier, implementing an update framework 
for the LTCH PPS would involve making 
significant policy decisions on issues similar 
to those made for the hospital IPPS update 
framework. 


G. Summary of Public Comments and CMS 
Responses 

Comment: One commenter stated that 
given the complexity of the conceptual ideas 
put forth for updating the LTCH payments 
and the limited time afforded to comment on 
the entire proposed rule, CMS should extend 
the time frame to which it will accept 
comments regarding the update framework. 
Commenters also recommended that CMS 
further refine the update framework with 
input from the industry. 

Response: We note that in accordance with 
section 1871 of the Act, we provided for a 60- 
day comment period, which closed at 5 p.m. 
on March 20, 2006, for the public to provide . 
comments on the proposed policy changes 
and clarifications presented in the RY 2007 
LTCH PPS proposed rule (71 FR 4648). 
Moreover, we reiterate that we are not 
implementing a specific update framework 
for determining the RY 2007 Federal rate 
under the LTCH PPS at this time. As we 
stated in the RY 2007 LTCH PPS proposed 
tule, we intend for the development of such 
an update framework to be a process that 
evolves after evaluating input from the 
industry. Therefore, we are open to working 
with the public to refine the data sources and 
formulas used to determine the values of the 
individual components of such a framework 
that would be proposed, in the future, to 
update the standard Federal rate. Therefore, 
as noted previously in the Appendix, we 
continue to solicit comments to assist us in 
refining the data sources and methods that 
would be used to implement such a 
framework under the LTCH PPS. Any future 


proposal to develop an update framework 
would be proposed in accordance with the 
notice and comment rulemaking process. 

Comment: One commenter was concerned 
that some inputs into this ‘new market 
basket methodology” (that is, the conceptual 
model of an update framework) appear to be 
subjective and at the discretion of CMS. The 
commenter believes that the market basket 
update should be calculated using objective, 
reliable, and verifiable mathematical 
concepts and publicly available data, rather 
than using ‘‘policy considerations” and other 
subjective variables. 

Response: We would like to clarify that 
this is not a “new market basket 
methodology,” but instead a way to 
determine an appropriate payment update. 
The market basket is only one factor of a 
complex update framework. We support the 
public’s involvement in helping us refine the 
data sources and methods that could be used 
to implement an update framework. While it 
is our preference to use “verifiable 
mathematical concepts and publicly 
available data,” there may be instances in 
which such data is unavailable. Therefore, 
there will be a need to utilize policy 
considerations and other subjective 
information in determining a proposed 
update framework. We believe it would be 
inappropriate to implement the framework 
without having all of the factors reflected. 

The following addendum will not appear 
in the Code of Federal Regulations. 


Addendum 


This addendum contains the tables referred 
to throughout the preamble to this final rule. 
The tables presented below are as follows: 
Table 1: Long-Term Care Hospital Wage 

Index for Urban Areas for Discharges 

Occurring from July 1, 2006 through June- 

30, 2007 
Table 2: Long-Term Care Hospital Wage 

Index for Rural Areas for Discharges 

Occurring from July 1, 2006 through June 

30, 2007 
Table 3: FY 2006 LTC-DRG Relative Weights, 

Geometric Average Length of Stay and five- 

sixths of the Geometric Average Length of 

Stay (for Short-Stay Outlier Cases) for 

Discharges Occurring on or after October 1, 

2005 through September 30, 2006. (Note: 

This is the same information provided in 

Table 11 of the FY 2006 IPPS final rule (70 

FR 47681 through 47690), which has been 

reprinted here for convenience.) 


TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 


2006 THROUGH JUNE 30, 20071 


Urban area (constituent counties) 


wage 
index 


Abilene, TX 


0.8738 


Callahan County, TX. 
Jones County, TX. 
Taylor County, TX. 


Aguada Municipio, PR. 
Aguadilla Municipio, PR. 


Aguadilla-isabela-San Sebastia, PR 


| 
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TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 2007'1—Continued 


CBSA code 


Urban area (constituent counties) 


Full 
wage 


Anasco Municipio, PR. 
Isabela Municipio, PR. 
Lares Municipio, PR. 
Moca Municipio, PR. 
Rincon Municipio, PR. 

San Sebastia Municipio, PR. 
Akron, OH 


Portage County, OH. 
Summit County, OH 
Albany, GA 


Baker County, GA. 

Dougherty County, GA. 

Lee County, GA. 

Terrell County, GA. 

Worth County, GA. 
NY 


Albany County, NY. 
Rensselaer County, NY. 
Saratoga County, NY. 
Schenectady County, NY. 
Schoharie County, NY. 
Albuquerque, NM ... 


Bernalillo County, NM. 
Sandoval County, NM. 
Torrance County, NM. 
Valencia County, NM. 
Alexandria, LA . 


Grant Parish, LA. 
Rapides Parish, LA. ~ 


Allentown-Bethlehem-Easton, PA-NJ- 


Warren County, NJ. 
Carbon County, PA. 
Lehigh County, PA. 
Northampton County, PA. 
Altoona, PA 


Blair County, PA. 
Amarillo, TX .. 


Armstrong County, TX. 
Carson County, TX. 
Potter County, TX. 
Randall County, TX. 
Ames, IA ... 


Story County, IA. 
Anchorage, AK 


Anchorage Municipality, AK. 
Matanuska-Susitna Borough, AK. 
Anderson, IN .......... 


Madison County, IN. 
Anderson, SC .. 


Anderson County, SC. 
Ann Arbor, MI 


Washtenaw County, MI. 
Anniston-Oxford, AL .... 


Calhoun County, AL. 
Appleton, WI 


Calumet County, WI. 
Outagamie County, WI. 
Asheville, NC ......... 


Buncombe County, NC. 
Haywood County, NC. 
Henderson County, NC. 
Madison County, NC. 
Athens-Clarke County, GA 


Clarke County, GA. 

Madison County, GA. 

Oconee County, GA. 

Oglethorpe County, GA. 
Atlanta-Sandy Springs-Marietta, GA 


0.9389 


0.9177 


0.9153 


0.9810 


0.8820 


0.9891 


0.9366 
0.9494 


0.9722 
1.1137 


0.9152 
0.9398 
1.0515 

0.8609 
0.9573 


0.9571 


0.9913 


0.9186 


0.8902 


0.8871 


0.9747 


0.9155 
0.9325 


0.9629 
1.1516 


0.8869 
0.9198 
1.0687 
0.8146 
0.9430 


0.9428 


0.9884 


0.8982 


0.8628 


0.8589 


0.9684 


0.8033 


0.9818 


0.8944 
0.9156 


0.9536 
1.1895 


0.8586 
0.8997 
1.0859 
0.7682 
0.9288 


0.9285 


0.9855 


BSA code 
Yo wage. 
| index 
10780 ......... 0.8426) 
12000 ......... 
q 12060 ......... 0.9876!  0.9834| 0.9793 
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TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 2007'—Continued 
BSA code 


Full 
Urban area (constituent counties) wage 
: index* 


Barrow County, GA. 
Bartow County, GA. 
Butts County, GA. 
Carroll County, GA. 
Cherokee County, GA. 
Clayton County, GA. 
Cobb County, GA. 
Coweta County, GA. 
Dawson County, GA. 
DeKalb County, GA. 
Douglas County, GA. 
Fayette County, GA. 
Forsyth County, GA. 
Fulton County, GA. 
Gwinnett County, GA. 
Haralson County, GA. 
Heard County, GA. 
Henry County, GA. 
Jasper County, GA. 
Lamar County, GA. 
Meriwether County, GA. 
Newton County, GA. 
Paulding County, GA. 
Pickens County, GA. 
Pike County, GA. 
Rockdale County, GA. 
Spalding County, GA. 
Walton County, GA. 

Atlantic City, NJ 
Atiantic County, NJ. 

Auburn-Opelika, AL 
Lee County, AL. 

Augusta-Richmond County, GA-SC 
Burke County, GA. 

Columbia County, GA. 

McDuffie County, GA. 

Richmond County, GA. 

Aiken County, SC. 
Edgefield County, SC. 

Austin-Round Rock, TX 
Bastrop County, TX. 
Caldwell County, TX. 
Hays County, TX. 
Travis County, TX. - 
Williamson County, TX. 

Bakersfield, CA 
Kern County, CA. 

Baltimore-Towson, MD 
Anne Arundel County, MD. 
Baltimore County, MD. 
Carroll County, MD. 
Harford County, MD. 
Howard County, MD. 
Queen Anne’s County, MD. 
Baltimore City, MD. 

Bangor, ME 
Penobscot County, ME. 

Bamstable Town, MA 
Barnstable County, MA. 

Baton Rouge, LA 
Ascension Parish, LA. 

East Baton Rouge Parish, LA. 
East Feliciana Parish, LA. 
Iberville Parish, LA. 

Livingston Parish, LA, 

Pointe Coupee Parish, LA. 

St. Helena Parish, LA. 

West Baton Rouge Parish, LA. 


CBSA code 
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BSA code 


TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
: 2006 THROUGH JUNE 30, 20071—Continued 


CBSA code 


Urban area (constituent counties) 


-~ 


¥s5 wa 
inde 


wal 
inde 


Full 
wai 
index* 


West Feliciana Parish, LA. 
Battle Creek, MI 


Calhoun County, MI. 
Bay City, Ml 


Bay County, MI. 
Beaumont-Port Arthur, TX 


Hardin County, TX. 

Jefferson County, TX. 

Orange County, TX. 
Bellingham, WA 


. Whatcom County, WA. 
Bend, OR .. 


Deschutes County, OR. 
Bethesda-Gaithersburg-Frederick, MD 


Frederick County, MD. 
Montgomery County, MD. 
Billings, MT 


Carbon County, MT. 
Yellowstone County, MT. 
Binghamton, NY 


Broome County, NY. 
Tioga County, NY. 
Birmingham-Hoover, AL 


Bibb County, AL. 
Blount County, AL. 
Chilton County, AL. 
Jefferson County, AL. 
St. Clair County, AL. 
Shelby County, AL. 
Walker County, AL. 
Bismarck, ND ...... 


Burleigh County, ND. 

Morton County, ND. 
Blacksburg-Christiansburg-Radford, VA 

Giles County, VA. 

Montgomery County, VA. 

Pulaski County, VA. 

Radford City, VA. 
Bloomington, IN 


Greene County, IN. 

Monroe County, IN. 

Owen County, IN. 
Bloomington-Normal, IL 


McLean County, IL. 
Boise City-Nampa, ID 


Ada County, ID. 
Boise County, ID. 
Canyon County, ID. 
Gem County, ID. 
Owyhee County, ID. 
Boston-Quincy, MA 


Norfolk County; MA. 

Plymouth County, MA. 

Suffolk County, MA. 
Boulder, CO 


Boulder County, CO. 
Bowling Green, KY 


Edmonson County, KY. 
Warren County, KY. 
Bremerton-Silverdale, WA 


Kitsap County, WA. 
Bridgeport-Stamford-Norwalk, CT 


Fairfield County, CT. 
Brownsville-Harlingen, TX 


Cameron County, TX. 
Brunswick, GA 


Brantley County, GA. 
Glynn County, GA. 


0.9705 


0.9606 
0.9047 


1.1039 
1.0472 
1.0890 


0.9300 


0.9137 


0.9375 


0.8544 


0.8772 


0.9068 


0.9445 
0.9431 


1.0935 


“0.9840 
0.8927 


1.0405 
1.1555 
0.9882 
0.9587 


0.9606 
0.9474 
0.8730 


1.1385 
1.0629 
1.1186 


0.9067 
0.8850 


0.9167 


0.8059 


0.8363 


0.8758 


0.9260 
0.9242 


1.1246 


0.9787 
0.8569 


1.0540 
1.2074 
0.9843 
0.9449 


0.9508 
0.9343 
0.8412 


1.1731 
1.0786 


0.7574 


0.7954 


0.8447 


0.9075 
0.9052 


1.1558 


0.9734 
0.8211 


1 0675 
1.2592 
0.9804 
0.9311 


13780 ......... 0.8562 
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TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 20071—Continued 
BSA code 


Urban area (constituent counties) 


Mcintosh County, GA. 
Buffalo-Niagara Falls, NY 0.9707 


0.9609 
Erie County, NY. 


| _ Niagara County, NY. 
Burlington, NC ; 0.9343 
Alamance County, NC. 

Burlington-South Burlington, VT * 0.9646 
Chittenden County, VT. 
Franklin County, VT. 
Grand Isle County, VT. 

Cambridge-Newton-Framingham, MA 
Middlesex County, MA. - 

| Camden, NJ 
Burlington County, NJ. 
Camden County, NJ. 
Gloucester County, NJ. 

Canton-Massillon, OH 
Carroll County, OH. 
Stark County, OH. 

Cape Coral-Fort Myers, FL 
Lee County, FL. 

Carson City, NV 
Carson City, NV. 

Casper, WY 
Natrona County, WY. 

Cedar Rapids, IA 
Benton County, IA. 
Jones County, IA. 
Linn County, IA. 

Champaign-Urbana, IL 
Champaign County, IL. 
Ford County, IL. 

Piatt County, IL. 

Charleston, WV 
Boone County, WV. 

Clay County, WV. 

Kanawha County, WV. 
_ Lincoln County, WV. 

Putnam County, WV. 

Charleston-North Charleston, SC 
Berkeley County, SC. 
Charleston County, SC. 
Dorchester County, SC. 

Charlotte-Gastonia-Concord, NC-SC 
Anson County, NC. 

Cabarrus County, NC. : 

Gaston County, NC. 

Mecklenburg County, NC. 

Union County, NC. 

York County, SC. 

Charlottesville, VA 
Albemarle County, VA. 
Fiuvanna County, VA. 
Greene County, VA. . 
Nelson County, VA. 
Charlottesville City, VA. 

Chattanooga, TN-GA 
Catoosa County, GA. 

_ Dade County, GA. 
Walker County, GA. 
Hamilton County, TN. 
Marion County, TN. 
Sequatchie County, TN. 

Cheyenne, WY 
Laramie County, WY. 

Chicago-Naperville-Joliet, IL 
Cook County, IL. 

DeKalb County, IL. 


Full ; 
CBSA code wage 
index 
15380 ........ 0.9511 
15500 ......... 0.9124 0.8905 
15540... 0.9528} 0.9410 
15764 ......... 1.0938 | 1.1172 
45804 1.0414| 1.0517 
15940 ........ 0.9148 | 0.8935 
15980 ........ 0.9485} 0.9356 
16180 ........ 1.0187| 1.0234 
16220... 0.9221| 0.9026 
16300 ........ 0.9060} 0.8825 
16580 ........ 0.9675} 0.9594 
16620 ........ r| .0.8756| 0.8445 
16700 ........ r| 0.9396} 0.9245 
16740 D| 0.9800} 0.9750 
16820 ....... P|} 1.0150} 1.0187 
16860 ....... B| 0.9270] 0.9088 
16940 ...... 0.9020] 0.8775 
16974 ......  1.0632| 1.0790 
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TABLE 1 -—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, ° 
2006 THROUGH JUNE 30, 20071—Continued 


Urban area (constituent counties) 


| Cleveland-Elyria-Mentor, OH 


DuPage County, IL. 
Grundy County, IL. 
Kane County, IL. 
Kendall County, IL. 
McHenry County, IL. 
Will County, IL. 
Chico, CA 


Butte County, CA. _ 
Cincinnati-Middietown, OH-KY-IN 

Dearborn County, IN. 

Franklin County, IN. 

Ohio County, IN. 

Boone County, KY 

Bracken County, KY. 

Campbell County, KY. 

Gallatin County, KY. 

Grant County, KY. 

Kenton County, KY. 

Pendleton County, KY 

Brown County, OH. 
“Butler County, OH. 

Clermont County, OH: 

Hamilton County, OH. 

Warren County, OH 
Clarksville, TN-KY 


Christian County, KY 
Trigg County, KY. 
Montgomery County, TN 
Stewart County, TN. 
Cleveland, TN 


Bradley County, TN. 
Polk County, TN 


Cuyahoga County, OH. 
Geauga County, OH. 
Lake County, OH. 
Lorain County, OH. 
Medina County, OH. 
Coeur d’Alene, ID 


Kootenai County, !D. 
College Station-Bryan, TX 


Brazos County, TX. 

Burleson County, TX 

Robertson Caunty, TX 
Colorado Springs, CO 


El Paso County, CO. 
Teller County, CO. 
Columbia, MO 


Boone County, MO. 
Howard County, MO. 
Columbia, SC 


Calhoun County, SC. 
Fairfield County, SC. 
Kershaw County, SC. 
Lexington County, SC. 
Richland County, SC. 
Saluda County, SC. 
Columbus, GA-AL 


Russell County, AL. 
Chattahoochee County, GA. 
Harris County, GA. 
Marion County, GA. 


Muscogee County, GA. 
Columbus, IN 


Bartholomew County, IN. 
Columbus, OH 


Delaware County, OH. 
Fairfield County, OH. 


1.0307 
0.9769 


0.8970 


0:8883 


0.9528 


0.9788 
0.9340 


0.9681 


0.9007 


0.9434 


0.9136 


0.9753 
0.9916 


1.0409 
0.9692 


0.8627 


0.8511 


0.9370 


0.8848 


0.9670 
0.9888 


0.8284 


0.8560 


0.9588 
0.9860 


| 

BSA code 

| Full | 
w wai 

CBSA code wage 

17820 ......... mmm (0.9574| 0.9468 
17860 ....... 0.8676| 0.8345 

17900 ........ MM 0.9246 | 0.9057 
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- TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 20071—Continued 
BSA code 


3 
Urban area (constituent counties) je 


Franklin County, OH. 
Licking County, OH. 
Madison County, OH. 
Morrow County, OH. 
Pickaway County, OH. | 
Union County, OH. 

Corpus Christi, TX 
Aransas County, TX. 
Nueces County, TX. 
San Patricio County, TX. 

Corvallis, OR 
Benton County, OR. 

Cumberland, MD-WV 
Allegany County, MD. 
Mineral County, WV. 

Dailas-Plano-irving, TX 
Collin County, TX. 
Dallas County, TX. 
Delta County, TX. 
Denton County, TX. 
Ellis County, TX. 
Hunt County, TX. 
Kaufman County, TX. 
Rockwall County, TX. 

Dalton, GA 
Murray County, GA. 
Whitfield County, GA. 

Danville, IL 
Vermilion County, IL. 

Danville, VA 
Pittsylvania County, VA. 

Danville City, VA. 

Davenport-Moline-Rock Island, IA-IL 
Henry County, IL. 

Mercer County, IL. 
Rock Island County, IL. 
Scott County, IA. 

Dayton, OH 
Greene County, OH. 
Miami County, OH. 
Montgomery County, OH. 
Preble County, OH. 

Decatur, AL 
Lawrence County, AL. 
Morgan County, AL. 

‘| Decatur, IL 
Macon County, IL. 

Deltona-Daytona Beach-Ormond Beach, FL 
Volusia County, FL. 

Denver-Aurora, CO 
Adams County, CO. 

Arapahoe County, CO. 
Broomfield County, CO. 
Clear Creek County, CO. 
Denver County, CO. 
Douglas County, CO. 
Elbert County, CO. 
Gilpin County, CO. 
Jefferson County, CO. 
Park County, CO. 

Des Moines,-West Des Moines, IA 
Dallas County, IA. 
Guthrie County, IA. 
Madison County, IA. 

Polk County, iA. 
Warren County, IA. 

Detroit-Livonia-Dearborn, MI 

Wayne County, MI. 


| 
Full 
CBSA code wage 
index 
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TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 


2006 THROUGH JUNE 30, 20071—Continued 


BSA code 


Urban area (constituent counties) 


Dothan, AL 


Geneva County, A 

Henry County, AL. 

Houston County, AL. 
Dover, DE 


Kent County, DE. 
Dubuque, IA 


Dubuque County, IA. 
Duluth, MN-WI 


Carlton County, MN. 
- St. Louis County, MN. 
Douglas County, WI. 
Durham, NC ........... 


Chatham County, NC. 
Durham County, NC. - 
Orange County, NC. 
Person County, NC. 
Eau Claire, WI 


Chippewa County, WI. 
Eau Claire County, WI. 
Edison, NJ 


Middlesex County, NJ. 
Monmouth County, NJ. 
Ocean County, NJ. 
Somerset County, NJ. 
El Centro, CA 


Imperial County, CA. 
Elizabethtown, KY 


Hardin County, KY. 
Larue County, KY. 
Elkhart-Goshen, IN 


Elkhart County, IN. 
Elmira, NY ...... 


Chemung County, NY. 
El Paso, TX .. 


El Paso County, TX. 
Erie, PA .. 


Erie County, PA. 
Essex County, MA 


Essex County, MA. 
Eugene-Springfield, OR ........ 


Lane County, OR. 
Evansville, IN-KY 


Gibson County, IN. 
Posey County, IN. 
Vanderburgh County, IN. 
Warrick County, IN. 
Henderson County, KY. 
Webster County, KY. 
Fairbanks, AK ..... 


Fairbanks North Star Borough, AK. 
Fajardo, PR ........ 


Ceiba Municipio, PR. 

Fajardo Municipio, PR. 

Luquillo Municipio, PR. 
Fargo, ND-MN 


Cass County, ND. 
Clay County, MN. 
Farmington, NM 


San Juan County, NM. 
Fayetteville, NC 


Cumberland County, NC. 
Hoke County, NC. 
Fayetteville-Springdale-Rogers, AR-MO 


Benton County, AR. 
Madison County, AR. 
Washington County, AR. 
McDonald County, MO. 


0.8633 


0.9866 
0.9414 
1.0128 


1.0146 


0.9521 


1.0749 


0.9344 
0.9281 


0.9776 
0.8950 


0.9386 


0.9242 
1.0323 
1.0491 
0.9228 


1.0845 


0.6492 | 


0.9092 


0.9105 
0.9650 


0.9197 


0.8177 


0.9821 
0.9219 
1.0170 


1.0195 


0.9361 


1.0999 


0.9125 
0.9042 


0.9702 
0.8600 
0.9182 
0.8990 
1.0430 


1.0654 


0.8970 


1.1126 


0.5322 


0.8789 


0.8807 
0.9533 


0.8929 


0.9627 


0.8250 
0.8977 
0.8737 
1.0538 
1.0818 
0.8713 


1.1408 
0.4153 
0.8486 


0.8509 
0.9416 


0.8661 


| 
CBSA code % wage | % wage 
index index indexé 
4 20940 ........ 0.8906 
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TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URSAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1; 
2006 THROUGH JUNE 30, 2007'—Continued 
BSA code 


4 
Urban area (constituent counties) 


Flagstaff, AZ : 1.1255 1.1674 
Coconino County, AZ. 

Flint, Ml 1.0393 1.0524 
Genesee County, MI. 

Florence, SC = 0.9368 0.9158 
Darlington County, SC 
Florence County, SC. 

Florence-Muscie Shoals, AL : 0.8963 0.8618 
Colbert County, AL. 
Lauderdale County, AL. 

Fond du Lac, WI 0.9784 0.9712 
Fond du Lac County, WI. : 

Fort Collins-Loveland, CO 1.0073 1.0098 
Larimer County, CO. 

Fort Lauderdale-Pompano Beach-Deerfield Beach, FL 1.0259 1.0346 
Broward County, FL. : 

Fort Smith, AR-OK ; 0.8938 0.8584 
Crawford County, AR. 
Franklin County, AR. 

Sebastian County, AR. 
Le Flore County, OK. 
Sequoyah County, OK. 

Fort Walton Beach-Crestview-Destin, FL 
Okaloosa County, FL. 

Fort Wayne, IN 
Allen County, IN. 
Wells County, IN. 
Whitley County, IN. 

Fort Worth-Arlington, TX 
Johnson County, TX. 
Parker County, TX. 
Tarrant County, TX 
Wise County, TX. 

Fresno, CA 
Fresno County, CA. 

Gadsden, AL 
Etowah County, AL. 

Gainesville, FL 
Alachua County, FL. 
Gilchrist County, FL. 

Gainesville, GA 
Hall County, GA. 

Gary, IN 
Jasper County, IN. 
Lake County, IN. 
Newton County, IN. 
Porter County, IN. 

Glens Falls, NY 
Warren County, NY. 
Washington County, NY. 

Goldsboro, NC 
Wayne County, NC. 

Grand Forks, ND-MN 
Polk County, MN. 
Grand Forks County, ND. 

Grand Junction, CO 
Mesa County, CO. 

Grand Rapids-Wyoming, MI 
Barry County, MI. 
lonia County, MI. 

Kent County, Mi. 
Newaygo County, MI. 

Great Falls, MT 
Cascade County, MT. 

Greeley, CO 
Weld County, CO. 

Green Bay, Wi 
Brown County, WI. 


Full 
CBSA code 

22380 ......... 1.2092 
22420 ......... 1.0655 
22500 ......... 0.8947 
22520 0.8272 
22540 0.9640 
22660 ........ 1.0122 
23020 ........ 0.8872 
23060 0.9793 

23104 ........ 0.9486 

23420 ........ | 1.0538 
23460 ....... | 0.7938 

23540 ......... 0.9388 
23580 ......... 0.8874 
23844 ......... 0.9395 

24020 | 0.8559 4 

24140 ......... | 0.8775 
24220 ......... | 0.7901 a 
24300 ......... 0.9550 

24340 ......... 0.9390 

24500 ........ 0.9052 
5| 0.9570 

24580 | 5| 0.9483 
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TABLE 1:—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 


2006 THROUGH JUNE 30, 2007'—Continued 


BSA code 


CBSA code 


Urban area (constituent counties) 


wa 
inde 


Full 
wage 
index* 


_| Harrisonburg, VA 


Kewaunee County, WI. 
Oconto County, WI. 
Greensboro-High Point, NC 


Guilford County, NC. 

Randolph County, NC. 

Rockingham County, NC. 
Greenville, NC 


Greene County, NC. 
Pitt County, NC. 
Greenville, SC 


Greenville County, SC. 

Laurens County, SC. 

Pickens County, SC. 
Guayama, PR 


Arroyo Municipio, PR. 
Guayama Municipio, PR. 
Patillas Municipio, PR. 
Gulfport-Biloxi, MS 


Hancock County, MS. 

Harrison County, MS. 

Stone County, MS. 
Hagerstown-Martinsburg, MD-WV 


Washington County, MD. 

Berkeley County, WV. 

Morgan County, WV. 
Hanford-Corcoran, CA 


Kings County, CA. 
Harrisburg-Carlisle, PA 


Cumberland County, PA. 
Dauphin County, PA. 
Perry County, PA. 


- Rockingham County, VA. 
Harrisonburg City, VA. 
Hartford-West Hartford-East Hartford, CT 
Hartford County, CT. 
Litchfield County, CT. 
Middlesex County, CT. 
Tolland County, CT. 
Hattiesburg, MS 


Forrest County, MS. 

Lamar County, MS. 

Perry County, MS. 
Hickory-Lenoir-Morganton, NC. 


Alexander County, NC. 
Burke County, NC. 
Caldwell County, NC. 
Catawba County, NC. 
Hinesville-Fort Stewart, GA 


Liberty County, GA. 
Long County, GA. 
Holland-Grand Haven, MI 


Ottawa County, MI. 
Honolulu, HI ..... 


Honolulu County, HI. 
Hot Springs, AR 


Garland County, AR. 
Houma-Bayou Cane-Thibodaux, LA 


Lafourche Parish, LA. 
Terrebonne Parish, LA. 
Houston-Sugar Land-Baytown, TX 


Austin County, TX. 
Brazoria County, TX. 
Chambers County, TX. 
Fort Bend County, TX. 
Galveston County, TX. 
_ Harris County, TX. 
Liberty County, TX. 


0.9462 


0.9655 


1.0016 


0.5909 


0.9357 


0.9693 


1.0022 
0.9588 
0.9453 


1.0644 


0.8561 


0.9353 


0.8597 


0.9433 
1.0728 
0.9403 
0.8736 


0.9998 


0.9283 


0.9540 


1.0022 


0.4545 


0.9143 


0.9591 


1.0029 


0.9450 


0.9270 


1.0858 


0.8081 


0.9137 


0.8130 


0.9244 
1.0971 
0.9204 
0.8315 


0.9997 


0.9104 


0.9425 


1.0027 


0.3181 


0.8929 


0.9489 


1.0036 
0.9313 
0.9088 


1.1073 


0.7601 


0.8921 


0.7662 


0.9055 
1.1214 
0.9005 
0.7894 


0.9996 


index 
24780 
$ 


27916 Federal Register / Vol. 71, No. 92/Friday, May 12, 2006/Rules and Regulations 


TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 20071—Continued 
BSA code 


Urban area (constituent counties) 


Montgomery County, TX. 
San Jacinto County, TX. 
Waller County, TX. 

Huntington-Ashland, WV-KY-OH 
Boyd County, 

Greenup County, KY. 
Lawrence County, OH. 
Cabell County, WV. 
Wayne County, WV. 

Huntsville, AL 
Limestone County, AL. 
Madison County, AL. 

Idaho Falls, 1D é 
Bonneville County, ID. 
Jefferson County, ID. 

Indianapolis-Carmel, IN 
Boone County, IN. 
Brown County, IN. 
Hamilton County, IN. 
Hancock County, IN. 
Hendricks County, IN. 
Johnson County, IN. 
Marion County, IN. 
Morgan County, IN. 
Putnam County, IN. 
Shelby County, IN. 

lowa City, IA 
Johnson County, IA. 
Washington County, IA. 


Hinds County, MS. 
Madison County, MS. 
Rankin County, MS. 
Simpson County, MS. 
Jackson, TN 
Chester County, TN. 
Madison County, TN. 
Jacksonville, FL 
Baker County, FL. 
Clay County, FL. 
Duval County, FL. 
Nassau County, FL. 
St. Johns County, FL. 
Jacksonville, NC 
Onslow County, NC. 
Janesville, WI 
Rock County, WI. 
Jefferson City, MO 
Caliaway County, MO. 


Full 
CBSA code wage 
| 
Tompkins County, NY. 
Jackson County, MI. 
Copiah County, MS. J 
Cole County, MO. ' 
Moniteau County, MO. 
Osage County, MO. 
Carter County, TN. 
Unicoi County, TN. i 
Washington County, TN. 
Cambria County, PA. 
Poinsett County, AR. al 
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TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 


2006 THROUGH JUNE 30, 2007'—Continued 


BSA code 
CBSA code Urban area (constituent counties) wa 
inde index 


| Kingston, NY 


Newton County, MO. 
Kalamazoo-Portage, Ml 


Kalamazoo County, MI. 
Van Buren County, MI. 
Kankakee-Bradley, IL 


Kankakee County, IL. 
Kansas City, MO-KS 


Franklin County, KS. 
Johnson County, KS. 
Leavenworth County, KS. 
Linn County, KS. 
Miami County, KS. 
Wyandotte County, KS. 
Bates County, MO. 
Caldwell County, MO. 
Cass County, MO. 
Clay County, MO. 
Clinton County, MO. 
Jackson County, MO. 
Lafayette County, MO. 
Platte County, MO. 
Ray County, MO. 
Kennewick-Richiand-Pasco, WA 
Benton County, WA. 
Franklin County, WA. 
Killeen-Temple-Fort Hood, TX 


Bell County, TX. 
Coryell County, TX. 
Lampasas County, TX. 
Kingsport-Bristol-Bristol, TN-VA 
Hawkins County, TN. 
Sullivan County, TN. 
- Bristol City, VA. 
Scott County, VA. 
Washington County, VA. 


Ulster County, NY. 
Knoxville, TN 


Anderson County, TN. 
Blount County, TN. 
Knox County, TN. 
Loudon County, TN. 
Union County, TN. 
Kokomo, IN 


- Howard: County, IN. 
Tipton County, IN. 
La Crosse, WI-MN 


Houston County, MN. 
La Crosse County, WI. 
Lafayette, IN 


Benton County, IN. 

Carroll County, IN. 

Tippecanoe County, IN. 
Lafayette, LA 


Lafayette Parish, LA. 
St. Martin Parish, LA. 
Lake Charles, LA 


Calcasieu Parish, LA. 
Cameron Parish, LA. 


Lake County-Kenosha County, IL-WI 


Lake County, IL. 
Kenosha County, Wi. 
Lakeland, FL ..... 


Polk County, FL. 
Lancaster, PA 


Lancaster County, PA. 
Lansing-East Lansing, Ml 


Clinton County, MI. 


1.0229 


1.0433 
0.9686 


1.0371 


0.9116 


0.8832 


0.9553 
0.9065 


0.9705 
0.9738 


0.9242 


0.9057 
0.8700 
1.0257 


0.9347 
0.9816 
0.9876 


1.0305 


1.0577 
0.9581 


0.8821 


0.8443 


0.9404 
0.8753 


0.9606 


0.9651 


0.8989 


0.8742 


0.8266 


1.0343 


0.9130 
0.9755 


0.9835 | 


1.0381 


4.0721 
0.9476 


1.0619 


0.8526 


0.8054 


0.9255 
0.8441 


0.9508 
0.9564 


0.8736 


0.8428 
0.7833 
1.0429 


0.8912 
0.9694 
0.9794 


28940 ........ 
29020 ........ — 
A 
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TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
; 2006 THROUGH JUNE 30, 2007'1—Continued 
BSA code 


Urban area (constituent counties) 


Eaton County, MI. 
Ingham County, MI. 

Laredo, TX 
Webb County, TX. 

Las Cruces, NM 
Dona Ana County, NM. 

Las Vegas-Paradise, NV 
Clark County, NV. 

Lawrence, KS 
Douglas County, KS. 

Lawton, OK 
Comanche County, OK. 

Lebanon, PA 
Lebanon County, PA. 

Lewiston, ID-WA 
Nez Perce County, ID. 
Asotin County, WA. 

Lewiston-Auburn, ME 
Androscoggin County, ME. 

Lexington-Fayette, KY 
Bourbon County, KY. 
Clark County, KY. 
Fayette County, KY. 
Jessamine County, KY. 
Scott County, KY. 
Woodford County, KY. 

Lima, OH 
Allen County, OH. 

Lincoin, NE1.0128 
Lancaster County, NE. 
Seward County, NE. 

Little Rock-North Little Rock, AR 
Faulkner County, AR. 

Grant County, AR. 
Lonoke County, AR. 
Perry County, AR. 
Pulaski County, AR. 
Saline County, AR. 

Logan, UT-ID 
Franklin County, ID. 
Cache County, UT. 

Longview, TX 
Gregg County, TX. 
Rusk County, TX. 
Upshur County, TX. 

Longview, WA 
Cowlitz County, WA. 

Los Angeles-Long Beach-Giendale, CA 
Los Angeles County, CA. 

Louisville-Jefferson County, KY-IN 
Clark County, IN. 

Floyd County, IN. 
Harrison County, IN. 
Washington County, IN. 
Bullitt County, KY. 
Henry County, KY. 
Jefferson County, KY. 
Meade County, KY. 
Nelson County, KY. 
Oldham County, KY. 
Shelby County, KY. 
Spencer County, KY. 
Trimble County, KY. 

Lubbock, TX 
Crosby County, TX. 
Lubbock County, TX. 

Lynchburg, VA 
Amherst County, VA. 


Full 
wai Ys wal 
> 
30980 ......... ] 
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BSA code 


TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 2007'—Continued 


CBSA code 


Urban area (constituent counties) 


Ys wai 
index 


“inde 


Bedford County, VA. 
Campbell County, VA. 
Bedford City, VA. 
Lynchburg City, VA. 
Macon, GA 


Appomattox County, VA. 


Bibb County, GA. 
Crawford County, GA. 
Jones County, GA. 
Monroe County, GA. 
Twiggs County, GA. 
Madera, CA ....... 


Madera County, CA. 
Madison, WI 


Columbia County, WI. 

Dane County, WI. 

lowa County, WI. 
Manchester-Nashua, NH 


Merrimack County, NH. 
Mansfield, OH 


Hillsborough County, NH. 


Richland County, OH. 
Mayagiez, PR ......... 


Hidalgo County, TX. 
Medford, OR ..... 


Hormigueros Municipio, PR. 
Mayagtez Municipio, PR. 
McAllen-Edinburg-Mission, TX 


Jackson County, OR. 
Memphis, TN-MS-AR 


Crittenden County, AR. 
DeSoto County, MS. 
Marshall County, MS. 
Tate County, MS. 
Tunica County, MS. 
Fayette County, TN. 
Shelby County, TN. 
Tipton County, TN. 
Merced, CA 


Merced County; CA. 


Miami-Dade County, FL. 
Michigan City-La Porte, IN 

LaPorte County, IN. 
Midland, TX ... 


Miami-Miami Beach-Kendall, FL 


Midland County, TX. 


Milwaukee County, WI. 
Ozaukee County, WI. 
Washington County, WI. 
Waukesha County, WI. 


Anoka County, MN. 
Carver County, MN. 
Chisago County, MN. 
Dakota County, MN. 
Hennepin County, MN. 
Isanti County, MN. 
Ramsey County, MN. 
Scott County, MN. 
Sherburne County, MN. 


Wright County, MN. 

Pierce County, WI. 

St. Croix County, WI. 
Missoula, MT 


Milwaukee-Waukesha-West Allis, Wi 


Minneapolis-St. Paul-Bloomington, MN-WI 


Washington County, MN. 


Missoula County, MT 


Mobile, AL 


0.9666 


0.9228 
1.0395 


1.0212 


0.9935 
0.6412 


0.9360 
1.0135 
0.9638 


1.0665 
0.9850 
0.9639 
0.9708 
1.0088 


1.0645 


0.9684 


0.9554 


0.8970 
1.0527 


1.0283 


0.9913 
0.5216 


0.9147 
1.0180 
0.9518 


1.0887 
0.9800 
0.9519 
0.9611 
1.0117 


1.0860 


0.9578 


0.9443 


. 1.0225 
0.9397 


1.1109 
0.9750 
0.9399 
0.9514 
1.0146 


1.1075 


0.9473 


Full 
wage 
index* 
31420 
32580 .......- 0.8934 
5 9 
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TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 


2006 THROUGH JUNE 30, 20071—Continued 


CBSA code 


Urban area (constituent counties) 


¥% wa 
index? 


% wai 
index 


Full 


wage 
index* 


Mobile County, AL. 
Modesto, CA 


Stanislaus County, CA. 
Monroe, LA 


Quachita Parish, LA. 
Union Parish, LA. 
Monroe, MI 


‘Monroe County, MI. 
Montgomery, AL 


Autauga County, AL. 
Elmore County, AL. 
Lowndes County, AL. 
Montgomery County, AL. 
Morgantown, WV 


Monongalia County, WV. 
Preston County, WV. 
Morristown, TN . 


Grainger County, TN. 

Hamblen County, TN. 

Jefferson County, TN. 
Mount Vernon-Anacortes, WA 


Skagit County, WA. 
Muncie, IN .. 


Delaware County, IN. 
Muskegon-Norton Shores, Ml 


Muskegon County, MI. 
Myrtle Beach-Conway-North Myrtle Beach, SC 
Horry County, SC 34900 Napa, CA 


Napa County, CA. 
Naples-Marco Island, FL 


Collier County, FL. 


Nashville-Davidson--Murfreesboro, TN 

Cannon County, TN. 

Cheatham County, TN. 

Davidson County, TN. 

Dickson County, TN. 

Hickman County, TN. 

Macon County, TN. 

Robertson County, TN. 

Rutherford County, TN: 

Smith County, TN. 

Sumner County, TN. 

Trousdale County, TN. 

Williamson County, TN. 

Wilson County, TN. 
Nassau-Suffolk, NY 


Nassau County, NY. 
Suffolk County, NY. 
Newark-Union, NJ-PA 


Essex County, NJ. 
Hunterdon County, NJ. 
Morris County, NJ. 
Sussex County, NJ. 
Union County, NJ. 
Pike County, PA. 
New Haven-Milford, CT 


New Haven County, CT. 
New Orleans-Metairie-Kenner, LA: 


Jefferson Parish, LA. 
Orleans Parish, LA. 
Plaquemines Parish, LA. 
St. Bernard Parish, LA. 
St. Charles Parish, LA. 
St. John the Baptist Parish, LA. 
St. Tammany Parish, LA. 
New York-White Plains-Wayne, NY-NJ 


Bergen County, NJ. 


Hudson County, NJ. 


1.1131 
0.8819 


0.9681 
0.9171 


0.9052 


0.8777 


1.0272 
0.9358 
0.9798 


0.9360 
1.1586 


1.0083 
0.9874 


1.1631 


1.1130 


1.1132 


0.9397 


1.1913 


1.1508 


0.8425 


0.9574 
0.8894 


0.8736 


0.8369 


1.0363 
0.9144 
0.9731 


0.9147 
1.2114 


1.0111 
0.9832 


1.2175 


1.1506 


1.1510 


0.9196 


1.2550 


1.1885 
0.8031 


0.9468 
0.8618 


0.8420 


0.7961 


1.0454 


0.8930 
0.9664 


0.8934 
1.2643 


1.0139 
0.9790 


1.2719 


1.1883 


1.1887 
0.8995 


1.3188 


. BSA code 

| q 

| 

| 
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BSA code 


TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OccuRRING From JULY 1, 
_ 2006 THROUGH JUNE 30, 20071—Continued 


CBSA code 


Urban area (constituent counties) 


wi 


Passaic County, NJ. 
Bronx County, NY. 
Kings County, NY. 
New York County, NY. 
Putnam County, NY. 
Queens County, NY. 
Richmond County, NY. 
Rockland County, NY. 
Westchester County, NY. 

Niles-Benton Harbor, MI 


Berrien County, MI. 
Norwich-New London, CT 


New London County, CT. 
Oakland-Fremont-Hayward, CA 


Alameda County, CA. 
Contra Costa County, CA. 
Ocala, FL 


Marion County, FL. 
Ocean City, NJ 


Cape May County, NJ 
Odessa, TX 


Ector County, TX. 
Ogden-Clearfield, UT 


Davis County, UT. 

Morgan County, UT. 

Weber County, UT. 
Oklahoma City, OK 


Canadian County, OK 
Cleveland-County, OK. 
Grady County, OK. 
Lincoin County, OK. 
Logan County, OK. 
McClain County, OK. 
Oklahoma County, OK. 
Olympia, WA 


Thurston County, WA. 
Omaha-Council Bluffs, NE-IA 


Harrison County, IA. 
Mills County, IA. 
Pottawattamie County, IA. 
Cass County, NE. 
Douglas County, NE. 
Sarpy County, NE. 
Saunders County, NE. 
Washington County, NE. 
Orlando-Kissimmee, FL 


Lake County, FL. 
Orange County, FL. 
Osceola County, FL. 
Seminole County, FL. 
Oshkosh-Neenah, WI 


Winnebago County, WI. 
Owensboro, KY 


Daviess County, KY. 
Hancock County, KY 
McLean County, KY. 
Oxnard-Thousand Oaks-Ventura, CA 
Ventura County, CA. 
Palm Bay-Melbourne-Titusville, FL 


Brevard County, FL. 
Panama City-Lynn Haven, FL 


Bay County, FL. 
Parkersburg-Marietta-Vienna, WV-OH 
Washington County, OH. 
Pleasants County, WV. 
Wirt County, WV 
Wood County, WV. 
Pascagoula, MS 


0.9327 
1.0807 
1.3208 


0.9355 
1.0607 
0.9930 
0.9417 


0.9419 


1.0556 
0.9736 


0.9678 


0.9510 
0.9268 


1.0973 
0.9903 
0.8803 
0.8962 


0.9103 
1.1076 
1.4277 


0.9140 
1.0809 
0.9907 
0.9223 


0.9225 


1.0742 


0.9648. 


0.9571 


0.9346 
0.9024 


1.1298 
0.9871 
0.8404 
0.8616 


0.8879 
1.1345 
1.5346 


0.8925 
1.1011 
0.9884 


0.9029 


0.9031 


1.0927 
0.9560 


0.9464 


0.9183 
0.8780 


1.1622 
0.9839 
0.8005 
0.8270 


| | swage wag 
index index? 
4 37700 ......... | 0.8156 
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BSA code 


TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
: 2006 THROUGH JUNE 30, 20071—Continued : 


CBSA code 


Urban area (constituent counties) 


wai 


Wa 
index 


George County, MS. 
Jackson County, MS. 


“Escambia County, FL. 
Santa Rosa County, FL. 
Peoria, IL 


Pensacola-Ferry Pass-Brent, FL 


Marshall County, IL. 
Peoria County, IL. 
Stark County, IL. - 
Tazewell County, IL. 
Woodford County, IL. 
Philadelphia, PA 


Bucks County, PA. 
Chester County, PA. 
Delaware County, PA. 
Montgomery County, PA. 
Philadelphia County, PA. 
Phoenix-Mesa-Scottsdale, AZ 
Maricopa County, AZ. 

Pinal County, AZ. 

Pine Bluff, AR 


Cleveland County, AR. 
Jefferson County, AR. 
Lincoln County, AR. 

Pittsburgh, PA 


Allegheny County, PA. 
Armstrong County, PA. 
Beaver County, PA. 

Butler County, PA. 

Fayette County, PA. 
Washington County, PA. 
Westmoreland County, PA. 
Pittsfield, MA 


Berkshire County, MA. 
Pocatello, ID 


Bannock County, ID. 
Power County, ID. 
Ponce, PR 


Juana Diaz Municipio, PR. 
Ponce Municipio, PR. 
Villalba Municipio, PR. 


Cumberland County, ME. 
Sagadahoc County, ME. 
York County, ME. 


Clackamas County, OR. 
Columbia County, OR. 
Multnomah County, OR. 
Washington County, OR. 
Yamhill County, OR. 
Clark County, WA. 
Skamania County, WA. 


Martin County, FL. 
St. Lucie County, FL. 


Dutchess County, NY. 
Orange County, NY. 
Prescott, AZ 


Portland-South Portland-Biddeford, ME 


Portland-Vancouver-Beaverton, OR-WA 


Port St. Lucie-Fort Pierce, FL 


Poughkeepsie-Newburgh-Middietown, 


Yavapai County, AZ. 


Bristol County, MA. 
Bristol County, RI. 
Kent County, RI. 


Newport County, RI. 
Providence County, Ri. 


Providence-New Bedford-Fall River, RI-MA 


0.9322 


1.0623 | 


1.0076 


0.9208 


0.9307 


1.0109 
0.9611 


0.6963 
1.0229 


1.0760 


1.0074 


0.9921 
1.0580 


0.8858 


0.8477 


0.9096 


1.0830 


1.0102 


0.8944 


0.9076 


1.0145 
0.9481 


0.5951 


1.0306 


1.1013 


1.0098 


0.9895 
1.0773 


0.8096 


0.8870 


1.1038 


1.0127 


0.8680 


0.8845 


1.0181 
0.9351 


0.4939 
1.0382 


1.1266 


1.0123 


0.9869 
1.0966 


Full 

ie | 

wage 

NY 
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TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 20071—Continued 


CBSA code 


Urban area (constituent counties) 


wi 
index® 


Vs wa 
index 


Full 
wage 
index* 


Washington County, Ri. 
Provo-Orem, UT 


Juab County, UT. 
Utah County, UT. 
Pueblo, CO 


Pueblo County, CO. 
Punta Gorda, FL 


Charlotte County, FL. 
Racine, Wi 


Racine County, WI. 
Raleigh-Cary, NC 


Franklin County, NC. 

Johnston County, NC. 

Wake County, NC. 
Rapid City, SD 


Meade County, SD. 
Pennington County, SD. 
Reading, PA 


Berks County, PA. 
Redding, CA 


Shasta County, CA. 
Reno-Sparks, NV ........ 


Storey County, NV. 
Washoe County, NV. 
Richmond, VA 


Amelia County, VA. 
Caroline County, VA. | 
Charles City County, VA. 
Chesterfield County, VA. 
Cumberland County, VA. 
Dinwiddie County, VA. 
Goochland County, VA. 
Hanover County, VA. 
Henrico County, VA. 
King and Queen County, VA. 
King William County, VA. 
Louisa County, VA. 
New Kent County, VA. 
Powhatan County, VA. 
Prince George County, VA. 
Sussex County, VA. 
Colonial Heights City, VA. 
Hopewell City, VA. 
Petersburg City, VA. 
Richmond City, VA. 
Riverside-San Bernardino-Ontario, CA 
Riverside County, CA. 
San Bernardino County, CA. 
Roanoke, VA 


Botetourt County, VA. 
Craig County, VA. 
Franklin County, VA. 
Roanoke County, VA. 
Roanoke City, VA. 
Salem City, VA. 
Rochester, MN 


Dodge County, MN. 

Olmsted County, MN. 

Wabasha County, MN. 
Rochester, NY 


Livingston County, NY. 
Monroe County, NY. 
Ontario County, NY. 
Orleans County, NY. 
Wayne County, NY. 
Rockford, IL 


Boone County, IL. 
Winnebago County, IL. 


0.9700 


0.9174 
0.9553 
0.9398 
0.9815 


0.9392 


0.9812 
1.1322 
1.0589 


0.9597 


1.0616 


0.9024 


1.0679 


0.9473 


0.9990 


0.9600 


0.8898 
0.9404 
0.9198 
0.9753 


0.9190 


0.9749 
1.1762 
1.0786 


0.9462 


1.0822 


0.8699 


1.0905 


0.9297 


0.9987 


0.9500 
0.8623 
0.9255 
0.8997 
0.9691 


0.8987 


0.9686 
1.2203 
1.0982 


0.9328 


1.1027 


0.8374 


1.1131 


0.9121 


0.9984 


BSA code 
4 39380.......... 
39740 
40140 ......... 
40420 ......... 
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* TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 2007'—Continued 
BSA code 


Urban area (constituent counties) ——— 


Rockingham County-Strafford County, NH 
Rockingham County, NH. 
Strafford County, NH. 


0.9132 


0.9531 


1.2375 


El Dorado County, CA. 
Placer County, CA. 
Sacramento County, CA. 
Yolo County, CA. ; 

Saginaw-Saginaw Township North, Mi 
Saginaw County, MI. 

St. Cloud, MN 
Benton County, MN. 
Stearns County, MN. 

St. George, UT 
Washington County, UT. 

St. Joseph, MO-KS : 
Doniphan County, KS. 
Andrew County, MO. 
Buchanan County, MO. 
DeKalb County, MO 

St. Louis, MO-IL 
Bond County, IL. 
Calhoun County, IL. 
Clinton County, IL. 
Jersey County, IL. 
Macoupin County, IL. 
Madison County, IL. 
Monroe County, IL. 

St. Clair County, IL. 
Crawford County, MO. 
Franklin County, MO. 
Jefferson County, MO. 
Lincoin County, MO. 

St. Charles County, MO. 
St. Louis County, MO. - 
Warren County, MO. 
Washington County, MO 
-St. Louis City, MO 


Monterey County, CA. 
Salisbury, MD 
Somerset County, MD. 
Wicomico County, MD. 
Sait Lake City, UT 
Salt Lake County, UT 
Summit County, UT. 
Tooele County, UT. 
San Angelo, TX 
Irion County, TX. 
Tom Green County, TX. 
San Antonio, TX 
Atascosa County, TX 
Bandera County, TX. 
_ Bexar County, TX. 
Comal County, TX. 
Guadalupe County, TX 
Kendall County, TX. 
Medina County, TX. 
Wilson County, TX. 
San Diego-Carlsbad-San Marcos, CA 


Full 
CBSA code wage q 
index4 
40484 ......... 1.0374 = 
Nash County, NC. 
' Floyd County, GA. 
40900 ......... | Sacramento--Arden-Arcade--Roseville, CA 1.1781 1.2969 
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BSA code 


TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 2007'—Continued 


CBSA code Urban area (constituent counties) 


Full 
wage 
_index* 


= San Diego County, CA. 
41780 ......... Sandusky, OH 


Erie County, OH. 
41884 ......... San Francisco-San Mateo-Redwood City, CA 


Marin County, CA. 

San Francisco County, CA. 
q San Mateo County, CA. 

q 41900 ......... San German-Cabo Rojo, PR 


4 Cabo Rojo Municipio, PR. 

Lajas Municipio, PR. 

3 Sabana Grande Municipio, PR. 
San German Municipio, PR. 

41940 ......... San Jose-Sunnyvale-Santa Clara, CA 


4 San Benito County, CA. 
Santa Clara County, CA. 
41980 ......... San Juan-Caguas-Guaynabo, PR 


Aguas Buenas Municipio, PR. 
Aibonito Municipio, PR. 
Arecibo Municipio, PR. 
Barceloneta Municipio, PR. 
Barranquitas Municipio, PR. 
Bayamon Municipio, PR. 
Caguas Municipio, PR. 
Camuy Municipio, PR. 
Candovanas Municipio, PR. 
Carolina Municipio, PR. 
Catano Municipio, PR. 
Cayey Municipio, PR. 
Ciales Municipio, PR. 

Cidra Municipio, PR. 
Comerio Municipio, PR. 
Corozal Municipio, PR. 
Dorado Municipio, PR. 
Florida Municipio, PR. 
Guaynabo Municipio, PR. 
Gurabo Municipio, PR. 
Hatillo Municipio, PR. 

4 Humacao Municipio, PR. 
Juncos Municipio, PR. 

Las Piedras Municipio, PR. 
Loiza Municipio, PR. 
Manati Municipio, PR. 

Maunabo Municipio, PR. 

Morovis Municipio, PR. 
Naguabo Municipio, PR. 
Naranjito Municipio, PR. 
Orocovis Municipio, PR. 
Quebradillas Municipio, PR. 
Rio Grande Municipio, PR. 
San Juan Municipio, PR. 
San Lorenzo Municipio, PR. 
Toa Alta Municipio, PR. 
Toa Baja Municipio, PR. 
Trujillo Alto Municipio, PR. 
Vega Alta Municipio, PR. 
Vega Baja Municipio, PR. 

Yabucoa Municipio, PR. 
42020 ......... San Luis Obispo-Paso Robles, CA ‘ 


San Luis Obispo County, CA. 
42044 ......... Santa Ana-Anaheim-irvine, CA 


Orange County, CA. 
42060 ......... Santa Barbara-Santa Maria, CA 


Santa Barbara County, CA. 
Santa Cruz-Watsonville, CA 


Santa Cruz County, CA. 
42140 ......... Santa Fe, NM ...... 


Santa Fe County, NM. 
Santa Rosa-Petaluma, CA 


0.6790 


1.3059 


0.6773 


1.0809 
1.0935 
1.1016 
1.3100 
1.0552 


0.5720 


0.5697 


1.1079 
1.1247 
1.1355 
1.4133 
1.0736 


0.9019 
1.4994 


0.4650 


1.5099 


0.4621 


1.1349 
1.1559 
1.1694 
1.5166 
1.0920 


Ys 
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TABLE 1 -—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 2007'—Continued 
BSA code 


Urban area (constituent counties) 


Scranton--Wilkes-Barre, ‘PA 
Lackawanna County, PA. 
Luzerne County, PA. 


Sioux City, 
Woodbury County, IA. 
Dakota County, NE. 
Dixon County, NE. 
Union County, SD. 

Sioux Falls, SD .: 
Lincoln County, SD. 
McCook County, SD. 
Minnehaha County, SD. 
Turner County, SD. 

South Bend-Mishawaka, IN-MI 


Full 
in 
| 
Sonoma County, CA. renee 
Manatee County, FL. 
; Sarasota County, FL. 
Bryan County, GA. ; i. 
Chatham County, GA. 
Wyoming County, PA. - 
King County, WA. 
: Snohomish County, WA. : | 
indian River County, FL. 
Sheboygan County, WI. 
Grayson County, TX. 
Bossier Parish, LA. | 
Caddo Parish, LA. = 
St. Joseph County, IN. 
Cass County, MI. 
: Spartanburg County, SC. 
Spokane County, WA. 
Menard County, IL. : 
Sangamon County, IL. . 
Franklin County, MA. 
Hampden County, MA. 
Hampshire County, MA. 1 
Christian County, MO. 
Dallas County, MO. 
Greene County, MO. : 
Polk County, MO. ; 
Webster County, MO. 
Clark County, OH. 
€entre County, PA. 
San Joaquin County, CA. ; am 
Sumter County, SC. 
Madison County, NY. 
Onondaga County, NY. : 
Oswego County, NY. 
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_ TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR. DISCHARGES OCCURRING FROM JULY 1, 


2006 THROUGH JUNE 30, 20071—Continued 


BSA code 


CBSA code 


Urban area (constituent counties) 


wage 
index 


: | Trenton-Ewing, NJ 


Pierce County, WA. 
Tallahassee, FL 


Gadsden County, FL. 
Jefferson County, FL. 
Leon. County, FL. 
Wakulia County, FL. 
Tampa-St. Petersburg-Clearwater, FL 


Hernando County, FL. 
Hillsborough County, FL. 
Pasco County, FL. 
Pinellas County, FL. 
Terre Haute, IN 


Clay County, IN. 

Sullivan County, IN. 

Vermillion County, IN. 

Vigo County, IN. ~ 
Texarkana, TX-Texarkana, AR 


Miller County, AR. 
Bowie County, TX. 
Toledo, OH 


Fulton County, OH. 
Lucas County, OH. 
Ottawa County, OH. 
Wood County, OH. 
Topeka, KS ... 


Jackson County, KS. 
Jefferson County, KS. 
Osage County, KS. 
Shawnee County, KS. 
Wabaunsee County, KS. 


Mercer County, NJ. 
Tucson, AZ 


Pima County, AZ. 
Tulsa, OK .... 


Creek County, OK. 
Okmulgee County, OK. 
Osage County, OK. 
Pawnee County, OK. 
Rogers County, OK. 
Tulsa County, OK. 
Wagoner County, OK. 
Tuscaloosa, AL 


Greene County, AL. 

Hale County, AL. 

Tuscaloosa County, AL. 
Tyler, TX ... 


Smith County, TX. 
Utica-Reme, NY 


- Herkimer County, NY. 
Oneida County, NY. 
Valdosta, GA 


Brooks County, GA. 
Echols County, GA. 
Lanier County, GA. 
Lowndes County, GA. 

Vallejo-Fairfield, CA 


Solano County, CA. 
Victoria, TX 


Calhoun County, TX. 

Goliad County, TX. 

Victoria County, TX. 
Vineland-Millville-Bridgeton, NJ ... 


Cumberland County, NJ. 
Virginia Beach-Norfolk-Newport News, VA-NC 


Currituck County, NC. 
Gloucester County, VA. 


Isle of Wight County, VA. 


0.9540 


0.9352 


1.0500 
0.9404 
0.9126 


0.9187 


0.9501 
0.9015 


0.9320 


1.2962 
0.8896 


0.9896 
0.9279 


0.8950 


0.9136 


1.0667 
0.9206 
0.8834 


0.8916 


0.9334 
0.8686 


0.9093 


1.3949 
0.8528 


0.9862 
0.9039 


0.9233 


0.8304 


0.8283 


0.9574 


0.9007 


0.8645 


0.9168 
0.8358 


0.8866 


1.4936 
0.8160 


0.9827 
0.8799 


wi Full 
index* 

45460 ......... 0.8982} 0.9643) 

45500 ......... 0.8970; 0.8626| 

46140 ......... 0.8543 

| | 

| 
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TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 20071—Continued 
BSA code 


CBSA code s Urban area (constituent counties) ae 


James City County, VA. 
Mathews County, VA. 
Surry County, VA. 

York County, VA. 
Chesapeake City, VA. 
Hampton City, VA. 
Newport News City, VA. 
Norfolk City, VA. 
Poquoson City, VA. 
Portsmouth City, VA. 
Suffolk City, VA. 
Virginia Beach City, VA. 
Williamsburg City, VA. 

Visalia-Porterville, CA 
Tulare County, CA. 

Waco, TX 
McLennan County, TX. 

Warner Robins, GA 
Houston County, GA. 

Warren-Troy-Farmington Hills, Mi 
Lapeer County, MI. 

Livingston County, MI. 
Macomb County, MI. 
Oakiand County, MI. 
St. Clair County, MI. 

Washington-Arlington-Alexandria, DC-VA-MD-WV 

District of Columbia, DC. 
Calvert County, MD. 

Charles County, MD. 

Prince George’s County, MD. 
Arlington County, VA. 

Clarke County, VA. 

Fairfax County, VA. 

Fauquier County, VA. 
Loudoun County, VA. 

Prince William County, VA. 
Spotsylvania County, VA. 
Stafford County, VA. 

Warren County, VA. 
Alexandria City, VA. 

Fairfax City, VA. 

Falls Church City, VA. 
Fredericksburg City, VA. 
Manassas City, VA. 
Manassas Park City, VA. 
Jefferson County, WV. 

Waterloo-Cedar Falls, IA 
Black Hawk County, IA. 
Bremer County, IA. 
Grundy County, IA. 

Wausau, Wi 
Marathon County, WI. 

Weirton-Steubenville, WV-OH 
Jefferson County, OH. 
Brooke County, WV. 
Hancock County, WV. 

Wenatchee, WA 
Chelan County, WA. 

Douglas County, WA. 

West Palm Beach-Boca Raton-Boynton Beach, FL 
Palm Beach County, FL. 

Wheeling, WV-OH 
Belmont County, OH. 
Marshall County, WV. 
Ohio County, WV. 

Wichita, KS 
Butier County, KS. 
Harvey County, KS. 


Full 
vs wage 
wage 
| 
| 
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BSA code 


TABLE 1.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR URBAN AREAS FOR DISCHARGES OCCURRING FROM JULY 1; 
2006 THROUGH JUNE 30, 2007'—Continued 


Urban area (constituent counties) 


Sedgwick County, KS. 
Sumner County, KS. 
Wichita Falls, TX 


Archer County, TX 

Clay County, TX 

Wichita County, TX. 
Williamsport, PA 


Lycoming County, PA. 
Wilmington, DE-MD-NJ 


New Castle County, DE. 

Cecil County, MD. a 

Salem County, NJ. ° 
Wilmington, NC 


Brunswick County, NC. 

New Hanover County, NC. 

Pender County, NC. 
Winchester, VA-WV 


Frederick County, VA. 

Winchester City, VA. > 

Hampshire County, WV 
Winston-Salem, NC 


Davie County, NC. 
Forsyth County, NC. 
Stokes County, NC. 
Yadkin County, NC. 
Worcester, MA 


Worcester County, MA. 
Yakima, WA 


Yakima County, WA. 
Yauco, PR 


Guanica Municipio, PR. 
Guayanilla Municipio, PR. 
Penuelas Municipio, PR. 
Yauco Municipio, PR. 
York-Hanover, PA 


York County, PA. 
Youngstown-Warren-Boardman, OH-PA 


Mahoning County, OH. 

Trumbull County, OH. 

Mercer County, PA. 
Yuba City, CA 


Sutter County, CA. 
Yuba County, CA. 
Yuma, AZ 


Yuma County, AZ. 


0.8971 


0.9018 
1.0283 


0.9749 


1.0128 


0.9366 


1.0617 
1.0093 
0.6645 


0.9608 
0.9162 


1.0553 


0.9476 


0.8628 


0.8691 
1.0377 


0.9666 


1.0171 


0.9155 


1.0822 
1.0124 
0.5526 


0.9478 
0.8882 


1.0737 


0.9301 


0.8285 


0.8364 
1.0471 


0.9582 


1.0214 


0.8944 


1.1028 
1.0155 
0.4408 


0.9347 
0.8603 


1.0921 


0.9126 


47 


2 Three-fifths of the full wage index value, applicable 
tember 30, 2005 (Federal FY 2005). That is, for a LTCH’s cost ny neg bm 
nois (CBSA 16974), the 3/5ths wage index value is computed as ((3*1.0790) + 2))/5 = 1.0474. For further details on the 5- year phase-in of 
wage index, see section IV.D.1. of this final rule. 
3Four-fifths of the full wage index value, 
tember 30, 2006 (Federal FY 2006). That is, for a LTCH’s cost reportin 
nois (CBSA 16974), the 4/5ths wage index value is computed as ((4*1. 790) + 1))5 
Ww one see section IV.D.1. of this final rule. 


wage index values are calculated using the same wage data used to compute the wage index used by acute care hospitals under the 
IPPS for Federal FY 2006 (that is, fiscal year 2002 audited acute care hospital inpatient wage data without 
tion 1886(d)(8) or section 1886(d)(10) of 


Act). 


2006 THROUGH JUNE 30, 20071 


icable for a LTCH’s cost reporting period beginni 


1As discussed in section IV.D.1.c. of the preamble of this final rule, because there will no longer be any LTCHs in their cost 
that began during FYs 2003 or 2004 (the first and second years of the 5-year wage index phase- in, respectiv 
Ys and *s wage index value. For further details on the 5- f aye phase-in of the wage index, see section IV.D.1.of this final rule. 


or a LTCH’s cost reporting period beginning on or after October 1, 2004 through 


ely), 


period that begins during Federal FY 2005 and located in se 


on or after October 1, 2005 through Sep- 
period that me during Federal FY 2006 and located in Chicago, Illi- 
0632. For further details on the 5- year phase-in of the 


regard to reclassification under sec- 


TABLE 2.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR RURAL AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 


CBSA 3/5ths 4/5ths Full 
Nonurban area wage wage wage 
code index 2 index3 index 4 


0.8468 


0.7957 


Full 
wi 4/5 wai 
49340 ......... 
ng periods. 
i the 
ep- 
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TABLE 2.—LONG-TERM CARE HOSPITAL WAGE INDEX FOR RURAL AREAS FOR DISCHARGES OCCURRING FROM JULY 1, 
2006 THROUGH JUNE 30, 2007 '—Continued | 


4/5ths Full 
Nonurban area wage wage 

i index? index 4 
1.1977 
0.8768 


Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
New Hampshire 
New Jersey > 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Puerto Rico 
Rhode Isiand5 
South Carolina 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia . 
Wisconsin 
Wyoming 

1 As discussed insection IV.D.1.d. of the preamble of this final rule, because there are no longer any LTCHs in their cost reporting periods that 
began during FYs 2003 and 2004 (the first and second years of the 5-year wage index phase-in, respectively), weare no longer showing the 1/ 
5th and 2/5ths wage index value. For further details on the 5-year phase- in of the wage index, see section IV.D.1. of this final rule. 

2The wage index values are calculated —— same wage data used to compute the wage index used by acute care hospitals under the 
IPPS for Federal FY 2006 (that is, fiscal year 2 audited acute care hospital in patient waged at a without regard to reclassification under sec- 
tion 1886(d)(8) or section 1886(d)(10) of the Act). 

3Three-fifths of the full wage index value, applicable for a LTCH’s cost reporting period beginning on or after October 1, 2004 through Sep- 
tember 30, 2005 (Federal FY 2005). That is, for a LTCH’s cost reporting period that begins during Federal FY 2005 and located in rural Illinois, 
the 3/Sths wage index value is computed as ((3*0.8271) + 2))/5 = 0.8963. For further details on the 5-year phase-in of the wage index, see sec- 
tion IV.D.1. of this final rule. 

4Four-fifths of the full wage index value, i for a LTCH’s cost reporting period beginning on or after October 1, 2005 th lh Sep- 
tember 30, 2006 (Federal FY 2006). That is, for a LTCH’s cost —— period that begins ten Voaaeet FY 2006 and located in rural Illinois, 
the 4/5ths wage index value is computed as ((3°0.9271) + 2))/5 = 0.8617. For further details on the 5-year phase-in of the wage index, see sec- 
tion IV.D.1. of this final rule. 

5 All counties with in the State are classified as urban. 


CBSA & 

4 
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GEOMETRIC AVERAGE LENGTH OF STAY 


[Effective for discharges occurring on or after October 1, 2005 through September 30, 2006] 


TABLE 3.—FY 2006 LTC—DRGs, RELATIVE WEIGHTS, GEOMETRIC AVERAGE LENGTH OF STAY AND FIVE-SIXTHS OF THE 


LTC-—DRG 


Description 


Relative 


weight 


5 CRANIOTOMY AGE >17 W 
7 CRANIOTOMY AGE >17 W/O CC 
7 CRANIOTOMY AGE 0-17 
7CARPAL TUNNEL RELEASE ...... 
PERIPH & CRANIAL NERVE & OTHER NERV SYST PROC W CC ou... ceeeceeeeeeee 
3PERIPH & CRANIAL NERVE & OTHER NERV SYST PROC W/O CC 
SPINAL DISORDERS & INJURIES 
NERVOUS SYSTEM NEOPLASMS W CC 
2NERVOUS SYSTEM NEOPLASMS W/O CC 
DEGENERATIVE NERVOUS SYSTEM DISORDERS 
MULTIPLE SCLEROSIS & CEREBELLAR ATAXIA 
INTERCRANIAL HEMORRHAGE OR STROKE WITH INFARCT 
NONSPECIFIC CVA & PRECEREBRAL OCCULUSION WITHOUT INFARCT 
NONSPECIFIC CEREBROVASCULAR DISORDERS W CC 
1NONSPECIFIC CEREBROVASCULAR DISORDERS W/O CC 
CRANIAL & PERIPHERAL NERVE DISORDERS W CC 
CRANIAL & PERIPHERAL NERVE DISORDERS W/O CC 
NERVOUS SYSTEM INFECTION EXCEPT VIRAL MENINGITIS 
3VIRAL MENINGITIS .. 
4HYPERTENSIVE ENCEPHALOPATHY 
NONTRAUMATIC STUPOR & COMA 
SEIZURE & HEADACHE AGE >17 W CC 
1SEIZURE & HEADACHE AGE >17 W/O CC 
7 SEIZURE & HEADACHE AGE 0-17 
TRAUMATIC STUPOR & COMA, COMA >1 HR 

TRAUMATIC STUPOR & COMA, COMA <1 HR AGE >17 W CC 
2 TRAUMATIC STUPOR & COMA, COMA <1 HR AGE >17 W/O CC 
7TRAUMATIC STUPOR & COMA, COMA <1 HR AGE 0-17 
3 CONCUSSION AGE >17 W CC 
7 CONCUSSION AGE >17 W/O CC 
7 CONCUSSION AGE 0-17 
OTHER DISORDERS OF NERVOUS SYSTEM W CC 
OTHER DISORDERS OF NERVOUS SYSTEM W/O CC 
7 RETINAL PROCEDURES 
7 ORBITAL PROCEDURES 
7 PRIMARY IRIS PROCEDURES 
7LENS PROCEDURES WITH OR WITHOUT VITRECTOMY 

4EXTRAOCULAR PROCEDURES EXCEPT ORBIT AGE >17 
7EXTRAOCULAR PROCEDURES EXCEPT ORBIT AGE 0-17 
7INTRAOCULAR PROCEDURES EXCEPT RETINA, IRIS & LENS 
7HYPHEMA .. 
2 ACUTE MAJOR EYE INFECTIONS 
7 NEUROLOGICAL EYE DISORDERS 
2OTHER DISORDERS OF THE EYE AGE >17 W CC 
7OTHER DISORDERS OF THE EYE AGE >17 W/O CC 
7OTHER DISORDERS OF THE EYE AGE 0-17 
7 MAJOR HEAD & NECK PROCEDURES 
S7lIALOADENECTOMY 
7 SALIVARY GLAND PROCEDURES EXCEPT SIALOADENECTOMY 
7CLEFT LIP & PALATE REPAIR ... 
7 SINUS & MASTOID PROCEDURES AGE >17 

7SINUS & MASTOID PROCEDURES AGE 0-17 
7 MISCELLANEOUS EAR, NOSE, MOUTH & THROAT PROCEDURES 
7 RHINOPLASTY 
T&A PROC, EXCEPT TONSILLECTOMY &/OR ADENOIDECTOMY ONLY, AGE 

>17. 
7T&A PROC, EXCEPT TONSILLECTOMY &/OR ADENOIDECTOMY ONLY, AGE 
0-17. 

7 TONSILLECTOMY &/OR ADENOIDECTOMY ONLY, AGE >17 9 
7 TONSILLECTOMY &/OR ADENOIDECTOMY ONLY, AGE 0-17 

3MYRINGOTOMY W TUBE INSERTION AGE >17 


| 7MYRINGOTOMY W TUBE INSERTION AGE 0-17 © 


4OTHER EAR, NOSE, MOUTH & THROAT O.R. PROCEDURES 
EAR, NOSE, MOUTH & THROAT MALIGNANCY 
1 DYSEQUILIBRIUM 


7EPISTAXIS 


1.7034 
1.7034 
1.7034 
0.4499 
1.3984 
0.7637 
0.9720 
0.7554 
0.5837 
0.6851 


0.6531. 


0.7783 
0.7314 
0.7471 
0.4499 
0.7197 
0.4773 
1.0277 


Geometric 
avenue 
| 38.5 32.1 
38.5 32.1 
19.0 15.8 
| 24.8 20.7 
| | 24.5 20.4 
11 21.3 17.8 
| | 25.5 21.3 
| 23.1 19.3 
26.0 21.7 
26.8 22.3 
23.5 19.6 
19.0 15.8 
23.6 19.7 
21.2 
| 27.2 22.7 
0.7637 24.8 20.7 
1.1823 29.6 24.7 
4 0.8054 | - 25.4 
0.6251 22.6 18.8 
0.4499 19.0 15.8 
0.4499 19.0 15.8 
ae 0.9444 27.1 22.6 
0.8890 30.2 25.2 
0.5837 - 3 17.8 
ee 0.5837 21.3 17.8 
0.7637 24.8 20.7 
0.4499 | . 19.0 15.8 
0.8004 25.3 21.1 
0.5698" 24.2 20.2 
ET 1.1820 29.6 24.7 
1.1820 29.6 24.7 
1.1820 29.6 24.7 
1.1820 29.6 24.7 
EEE: 1.1820 29.6 24.7 
1.1820 29.6 24.7 
SS 1.1820 29.6 24.7 
0.5837 21.3 17.8 
1.1820 29.6 24.7 
0.5837 21.3 17.8 
47 ce 1.1820 29.6 |. 24.7 
eS 1.1820 29.6 24.7 
1.1820 29.6 24.7 
ES 1.1820 29.6 24.7 
1.1820 29.6 24.7 
} | 1.1820 29.6 24.7 
1.1820 29.6 24.7 
1.1820 29.6 24.7 
es 1.1820 29.6 24.7 
0.4499 19.0 15.8 
0.4499 19.0 15.8 
| 0.4499 19.0 15.8 
ST 0.4499 19.0 15.8 
“ERS 0.7637 24.8 20.7 
= 0.4499 19.0 15.8 
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- TABLE 3.—FY 2006 LTC—DRGs, RELATIVE WEIGHTS, GEOMETRIC AVERAGE LENGTH OF STAY AND FIVE-SIXTHS OF THE 
GEOMETRIC AVERAGE LENGTH OF STAY—Continued 
[Effective for discharges occurring on or after October 1, 2005 through September 30, 2006] 


LTC-DRG 


Descripti 


Relative 
weight 


Geometric 
avenue 
length of 

stay 


‘| CHRONIC OBSTRUCTIVE PULMONARY DISEASE 


‘| SHEART TRANSPLANT OR IMPLANT OF HEART ASSIST SYSTEM 


SEPIGLOTTITIS 
OTITIS MEDIA & URI AGE >17 W CC1 
TOTITIS MEDIA & URI AGE >17 W/O CC 
7OTITIS MEDIA & URI AGE 0-17 
7 LARYNGOTRACHEITIS 
7NASAL TRAUMA & DEFORMITY 


7 OTHER EAR, NOSE, MOUTH & THROAT DIAGNOSES AGE 0-17 .........::c:cceee 
5 MAJOR CHEST PROCEDURES 
OTHER RESP SYSTEM O.R. PROCEDURES W CC 
S5OTHER RESP SYSTEM O.R. PROCEDURES W/O CC 
PULMONARY EMBOLISM 
RESPIRATORY INFECTIONS & INFLAMMATIONS AGE >17 W CC ..........cesesceeeeee 
RESPIRATORY INFECTIONS & INFLAMMATIONS AGE >17 W/O CC... 
7 RESPIRATORY INFECTIONS & INFLAMMATIONS AGE 0-17 ...... 
RESPIRATORY NEOPLASMS 
2MAJOR CHEST TRAUMA W CC 
7MAJOR CHEST TRAUMA W/O CC 
PLEURAL EFFUSION W CC 
1PLEURAL EFFUSION W/O CC 
PULMONARY EDEMA & RESPIRATORY FAILURE 


SIMPLE PNEUMONIA & PLEURISY AGE >17 W CC 
SIMPLE PNEUMONIA & PLEURISY AGE >17 W/O CC 
7SIMPLE PNEUMONIA & PLEURISY AGE 0-17 
INTERSTITIAL LUNG DISEASE W CC 
2 INTERSTITIAL LUNG DISEASE W/O CC 
PNEUMOTHORAX W CC 
PNEUMOTHORAX W/O CC 

BRONCHITIS & ASTHMA AGE >17 W CC 
2 BRONCHITIS & ASTHMA AGE >17 W/O CC 
7 BRONCHITIS & ASTHMA AGE 0-17 
RESPIRATORY SIGNS & SYMPTOMS W CC 
3RESPIRATORY SIGNS & SYMPTOMS W/O CC 
OTHER RESPIRATORY SYSTEM DIAGNOSES W CC 
TOTHER RESPIRATORY SYSTEM DIAGNOSES W/O CC 


7CARDIAC VALVE & OTHER MAJOR CARDIOTHORACIC PROC W CARDIAC 
CATH. 
7CARDIAC VALVE & OTHER MAJOR CARDIOTHORACIC PROC W/O CARDIAC 
CATH. 
7CORONARY BYPASS W PTCA 
7OTHER CARDIOTHORACIC PROCEDURES 
MAJOR CARDIOVASCULAR PROCEDURES W CC 
7MAJOR CARDIOVASCULAR PROCEDURES W/O CC 
AMPUTATION FOR CIRC SYSTEM DISORDERS EXCEPT UPPER LIMB & TOE . 
UPPER LIMB & TOE AMPUTATION FOR CIRC SYSTEM DISORDERS ................... 
4CARDIAC PACEMAKER REVISION EXCEPT DEVICE REPLACEMENT 
4CARDIAC PACEMAKER DEVICE REPLACEMENT 
4VEIN LIGATION & STRIPPING 
OTHER CIRCULATORY SYSTEM O.R. PROCEDURES 
CIRCULATORY DISORDERS W AMI & MAJOR COMP, DISCHARGED ALIVE ....... 
“CIRCULATORY DISORDERS W AMI W/O MAJOR COMP, DISCHARGED ALIVE 
CIRCULATORY DISORDERS W AMI, EXPIRED 
4CIRCULATORY DISORDERS EXCEPT AMI, W CARD CATH & COMPLEX DIAG 
SCIRCULATORY DISORDERS EXCEPT AMI, W CARD CATH W/O COMPLEX 
DIAG. 
ACUTE & SUBACUTE ENDOCARDITIS 
HEART FAILURE & SHOCK 
2DEEP VEIN THROMBOPHLEBITIS 
7CARDIAC ARREST, UNEXPLAINED 
PERIPHERAL VASCULAR DISORDERS W CC 
PERIPHERAL VASCULAR DISORDERS W/O CC 
ATHEROSCLEROSIS W CC 
‘ATHEROSCLEROSIS W/O CC 


HYPERTENSION 


OTHER EAR, NOSE, MOUTH & THROAT DIAGNOSES AGE >17 ........::cscscseeseeseeees 


0.7637 

0.511 
0.4499 
0.4499 
0.5837 
0.7637 
0.7535 
0.4499 
1.7034 
2.5523 
1.7034 
0.6900 
0.8280 
0.5986 


24.8 
18.0 
19.0 


| 
Five-sixths 
etric 
length of 
stay 
19.0 15.8 
76 43.9. 36.6 
21.9 18.3 
22.9 19.1 
21.7 18.1 
0.4499 19.0 15.8 
0.7174 20.1 16.8 
aS 0.5837 21.3 17.8 
SSNS: 0.5837 21.3 17.8 
“See 0.7264 21.2 17.7 
0.4499 19.0 15.8 
1.0812 | 25.4 242 
0.6987 208|.: 173 
0.4499 19.0 15.8 
0.670 20.2 16.8 
0.0000 0.0 0.0 
0.7637 24.8 20.7 
0.7637 24.8 20.7 
0.7637 24.8 20.7 
0.7637 24.8 20.7 
0.7637 24.8 20.7 
0.763 24.8 20.7 
1.4887 39.3 32.8 
1.2389 33.2 27.7 | 
RAE 1.1820 29.6 24.7 
1.1820 29.6 24.7 
0.7637 24.8 20.7 
1.0979 31.7 26.4 
aR 0.8429 23.2 19.3 
1.1811 20.4 17.0 
1.1820 29.6 24.7 
0.8386 25.3 21.1 
RRS 0.6857 21.2 17.7 
iti 0.5837 21.3 17.8 
RET 0.7637 24.8 20.7 
0.6741 23.2 19.3 
0.4675, 20.4 17.0 
0.4499 19.0 15.8 
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TABLE 3.—FY 2006 LTC—DRGs, RELATIVE WEIGHTS, GEOMETRIC AVERAGE LENGTH OF STAY AND FIVE-SIXTHS OF THE 
GEOMETRIC AVERAGE LENGTH OF STAY—Continued 


[Effective for discharges occurring on or after October 1, 2005 through September 30, 2006] 


LTC—DRG 


Description 


Relative 


of the 


Tength of 
Stay 


CARDIAC CONGENITAL & VALVULAR DISORDERS AGE >17-W CC 
2 CARDIAC CONGENITAL & VALVULAR DISORDERS AGE >17 W/O CC 
7 CARDIAC CONGENITAL & VALVULAR DISORDERS AGE 0-17 
CARDIAC ARRHYTHMIA & CONDUCTION DISORDERS W CC 
2CARDIAC ARRHYTHMIA & CONDUCTION DISORDERS W/O CC 
1 ANGINA PECTORIS 
8SYNCOPE & COLLAPSE W CC 
8 SYNCOPE & COLLAPSE W/O CC 
1CHEST PAIN 
OTHER CIRCULATORY SYSTEM DIAGNOSES W CC 
OTHER CIRCULATORY SYSTEM DIAGNOSES W/O CC 
7 RECTAL RESECTION W CC 
7 RECTAL RESECTION W/O CC 
MAJOR SMALL & LARGE BOWEL PROCEDURES W CC 
7 MAJOR SMALL & LARGE BOWEL PROCEDURES W/O CC 
4PERITONEAL ADHESIOLYSIS W CC 
? PERITONEAL ADHESIOLYSIS W/O CC 
3MINOR SMALL & LARGE BOWEL PROCEDURES W CC 
7MINOR SMALL & LARGE BOWEL PROCEDURES W/O CC 
5 STOMACH, ESOPHAGEAL & DUODENAL PROCEDURES AGE >17 W CC ......... 
7 STOMACH, ESOPHAGEAL & DUODENAL PROCEDURES AGE >17 W/O CC 
7 STOMACH, ESOPHAGEAL & DUODENAL PROCEDURES AGE 0-17 
4 ANAL & STOMAL PROCEDURES W CC 
7 ANAL & STOMAL PROCEDURES W/O CC 
7 HERNIA PROCEDURES EXCEPT INGUINAL & FEMORAL AGE >17 W CC ......... 
7 HERNIA PROCEDURES EXCEPT INGUINAL & FEMORAL AGE >17 W/O CC 
SINGUINAL & FEMORAL HERNIA PROCEDURES AGE >17 W CC ...... eee 
7INGUINAL & FEMORAL HERNIA PROCEDURES AGE >17 W/O CC 
7 HERNIA PROCEDURES AGE 0-17 
1APPENDECTOMY W COMPLICATED PRINCIPAL DIAG W CC 
7 APPENDECTOMY W COMPLICATED PRINCIPAL DIAG W/O CC 
7 APPENDECTOMY W/O COMPLICATED PRINCIPAL DIAG W4 CC 
7 APPENDECTOMY W/O COMPLICATED PRINCIPAL DIAG W/O CC 
4MOUTH PROCEDURES W CC 
7 MOUTH PROCEDURES W/O CC 
OTHER DIGESTIVE SYSTEM O.R. PROCEDURES W CC 
1OTHER DIGESTIVE SYSTEM O.R. PROCEDURES W/O CC 
DIGESTIVE MALIGNANCY W CC 
2 DIGESTIVE MALIGNANCY W/O CC 
HEMORRHAGE W CC 
1G.1. HEMORRHAGE W/O CC 
COMPLICATED PEPTIC ULCER .« 
SUNCOMPLICATED PEPTIC ULCER W CC 
SUNCOMPLICATED PEPTIC ULCER W/O CC 
INFLAMMATORY BOWEL DISEASE 
G.I. OBSTRUCTION W CC 
3G.1. OBSTRUCTION W/O CC 
ESOPHAGITIS, GASTROENT & MISC DIGEST DISORDERS AGE >17 W CC ........ 
ESOPHAGITIS, GASTROENT & MISC DIGEST DISORDERS AGE >17 W/O CC ... 
7 ESOPHAGITIS, GASTROENT & MISC DIGEST DISORDERS AGE 0-17 .............. 
3DENTAL & ORAL DIS EXCEPT EXTRACTIONS & RESTORATIONS, AGE >17 .. 
7DENTAL & ORAL DIS EXCEPT EXTRACTIONS & RESTORATIONS, AGE 0-17. 

7 DENTAL EXTRACTIONS & RESTORATIONS 
OTHER DIGESTIVE SYSTEM DIAGNOSES AGE >17 W CC 
OTHER DIGESTIVE SYSTEM DIAGNOSES AGE >17 W/O CC 
7 OTHER DIGESTIVE SYSTEM DIAGNOSES AGE 0-17 
4PANCREAS, LIVER & SHUNT PROCEDURES W CC ...... 
7PANCREAS, LIVER & SHUNT PROCEDURES W/O CC 
S3BILIARY TRACT PROC EXCEPT ONLY CHOLECYST W OR W/O C.D.E. W CC 
7BILIARY TRACT PROC EXCEPT ONLY CHOLECYST W OR W/O C.D.E. W/O 

CC. 

3 CHOLECYSTECTOMY W G.D.E. W cc 
7 CHOLECYSTECTOMY W C.D.E. W/O CC 
3CHOLECYSTECTOMY EXCEPT BY LAPAROSCOPE W/O C. D. WCC 
7 CHOLECYSTECTOMY EXCEPT BY LAPAROSCOPE W/O C.D.E. W/O CC 
7 HEPATOBILIARY DIAGNOSTIC PROCEDURE FOR MALIGNANCY 


19.8 
17.8 
17.8 
17.1 
17.8 
15.8 


stay 
0.5837 2.3 
0.5837 21.3 
4 0.4499 19.0 
0.4271 18.3 15.3 : 
4 | 0.4499 19.0 15.8 
0.7413 21.7 18.1 
0.4568 18.2 15.2 
1.7034 38.5 32.1 
1.8616 40.9 34.1 
STA _ 0.7637 24.8 20.7 
q SEER 1.1820 29.6 24.7 
; 0.5837 21.3 17.8 
0.7637 24.8 20.7 
0.7637 24.8 20.7 
1.7034 38.5 32.1 
1.7034 38.5 32.1 
1.1820 29.6 24.7 
P ERS 1.1820 29.6 24.7 
0.7637 24.8 20.7 - 
4 0.7637 24.8 20.7 
0.7637 24.8 20.7 
4 Ss 1.7034 38.5 32.1 
1.7034 38.5 32.1 
1.7034 38.5 32.1 
1.1820 (29.6 24.7 
REESE 0.7637 24.8 20.7 
q nee 0.4499 19.0 15.8 
0.8553 21.8 18.2 
0.5837 21.3 17.8 
0.7119 22.2 18.5 
0.4499 19.0 15.8 
0.8426; . 21.5 17.9 
0.7637 24.8 20.7 
0.7637 24.8 20.7 
0.9675 24.0 20.0 
0.9375 23.5 19.6 
0.7637 24.8 20.7 
0.7745 22.6 18.8 
0.3870 16.8 14.0 
0.4499 19.0 15.8 
4 0.7637 24.8 20.7 
0.7637 24.8 20.7 
ee 0.7637 24.8 20.7 
0.9952 | 24.0 20.0 
0.4707 18.2 15.2 
0.4499 | 19.0 15.8 
1.1820 29.6 24.7 
0.7637 24.8 20.7 
0.7637 24.8 20.7 
PRR 0.7637 24.8 20.7 
0.7637 24.8 20.7 
0.7637 24.8 |. 20.7 
0.7637 | 24.8 20.7 
1.7034 38.5 32.1. 
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TABLE 3.—FY 2006 LTC-—DRGs, RELATIVE WEIGHTS, GEOMETRIC AVERAGE LENGTH OF STAY AND FIVE-SIXTHS OF THE 
GEOMETRIC AVERAGE LENGTH OF STAY—Continued 


[Effective for discharges occurring on or after October 1, 2005 through September 30, 2006] 


Description 


5S HEPATOBILIARY DIAGNOSTIC PROCEDURE FOR NON-MALIGNANCY 

OTHER HEPATOBILIARY OR PANCREAS O.R. PROCEDURES 

CIRRHOSIS & ALCOHOLIC HEPATITIS 

MALIGNANCY OF HEPATOBILIARY SYSTEM OR PANCREAS 

DISORDERS OF PANCREAS EXCEPT MALIGNANCY 

DISORDERS OF LIVER EXCEPT MALIG, CIRR, ALC HEPA W CC 

2 DISORDERS OF LIVER EXCEPT MALIG, CIRR, ALC HEPA W/O CC 

DISORDERS OF THE BILIARY TRACT W CC 

2 DISORDERS OF THE BILIARY TRACT W/O CC 

SHIP & FEMUR PROCEDURES EXCEPT MAJOR JOINT AGE >17 Wid cc 

4HIP & FEMUR PROCEDURES EXCEPT MAJOR JOINT AGE >17 W/O CC 

7HIP & FEMUR PROCEDURES EXCEPT MAJOR JOINT AGE 0-17 

AMPUTATION FOR MUSCULOSKELETAL SYSTEM & CONN TISSUE DIS- 
ORDERS. 

4BIOPSIES OF MUSCULOSKELETAL SYSTEM & CONNECTIVE TISSUE 

WND DEBRID & SKN GRFT EXCEPT HAND, FOR MUSCSKELET & CONN TISS 
DIS. 

5LOWER EXTREM & HUMER PROC EXCEPT HIP, FOOT, FEMUR AGE >17 W 


CC. 
1LOWER EXTREM & HUMER PROC EXCEPT HIP, FOOT, FEMUR AGE >17 W/O 
cc. 
7LOWER EXTREM & HUMER PROC EXCEPT HIP, FOOT, FEMUR AGE 0-17 
3MAJOR SHOULDER/ELBOW PROC, OR OTHER UPPER EXTREMITY PROC W 
CC. 
7 SHOULDER,ELBOW OR FOREARM PROC, EXC MAJOR JOINT PROC, W/O CC 
FOOT PROCEDURES 
SOFT TISSUE PROCEDURES W CC 
3SOFT TISSUE PROCEDURES W/O CC 


3FRACTURES OF FEMUR 
FRACTURES OF HiP & PELVIS 
1SPRAINS, STRAINS, & DISLOCATIONS OF HIP, PELVIS & THIGH 
OSTEOMYELITIS 
PATHOLOGICAL FRACTURES & MUSCULOSKELETAL & CONN TISS viniieaed 
NANCY. 
CONNECTIVE TISSUE DISORDERS W CC 
'\CONNECTIVE TISSUE DISORDERS W/O CC 
SEPTIC ARTHRITIS 
MEDICAL BACK PROBLEMS 
BONE DISEASES & SPECIFIC ARTHROPATHIES W: CC 
BONE DISEASES & SPECIFIC ARTHROPATHIES W/O CC 
‘NON-SPECIFIC ARTHROPATHIES 
SIGNS & SYMPTOMS OF MUSCULOSKELETAL SYSTEM & CONN 8 TISSUE 
TENDONITIS, MYOSITIS & BURSITIS 
AFTERCARE, MUSCULOSKELETAL SYSTEM & CONNECTIVE TISSUE 
2FX, SPRN, STRN & DISL OF FOREARM, HAND, FOOT AGE >17 W CC 
‘FX, SPRN, STRN & DISL OF FOREARM, HAND, FOOT AGE >17 W/O CC 
77 FX, SPRN, STRN & DISL OF FOREARM, HAND, FOOT AGE 0-17 


2FX, SPRN, STRN & DISL OF UPARM, LOWLEG EX FOOT AGE >17 W/O CC 
7FX, SPRN, STRN & DISL OF UPARM, LOWLEG EX FOOT AGE 0-17 

OTHER MUSCULOSKELETAL SYSTEM & CONNECTIVE TISSUE DIAGNOSES . 
7 TOTAL MASTECTOMY FOR MALIGNANCY W CC 
7 TOTAL MASTECTOMY FOR MALIGNANCY W/O CC 
2 SUBTOTAL MASTECTOMY FOR MALIGNANCY W CC 
7 SUBTOTAL MASTECTOMY FOR MALIGNANCY W/O CC 
erg PROC FOR NON-MALIGNANCY EXCEPT BIOPSY & LOCAL EXCI- 


Geometric | Five-sixths | 
LTC-DRG 
weight length of Sength of 
stay 
1.7034 38.5 32.1 
2.0371 36.1 30.1 
0.6610 20.6 1720s 
0.9441 22:7 18.9 
EE 0.6642 20.5 17.1 
0.5837 21.3 17.8 
ETS 0.7570 21.5 17.9 
ae 0.5837 21.3 17.8 | 
1.7034 38.5 32.1. 
1.1820 29.6 24.7 
1.7034 38.5 32.1 
1.1948 34.0 28.3 
1.1820 29.6 24.7 
1.2927 38.0 31.7 
1.7034 38.5 32.1 | 
Ms. 0.4499 19.0 15.8 
EES 0.7673| 248 20.7 | 
0.7637 24.8 20.7 
0.9443 29.5 24.6 
ae: | 0.7637 24.8 20.7 
228 ............. | “MAJOR THUMB OR JOINT PROC, OR OTH HAND OR WRIST PROC W CC ..... 1.1820 29.6 24.7 | 
229 ............. | 7HAND OR WRIST PROC, EXCEPT MAJOR JOINT PROC, W/O CC 0.4499; 15.8 
230 ..-..0... | SLOCAL EXCISION & REMOVAL OF INT FIX DEVICES OF HIP & FEMUR .......... 17034| - 385 32.1 
0.4499 19.0 15.8 
. 283 ............. | OTHER MUSCULOSKELET SYS & CONN TISS O.R. PROC W CC 1.3522 34.6 28.8 
234 ............. | 7OTHER MUSCULOSKELET SYS & CONN TISS O.R. PROC WIO CC «nnn 0.4499 19.0 15.8 a 
0.7637 24.8 20.7 
0.6531 25.2 21.0 
0.4499 19.0 15.8 
0.8278 28.3 23.6 
~ 0.6935 23.6 19.7 
i. 0.7310 24.8 20.7 
9.4499 19.0 15.8 | 
me... 0.7864 26.5 22.1 
~~~ 0.6061 23.4 19.5 
0.5259 22.2 18.5 
0.4635 20.4 wa. 
0.5548 21.9 18.3 
8... 0.6574 22.6 188 
0.6577 24.7 20.6 
0.5837 21.3 17.8 

0.7637 24.8 27 
253 ......00-.- | FX, SPRN, STRN & DISL OF UPARM, LOWLEG EX FOOT AGE >17 W CC............ 0.6802 26.3 21.9 : 
0.5837 21.3 we 
0.7637 24.8 20.7 

0.7924 25.3 21.1 
0.7637 24.8 m7 
0.5837 21.3 
0.7637; 248] - .207 
aes 0.7637 24.8 20.7 
262 | NBREAST BIOPSY & LOCAL EXCISION FOR NON-MALIGNANCY 0.4499 19.0 15.8 
263 .....n | SKIN GRAFT &/OR DEBRID FOR SKN ULCER OR CELLULITIS W CC .............- 1.3222 39.5 9. 4 
264 | SKIN GRAFT 8/OR DEBRID FOR SKN ULCER OR CELLULITIS W/O CC 0.9584! 320 26.7 
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TABLE 3.—FY 2006 LTC—DRGs, RELATIVE WEIGHTS, GEOMETRIC AVERAGE LENGTH OF STAY AND FIVE-SIXTHS OF THE 
(GEOMETRIC AVERAGE LENGTH OF STAY—Continued 


[Effective for discharges occurring on or after October 1, 2005 through September 30, 2006] 


Description 


Relative 


-| MAJOR SKIN DISORDERS W CC 


| ' TRAUMA TO THE SKIN, SUBCUT TISS & BREAST AGE >17 W/O CC 


“| 1ENDOCRINE DISORDERS W/O CC 


SKIN GRAFT &/OR DEBRID EXCEPT FOR SKIN ULCER OR CELLULITIS W CC 
3SKIN GRAFT &/OR DEBRID EXCEPT FOR SKIN ULCER OR CELLULITIS W/O 
CC. 
7PERIANAL & PILONIDAL PROCEDURES 
5 SKIN, SUBCUTANEOUS TISSUE & BREAST PLASTIC PROCEDURES 
OTHER SKIN, SUBCUT TISS & BREAST PROC W CC 
3OTHER SKIN, SUBCUT TISS & BREAST PROC W/O CC 
SKIN ULCERS 


1MAJOR SKIN DISORDERS W/O CC 
3MALIGNANT BREAST DISORDERS W CC. 
7 MALIGNANT BREAST DISORDERS W/O .CC 
2NON-MALIGANT BREAST DISORDERS 
CELLULITIS AGE >17 W CC 
CELLULITIS AGE >17 W/O CC 
7 CELLULITIS AGE 0-17 
TRAUMA TO THE SKIN, SUBCUT TISS & BREAST AGE >17 W CC 


7 TRAUMA TO THE SKIN, SUBCUT TISS & BREAST AGE 0-17 
MINOR SKIN DISORDERS W CC 
1MINOR SKIN DISORDERS W/O CC 

AMPUTAT OF LOWER LIMB FOR ENDOCRINE,NUTRIT, & METABOL DIS- 

ORDERS. 

7 ADRENAL & PITUITARY PROCEDURES 
SKIN GRAFTS & WOUND DEBRID FOR ENDOC, NUTRIT & METAB DISORDERS 
40.R. PROCEDURES FOR OBESITY 
7 PARATHYROID PROCEDURES 
5 THYROID PROCEDURES 
7 THYROGLOSSAL PROCEDURES 
OTHER ENDOCRINE, NUTRIT & METAB O.R. PROC W CC 
2 OTHER ENDOCRINE, NUTRIT & METAB O.R. PROC W/O CC 
DIABETES AGE > 
3 DIABETES AGE 0-35 
NUTRITIONAL & MISC METABOLIC DISORDERS AGE >17 W CC 
NUTRITIONAL & MISC METABOLIC DISORDERS AGE >17 W/O CC 
7 NUTRITIONAL & MISC METABOLIC DISORDERS AGE 0-17 
4INBORN ERRORS OF METABOLISM 
ENDOCRINE DISORDERS W CC 


S KIDNEY TRANSPLANT 
4KIDNEY,URETER & MAJOR BLADDER PROCEDURES FOR NEOPLASM 
SKIDNEY,URETER & MAJOR BLADDER PROC FOR NON-NEOPL W CC 


2 PROSTATECTOMY W CC 
7 PROSTATECTOMY W/O CC 
3MINOR BLADDER PROCEDURES W CC 
7MINOR BLADDER PROCEDURES W/O CC 
4TRANSURETHRAL PROCEDURES W CC 
7 TRANSURETHRAL PROCEDURES W/O CC 
‘URETHRAL PROCEDURES, AGE >17 W CC 
7 URETHRAL PROCEDURES, AGE >17 W/O CC 
7 URETHRAL PROCEDURES, AGE 0-17 
OTHER KIDNEY & URINARY TRACT O.R. PROCEDURES 
RENAL FAILURE 
ADMIT FOR RENAL DIALYSIS 
‘KIDNEY & URINARY TRACT NEOPLASMS W CC 
‘KIDNEY & URINARY TRACT NEOPLASMS W/O CC 
KIDNEY & URINARY TRACT .INFECTIONS AGE >17 W CC 
KIDNEY & URINARY TRACT INFECTIONS AGE >17 W/O CC 
7KIDNEY & URINARY TRACT INFECTIONS AGE 0-17 
4URINARY STONES W CC, &OR ESW LITHOTRIPSY 
7URINARY STONES W/O CC 
2KIDNEY & URINARY TRACT SIGNS & SYMPTOMS AGE >17 W CC ........ cee 
7KIDNEY & URINARY TRACT SIGNS & SYMPTOMS AGE >17 W/O CC 
7KIDNEY & URINARY TRACT SIGNS & SYMPTOMS AGE 0-17 


sete: 


1URETHRAL STRICTURE AGE >17 W CC 


| | Peg 
avenue 
_LTC-DRG length of of 
| stay 
0.7637 24.8 20.7 
{ RON 1.7034 38.5 32.1 
1.3037 36.1 30.1 
0.7637 24.8 20.7 
0.8720 27.7 23.1 
0.4499 | - 19.0 15.8 
0.7637 24.8 20.7 
0.6264 21.0 175 
| 0.4420 17.8 14.8 
0.6698 24.3 20.3 
0.4499 19.0 15.8 
0.4499 19.0 158 
0.6935 23.9; . 199 
0.4499 19.0 15.8 
4 TE: 1.3501 35.6 29.7 
1.7034 |. 38.5 32.1 
1.1387 33.9 28.3 
1.1820 29.6 24.7 
1.7034 38.5 32.1 
1.1820 29.6 24.7 
1.3409 31.7 26.4 
0.7293 25.0 20.8 
0.7637 24.8 20.7 
Ra 0.7212 23.1 19.3 
0.5227 18.4 15.3 
0.5837 21.3 17) . 
1.1820 29.6 24.7 
0.6376 21.2 17.7 - 
305 ............ | 'KIDNEY,URETER & MAJOR BLADDER PROC FOR NON-NEOPL W/O CC .......... 0.4499 19.0 15.8 
306 0.5837 21.3 17.8 
0.7637 24.8 20.7 
ERS 0.7637 24.8 20.7 
1.1820 29.6 24.7 
1.1820 29.6 24.7— 
0.4499 19.0 15.8 
0.4499 19.0 15.8 
0.4499 19.0 15.8 
| 1.4055 31.6 26.3 
0.8219 22.7 18.9 
0.9852 25.2 21.0 
0.7586 20.2 16.8. 
RRA 0.4499 19.0 15.8 
[ae 0.6179 22.2 18.5 
0.4792 19.0 15.8 
aa 0.4499 19.0 15.8 
GEES 1.1820 29.6 24.7 
0.4499 19.0 15.8 
0.5837 21.3 17.8 
0.4499 19.0 15.8 
0.4499 19.0 15.8 
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TABLE 3.—FY 2006 LTC-DRGs, RELATIVE WEIGHTS, GEOMETRIC AVERAGE LENGTH OF STAY AND FIVE-SIXTHS OF THE 
GEOMETRIC AVERAGE LENGTH OF STAY—Continued 


[Effective for discharges occurring on or after October 1, 2005 through September 30, 2006] 


G ric 
Relative avenue 
weight = of ngth of 


7 URETHRAL STRICTURE AGE >17 W/0-CC 0.4499 19.0 15.8 
7 URETHRAL STRICTURE AGE 0-17 0.4499 19.0 15.8 
OTHER KIDNEY & URINARY TRACT DIAGNOSES AGE >17 W CC 0.8010 23.1 19.3 
2OTHER KIDNEY & URINARY TRACT DIAGNOSES AGE >17 W/O CC 0.5837 21.3 178 
7 OTHER KIDNEY & URINARY TRACT DIAGNOSES AGE 0-17 . 0.5837 21.3 17.8 
2MAJOR MALE PELVIC PROCEDURES W CC 0.5837 17.8 
7 MAJOR MALE PELVIC PROCEDURES W/O CC 1.7034 32.1 
2TRANSURETHRAL PROSTATECTOMY W CC 0.5837 17.8 
7 TRANSURETHRAL PROSTATECTOMY W/O CC 0.5837 17.8 
7 TESTES PROCEDURES, FOR MALIGNANCY 0.5837 17.8 
4TESTES PROCEDURES, NON-MALIGNANCY AGE >17 1.1820 24.7 
7 TESTES PROCEDURES, NON-MALIGNANCY AGE 0-17 1.1820 - 24.7 
4PENIS PROCEDURES 1.1820 24.7 
7 CIRCUMCISION AGE >17 1.1820 24.7 
7 CIRCUMCISION AGE 0-17 1.1820 24.7 
‘OTHER MALE REPRODUCTIVE SYSTEM O.R. PROCEDURES FOR MALIG- 0.4499 0}. 15.8 
NANCY. 
SOTHER MALE REPRODUCTIVE SYSTEM O.R. PROC EXCEPT FOR MALIG- 1.7034 | - 
NANCY. 
MALIGNANCY, MALE REPRODUCTIVE SYSTEM, W CC 0.6060 
2MALIGNANCY, MALE REPRODUCTIVE SYSTEM, W/O CC 0.5837 
2BENIGN PROSTATIC HYPERTROPHY W CC 0.5837 
7 BENIGN PROSTATIC HYPERTROPHY W/O CC 1.1820 
INFLAMMATION OF THE MALE REPRODUCTIVE SYSTEM 0.6798 
7 STERILIZATION, MALE 1.1820 
OTHER MALE REPRODUCTIVE SYSTEM DIAGNOSES 0.6375 
7PELVIC EVISCERATION, RADICAL HYSTERECTOMY & RADICAL 1.1820 
VULVECTOMY. 
7 UTERINE,ADNEXA PROC FOR NON-OVARIAN/ADNEXAL MALIG W CC 1.1820 
7 UTERINE,ADNEXA PROC FOR NON-OVARIAN/ADNEXAL MALIG W/O CC 1.1820 
7 FEMALE REPRODUCTIVE SYSTEM RECONSTRUCTIVE PROCEDURES 1.1820 
7 UTERINE & ADNEXA PROC FOR OVARIAN OR ADNEXAL MALIGNANCY 1.1820 
7 UTERINE & ADNEXA PROC FOR NON-MALIGNANCY W CC 1.1820 
7 UTERINE & ADNEXA PROC FOR NON-MALIGNANCY W/O CC 1.1820 
4VAGINA, CERVIX & VULVA PROCEDURES 1.1820 
7LAPAROSCOPY & INCISIONAL TUBAL INTERRUPTION 0.7637 
7 ENDOSCOPIC TUBAL INTERRUPTION 0.7637 
7 D&C, CONIZATION & RADIO-IMPLANT, FOR MALIGNANCY 0.7637 
5 D&C, CONIZATION EXCEPT FOR MALIGNANCY 1.7034 
S5OTHER FEMALE REPRODUCTIVE SYSTEM O.R. PROCEDURES 1.7034 
MALIGNANCY, FEMALE REPRODUCTIVE SYSTEM W CC 0.7072 
7 MALIGNANCY, FEMALE REPRODUCTIVE SYSTEM W/O CC 0.7637 
INFECTIONS, FEMALE REPRODUCTIVE SYSTEM 0.6416 
3MENSTRUAL & OTHER FEMALE REPRODUCTIVE SYSTEM DISORDERS 0.7637 
7 CESAREAN SECTION W CC 0.7637 
7 CESAREAN SECTION W/O CC 0.5837 
7 VAGINAL DELIVERY. W COMPLICATING DIAGNOSES 0.7637 
7 VAGINAL DELIVERY W/O COMPLICATING DIAGNOSES 0.7637 
7 VAGINAL DELIVERY W STERILIZATION &/OR D&C 0.7637 
7 VAGINAL DELIVERY W O.R. PROC EXCEPT STERIL &/OR D&C 0.7637 
7 POSTPARTUM & POST ABORTION DIAGNOSES W/O O.R. PROCEDURE 0.7637 
7 POSTPARTUM & POST ABORTION DIAGNOSES W O.R. PROCEDURE 0.7637 
7 ECTOPIC PREGNANCY 0.7637 
7 THREATENED ABORTION 0.7637 
7 ABORTION W/O D&C 0.7637 
7 ABORTION W D&C, ASPIRATION CURETTAGE OR HYSTEROTOMY 0.7637 
7 FALSE LABOR 0.7637 
7 OTHER ANTEPARTUM DIAGNOSES W MEDICAL COMPLICATIONS 0.7637 
7 OTHER ANTEPARTUM DIAGNOSES W/O MEDICAL COMPLICATIONS 0.7636 
7 NEONATES, DIED OR TRANSFERRED TO ANOTHER ACUTE CARE FACILITY 0.7636 
7 EXTREME IMMATURITY 1.1820 
7 PREMATURITY W MAJOR PROBLEMS 1.1820 
7 PREMATURITY W/O MAJOR PROBLEMS 0.7637 
7 FULL TERM NEONATE W MAJOR PROBLEMS 1.1820 
7 NEONATE W OTHER SIGNIFICANT PROBLEMS 1.1820 
7 NORMAL NEWBORN 0.7637 


355 | | 
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TABLE 3.—FY 2006 LTC—DRGs, RELATIVE WEIGHTS, GEOMETRIC AVERAGE LENGTH OF STAY AND FIVE-SIXTHS OF THE 
GEOMETRIC AVERAGE LENGTH OF STaY—Continued 
[Effective for discharges occurring on or after October 1, 2005 through September 30, 2006] 


Description 


Relative 
weight 


7 SPLENECTOMY AGE >17 
7 SPLENECTOMY AGE 0-17 
SOTHER O.R. PROCEDURES OF THE BLOOD AND BLOOD FORMING ORGANS 
.RED BLOOD CELL DISORDERS AGE >17 ..... 

7RED BLOOD CELL DISORDERS AGE 0-17 
COAGULATION DISORDERS 
RETICULOENDOTHELIAL & IMMUNITY DISORDERS W CC 
2 RETICULOENDOTHELIAL & IMMUNITY DISORDERS W/O CC 
5LYMPHOMA & NON-ACUTE LEUKEMIA W OTHER O.R. PROC W CC ............... 
7LYMPHOMA & NON-ACUTE LEUKEMIA W OTHER O.R. PROC W/O CC 
LYMPHOMA & NON-ACUTE LEUKEMIA W CC 
2LYMPHOMA & NON-ACUTE LEUKEMIA W/O CC 
7 ACUTE LEUKEMIA W/O MAJOR O.R. PROCEDURE AGE 0-17 
4MYELOPROLIF DISORD OR POORLY DIFF NEOPL W MAJ O.R.PROC W CC ... 
7MYELOPROLIF DISORD OR POORLY DIFF NEOPL W MAJ O.R.PROC W/O CC 
4MYELOPROLIF DISORD OR POORLY DIFF NEOPL W OTHER O.R.PROC 
RADIOTHERAPY 
CHEMOTHERAPY W/O ACUTE LEUKEMIA AS SECONDARY DIAGNOSIS 
7 HISTORY OF MALIGNANCY W/O ENDOSCOPY 
7HISTORY OF MALIGNANCY W ENDOSCOPY 
OTHER MYELOPROLIF DIS OR POORLY DIFF NEOPL DIAG W CC ...... ee 
7OTHER MYELOPROLIF DIS OR POORLY DIFF NEOPL DIAG W/O CC 
O.R. PROCEDURE FOR INFECTIOUS & PARASITIC DISEASES 
SEPTICEMIA AGE >17 
7 SEPTICEMIA AGE 0-17 
POSTOPERATIVE & POST-TRAUMATIC INFECTIONS 
4FEVER OF UNKNOWN ORIGIN AGE >17 W CC 
7 FEVER OF UNKNOWN ORIGIN AGE >17 W/O CC 
VIRAL ILLNESS AGE >17 
7 VIRAL ILLNESS & FEVER OF UNKNOWN ORIGIN AGE 0-17 
OTHER INFECTIOUS & PARASITIC DISEASES DIAGNOSES 
30.R. PROCEDURE W PRINCIPAL DIAGNOSES OF MENTAL ILLNESS ............... 
2 ACUTE ADJUSTMENT REACTION & PSYCHOLOGICAL DYSFUNCTION 
DEPRESSIVE NEUROSES 
NEUROSES EXCEPT DEPRESSIVE 
1DISORDERS OF PERSONALITY & IMPULSE CONTROL 
ORGANIC DISTURBANCES & MENTAL RETARDATION 
PSYCHOSES 

1 CHILDHOOD MENTAL DISORDERS 
2 OTHER MENTAL DISORDER DIAGNOSES 
? ALCOHOL/DRUG ABUSE OR DEPENDENCE, LEFT AMA 
SKIN GRAFTS FOR INJURIES 
WOUND DEBRIDEMENTS FOR INJURIES 
‘HAND PROCEDURES FOR INJURIES 
OTHER.O.R. PROCEDURES FOR INJURIES W CC 
SOTHER O.R. PROCEDURES FOR INJURIES W/O CC 
TRAUMATIC INJURY AGE >17 W CC 
1 TRAUMATIC INJURY AGE >17 W/O CC9 . 
7 TRAUMATIC INJURY AGE 0-17 
? ALLERGIC REACTIONS AGE >17 
7 ALLERGIC REACTIONS AGE 0-17 
3POISONING & TOXIC EFFECTS OF DRUGS AGE >17 W CC 
7 POISONING & TOXIC EFFECTS OF DRUGS AGE >17 W/O CC 
7 POISONING & TOXIC EFFECTS OF DRUGS AGE 0-17 7 
COMPLICATIONS OF TREATMENT W CC 
COMPLICATIONS OF TREATMENT W/O CC 
SOTHER INJURY, POISONING & TOXIC EFFECT DIAG W CC 
7OTHER INJURY, POISONING & TOXIC EFFECT DIAG W/O 
O.R. PROC W DIAGNOSES OF OTHER CONTACT W HEALTH SERVICES 
REHABILITATION 
SIGNS & SYMPTOMS W CC 
SIGNS & SYMPTOMS W/O CC 
AFTERCARE W HISTORY OF MALIGNANCY AS SECONDARY DIAGNOSIS 


3OTHER FACTORS INFLUENCING HEALTH STATUS 
EXTENSIVE O.R. PROCEDURE UNRELATED TO PRINCIPAL DIAGNOSIS 


0.7637 
0.7637 
1.7034 
0.6581 
0.5837 
0.8675 
0.8240 
0.5837 
1.7034 
0.5837 
0.8757 
0.5837 
0.5837 
1.1820 
1.1820 
1.1820 
0.8642 
1.1684 
0.7637 
0.7637 
0.8920 
0.5837 
1.4251 
0.8241 
0.7637 
0.8252 
1.1820 
1.1820 
0.9441 
0.4499 
0.9505 
0.7637 
0.5837 
0.4113 
0.4653 
0.4499 
0.5813 
0.4330 
0.4499 
0.5837 
0.5837 
1.3677 
1.3442 
0.4499 
1.3937 
0.7637 
0.7584 
0.4499 
0.4499 
0.5837 


0.5837 |. 


0.7637 
0.7637 
0.7637 
0.9265 
0.5871 
0.7637 
0.7637 
1.2245 
0.5787 
0.6258 
0.5554 


Geome Five-sixths 
 LTC-DRG nue geomet 
| | 
24.8 20.7 
248! 207 
38.5 32.1 
22.0 18.3 
21.3 178 
22.9 19.1 
4 237 198 
- 2943 178 
38.5 32.1 
21.3 178 
21.3 178 
21.3 178 
296| 247 
| 29.6 24.7 
29.6 247 
26.4 22.0 
24.8 20.7 
4 20.5 174 
21.3 178 
35.6 29.7 
24.8 20.7 
247 20.6 
29.6 24.7 
29.6 24.7 
273 298 
19.0 24.7 
21.3 178 
| 20.7 173 
23.8 19.8 
— 19.0 15.8 
26.8 223. 
24.2 20.2 
19.0 15.8 
213 178 
35.6 29.7 
| 36.1 30.1 
19.0 15.8 
| 26.3 21.9 
19.0 158 
19.0 15.8 
213 178 
24.8 20.7 
— 24.8 20.7 
253 21.4 
23.8 19.8 
24.8 20.7 
34.0 |. 28.3 
22.4 187° 
23.8 19.8 
24.1 20.1 
0.6958 21.9 18.3 
466 .........:..... | AFTERCARE W/O HISTORY OF MALIGNANCY AS SECONDARY DIAGNOSIS ..... 0.6667 21.9 18.3. 
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TABLE 3.—FY 2006 LTC-—DRGs, RELATIVE WEIGHTS, GEOMETRIC AVERAGE LENGTH OF STAY AND FIVE-SIXTHS OF THE 
GEOMETRIC AVERAGE LENGTH OF STAY—Continued ~ 


[Etfective for discharges occurring on or after October 1, 2005 through September 30, 2006] 


Geometric 
Relative avenue 
Description weight length of engi of 
stay 


6 PRINCIPAL DIAGNOSIS INVALID AS DISCHARGE DIAGNOSIS 
5 UNGROUPABLE 
SBILATERAL OR MULTIPLE MAJOR JOINT PROCS OF LOWER EXTREMITY 
ACUTE LEUKEMIA W/O MAJOR O.R. PROCEDURE AGE >17 . 
RESPIRATORY SYSTEM DIAGNOSIS WITH VENTILATOR SUPPORT 
4PROSTATIC O.R. PROCEDURE UNRELATED TO PRINCIPAL DIAGNOSIS 
NON-EXTENSIVE O.R. PROCEDURE UNRELATED TO PRINCIPAL DIAGNOSIS .. 
7OTHER VASCULAR PROCEDURES W/O CC 
SLIVER TRANSPLANT 
7BONE MARROW TRANSPLANT 
5 TRACHEOSTOMY FOR FACE,MOUTH & NECK DIAGNOSES 
2CRANIOTOMY FOR MULTIPLE SIGNIFICANT TRAUMA 
7LIMB REATTACHMENT, HIP AND FEMUR PROC FOR MULTIPLE SIGNIFICANT 
TR. 
5 OTHER O.R. PROCEDURES FOR MULTIPLE SIGNIFICANT TRAUMA 
OTHER MULTIPLE SIGNIFICANT TRAUMA 
5HIV W EXTENSIVE O.R.PROCEDURE 
HIV W MAJOR RELATED CONDITION 
HIV W OR W/O OTHER RELATED CONDITION 
5MAJOR JOINT & LIMB REATTACHMENT PROCEDURES OF UPPER EXTREN- 
ITY. 
7 CHEMOTHERAPY W ACUTE LEUKEMIA AS SECONDARY DIAGNOSIS 
5LAPAROSCOPIC CHOLECYSTECTOMY W/O C.D.E. W CC 
7 LAPAROSCOPIC CHOLECYSTECTOMY W/O G.D.E. W/O CC 
SLUNG TRANSPLANT 
7 COMBINED ANTERIOR/POSTERIOR SPINAL FUSION 
4 SPINAL FUSION W CC 
7 SPINAL FUSION W/O CC 


5KNEE PROCEDURES W PDX OF INFECTION W CC 

4KNEE PROCEDURES W PDX OF INFECTION W/O CC 

2KNEE PROCEDURES W/O PDX OF INFECTION 

7EXTENSIVE BURN OR FULL THICKNESS BURNS WITH MECH VENT 96+ 
HOURS WITH SKIN GRAFT. 

“EXTENSIVE BURN OR FULL THICKNESS BURNS WITH MECH VENT 96+ 
HOURS WITHOUT SKIN GRAFT. 

4FULL THICKNESS BURN 'W SKIN GRAFT OR INHAL INJ W CC OR SIG TRAU- 
MA 


3FULL THICKNESS BURN W SKIN GRFT OR INHAL INJ W/O CC OR SIG TRAU- 
MA. 
FULL THICKNESS BURN W/O SKIN GRFT OR INHAL INJ W CC OR SIG TRAU- 
MA. 
‘FULL THICKNESS BURN W/O SKIN GRFT OR INH INJ W/O CC OR SIG TRAU- 
MA. 
NON-EXTENSIVE BURNS W CC OR SIGNIFICANT TRAUMA 
1 NON-EXTENSIVE BURNS W/O CC OR SIGNIFICANT TRAUMA 
6 SIMULTANEOUS PANCREAS/KIDNEY TRANSPLANT 
SPANCREAS TRANSPLANT 
5 CARDIAC DEFIBRILATOR IMPLANT W/O CARDIAC CATH 
7 PERCUTANEOUS CARDIVASCULAR PROC W/O CORONARY ARTERY STENT 
OR AMI. 
5 CERVICAL SPINAL FUSION W CC 
7 CERVICAL SPINAL FUSION W/O CC 
ALCOHOL/DRUG ABUSE OR DEPENDENCE W CC 
7ALCOHOL/DRUG ABUSE OR DEPENDENCE W REHABILITATION THERAPY 
W/O CC. 
7 ALCOHOL/DRUG ABUSE OR DEPENDENCE W/O REHABILITATION THERAPY 
CC. 
TRANSIENT ISCHEMIA 
7 OTHER HEART ASSIST SYSTEM IMPLANT 
7INTRACRANIAL VASCULAR PROC W PDX HEMORRHAGE 
5VENTRICULAR SHUNT PROCEDURES W CC 
7VENTRICULAR SHUNT PROCEDURES W/O CC 
3 SPINAL PROCEDURES WITH CC 
3SPINAL PROCEDURES WITHOUT CC 


LTC-DRG | 

0.0000 0.0 0.0 
| 1.7034 38.5 32.1 
eee 0.8537 20.0 16.7 
"eee 2.0831 34.6 28.8 
1.1820 29.6 24.7 
1.5836 35.3 29.4 
0.7637 24.8 20.7 
| 0.0000 0.0 0.0 
1.1820 29.6 24.7 

1.7034 | 38.5 32.1 
| 0.8992 26.0 21.7 
1.7034 38.5 32.1 

0.8535 21.4 17.8 

_ 0.4919 16.6 13.8 
1.7034 38.5 32.1 
TE | 1.1820 29.6 24.7 
RESTS | 1.7034 38.5 32:1 

1.7034 38.5 

_ 0.0000 0.0 . 0.0 | 
496 1.1820 29.6 24.7 

1.1820 29.6 24.7 
499 ............... | 5BACK & NECK PROCEDURES EXCEPT SPINAL FUSION W CC .........cccceseseoeeeee 1.7034 38.5 32.1 
500 ............... | #BACK & NECK PROCEDURES EXCEPT SPINAL FUSION W/O CC .........cecccecseeeee 1.1820 29.6 24.7 _ 
1.7034 38.5 32.1 
ie 1.1820 29.6 24.7 
0.5837 21.3 17.8 
1.7034 38.5 32.1 
1.1820 |. 29.6 24.7 
1.1820 29.6 24.7 
0.7637 24.8 20.7 
0.8367 29.4 245 
0.4499 19.0 | 
0.7709 24.6 20.5 
0.4499 19.0 15.8 4 
0.0000 0.0 0.0 

0.0000 - 0.0 0.0 

1.7034 38.5 32.1 

0.7637 24.8 20.7 
On... 1.7034 38.5 32.1 

1.1820 29.6 24.7 

0.4457 19.4 16.2 

0.4499 19.0 15.8 
| "9.4499 19.0 15.8 
0.5043 21.1 17.6 
ss 1.7034 38.5 32.1 

aS 1.7034 38.5 32.1 

1.7034 38.5 32.1 

Sa 1.7034 38.5 32.1 

(0.7637 24.8 20.7 
Skee 0.7637 24.8 20.7 
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TABLE 3.—FY 2006 LTC—DRGs, RELATIVE WEIGHTS, GEOMETRIC AVERAGE LENGTH OF STAY AND FIVE-SIXTHS OF THE 
GEOMETRIC AVERAGE LENGTH OF STAY—Continued 


[Effective for discharges occurring on or after October 1, 2005 through September 30, 2006] 


LTC-DRG 


Description 


5 EXTRACRANIAL VASCULAR PROCEDURES WITH CC 

7 EXTRACRANIAL VASCULAR PROCEDURES WITHOUT CC 

7 CARDIAC DEFIB IMPLANT W CARDIAC CATH W AMI/HF/SHOCK 

7CARDIAC DEFIB IMPLANT W CARDIAC CATH W/O AMI/HF/SHOCK ..................- 

LOCAL EXCISION AND REMOVAL OF INTERNAL FIXATION DEVICES EXCEPT 
HIP AND FEMUR WITH CC. 

7 LOCAL EXCISION AND REMOVAL OF INTERNAL FIXATION DEVICES EXCEPT 
HIP AND FEMUR WITHOUT CC. 

4LYMPHOMA AND LEUKEMIA WITH MAJOR O.R. PROCEDURE WITH CC .......... 

7LYMPHOMA AND LEUKEMIA WITH MAJOR O.R. PROCEDURE WITHOUT CC .. 

ECMO OR TRACH W MECH VENT 96+ HRS OR PDX EXCEPT FACE,MOUTH & 
NECK DIAG WITH MAJOR OR. 

TRACH W MECH VENT 96+ HRS OR PDX EXCEPT FACE,MOUTH & NECK 

DIAG WITHOUT MAJOR OR. 


CRANIOTOMY W IMPLANT OF CHEMO AGENT OR ACUTE COMPLEX CNS 
PDX. 


‘5 MAJOR JOINT REPLACEMENT OR REATTACHMENT OF LOWER EXTREMITY 


5 REVISION OF HIP OR KNEE REPLACEMENT 

7 SPINAL FUSION EXCEPT CERVICAL WITH CURVATURE OF SPINE OR MA- 
LIGNANCY. 

7 CORONARY BYPASS WITH CARDIAC CATH WITH MAJOR CV DIAGNOSIS ..... 

7CORONARY BYPASS WITH CARDIAC CATH WITHOUT MAJOR CV DIAG- 
NOSIS. 

7CORONARY BYPASS, WITHOUT CARDIAC CATH WITH MAJOR CV DIAG- 
NOSIS. 

7 CORONARY BYPASS WITHOUT CARDIAC CATH WITHOUT MAJOR CV DIAG- 
NOSIS. 

4 PERMANENT CARDIAC PACEMAKER IMPLANT WITH MAJOR CV DIAGNOSIS 
OR AICD LEAD OR GNRTR. 

4QTHER PERMANENT CARDIAC PACEMAKER IMPLANT WITHOUT MAJOR CV 
DIAGNOSIS. 

8 OTHER VASCULAR PROCEDURES WITH CC WITH MAJOR CV DIAGNOSIS .... 

8QTHER VASCULAR PROCEDURES WITH CC WITHOUT MAJOR CV DIAG- 
NOSIS. 

4 PERCUTANEOUS CARDIOVASCULAR PROC WITH MAJOR CV DIAGNOSIS .... 

8PERCUTANEOUS CARDIOVASCULAR PROC WITH NON-DRUG-ELUTING 
STENT WITHOUT MAJOR CV DIAGNOSISPROC WITH NON-DRUG-ELUTING 
STENT WITHOUT MAJOR CV DIAGNOSIS. 


8PERCUTANEOUS CARDIOVASCULAR PROC WITH DRUG-ELUTING STENT [ 


WITH MAJOR CV DIAGNOSIS. 


7PERCUTANEOUS CARDIOVASCULAR PROC WITH DRUG-ELUTING STENT 
WITHOUT MAJOR CV DIAGNOSIS. 


7 ACUTE ISCHEMIC STROKE WITH USE OF THROMBOLYTIC AGENT 


Relative 
weight length of 

1.7034 38.5 32.1 
1.1820 29.6 24.7 
1.7034 38.5 32.1 
1.7034 38.5 32.1 
1.1615. 34.7 28.9 
1.1820 29.6 24.7 
1.1820 29.6 24.7 
0.5837 21.3 17.8 
4.2287 65.6 54.7 
3.1869 48.2 40.2 
1.7034 38.5 32.1 
1.7034 38.5 32.1 
1.7034 38.5 32.1 
1.7034 38.5 32.1 
1.7034 38.5 32.1 
1.7034 38.5 32.1 
1.7034 38.5 32.1 
1.7034 38.5 32.1 
1.1820 29.6 24.7 
1.1820 29.6 24.7 
1.3255 30.6 25.5 
1.3255 30.6 25.5 
1.1820 29.6 24.7 
1.1820 29.6 24.7 
1.1820 29.6 24.7 
1.1820 29.6 24.7 
0.7637 


‘Relative weights for these LTC-DRGs were determined by assigning these cases to low-volume quintile <e 
? Relative weights for these LTC-DRGs were determined by assigning these cases to low-volume quintile 2. 
3 Relative weights for these LTC-DRGs were determined by assigning these cases to low-volume quintile 3. 
4 Relative weights for these LTC-DRGs were determined by assigning these cases to low-volume quintile 4. 
5 Relative weights for these LTC-DRGs were determined by oe ee these cases to low-volume quintile 5. 
6 Relative weights for these LTC-DRGs were assigned a value o' 


7 Relative weights for these LTC-DRGs were determined by assigning these cases to the appropriate low volume quintile because there are 


no LTCH cases in the FY 2004 MedPAR file. 


[FR Doc. 06-4240 Filed 5-2-06; 3:45 pm] 
BILLING CODE 4120-01-P 


8 Relative weights for these LTC-DRGs were determined after adjusting to account for nonmonotonicity. 
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Federal Register Presidential Documents 


Vol. 71, No. 92 


Friday, May 12, 2006 


Title 3— Memorandum of May 5, 2006 


The President Assignment of Function Relating to Granting of Authority for 
Issuance of Certain Directives 


Memorandum for the Director of National Intelligence 


By virtue of the authority vested in me by the Constitution and laws of 
the United States, including section 301 of title 3, United States Code, 
I hereby assign to you the function of the President under section 13(b)(3)(A) 
of the Securities Exchange Act of 1934, as amended (15 U.S.C. 78m(b)(3)(A)). 
In performing such function, you should consult the heads of departments 
and agencies, as appropriate. 


You are authorized and directed to publish this memorandum in the Federal 


THE WHITE HOUSE, 
Washington, May 5, 2006. 


[FR Doc. 06-4538 
Filed 5-11-06; 9:04 am] 
Billing code 3910-A7—-M 
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CUSTOMER SERVICE AND INFORMATION 


Federal Register/Code of Federal Regulations 


General Information, indexes and other finding 202-741-6000 
aids 

Laws 741-6000 

Presidential Documents 

Executive orders and proclamations 741-6000 

The United States Government Manual 741-6000 

Other Services 

Electronic and on-line services (voice) 741-6020 

Privacy. Act Compilation 741-6064 

Public Laws Update Service (numbers, dates, etc.) 741-6043 

TTY for the deaf-and-hard-of-hearing 741-6086 

ELECTRONIC RESEARCH 

World Wide Web 


Full text of the daily Federal Register, CFR and other publications 
is located at: http:/;Awww.gpoaccess.gov/nara/index.html 


‘Federal Register information and research tools, including Public 
Inspection List, indexes, and links to GPO Access are located at: 
http://;www.archives. gov/federal__register/ 


E-mail 


FEDREGTOC-L (Federal Register Table of Contents LISTSERV) is 
an open e-mail service that provides subscribers with a digital 
form of the Federal Register Table of Contents. The digital form 
of the Federal Register Table of Contents includes HTML and 
PDF links to the full text of each document. 


To join or leave, go to http:/Aistserv.access.gpo.gov and select 
Online mailing list archives, FEDREGTOC-L, Join or leave the list 
(or change settings); then follow the instructions. 

PENS (Public Law Electronic Notification Service) is an e-mail 
service that notifies subscribers of recently enacted laws. 

To subscribe, go to http:/Mistserv.gsa.gov/archives/publaws-l.html 


and select Join or leave the list (or change settings); then follow 
the instructions. 


FEDREGTOC-L and PENS are mailing lists only. We cannot 
respond to specific inquiries. 

Reference questions. Send questions and comments about the 
Federal Register system to: fedreg.info@nara.gov. 


The Federal Register staff cannot interpret specific documents or 
regulations. 
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CFR PARTS AFFECTED DURING MAY 


At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 
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REMINDERS 

The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 


RULES GOING INTO 


_ EFFECT MAY 12, 2006 


COMMERCE DEPARTMENT 


_ Industry and Security 


Bureau 
Export administration 
regulations: 

Persons designated as 
related persons to denial 
orders; revised appeal 
procedures; published 5- 
12-06 

DEFENSE DEPARTMENT 
Defense Acquisition 
Regulations System 
Acquisition of regulations: 

Quality assurance; published 
5-12-06 

Acquisition regulations: 

Administrative matters; 
published 5-12-06 

Contract termination; 
published 5-12-06 

Describing agency needs; 
published 5-12-06 

Special contracting methods; 
published 5-12-06 

Technical amendments; 
published 5-12-06 

Acquisition regulations: 

Telecommunication services; 

published 5-12-06 
DEFENSE DEPARTMENT 
Restoration Advisory Boards; 

general, operating, 
administrative support, 
funding and reporting 

requirements; published 5- 

12-06 

HEALTH AND HUMAN 

SERVICES DEPARTMENT 

Food and Drug 

Administration 

Animal drugs, feeds, and 
related products: 

Melengestro! and tylosin; 
published 5-12-06 

HOMELAND SECURITY 
DEPARTMENT 
Immigration: 

Arriving aliens in removal 
proceedings; eligibility to 
apply for status 
adjustment and jurisdiction 
to adjudicate applications 
for status adjustment; 
published 5-12-06 

JUSTICE DEPARTMENT 
Executive Office for 
immigration Review 
Immigration: 


Arriving aliens in removal 
proceedings; eligibility to 
apply for status 


adjustment and jurisdiction — 


to adjudicate applications 
for status adjustment; 
published 5-12-06 
TRANSPORTATION | 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 
Aerospatiale; published 4-7- 
06 


Boeing; published 4-7-06 

Bombardier; published 4-7- 
06 

Empresa Brasileira de 


Aeronautica S.A. 
(EMBRAER); published 4- 
7-06 


RULES GOING INTO 
EFFECT MAY 13, 2006 


HOMELAND SECURITY 

DEPARTMENT 

Coast Guard 

Drawbridge operations: 
Virginia; published 4-25-06 

Ports and waterways safety; 
regulated navigation areas, 
safety zones, security 
zones, etc.: 
Sheboygan, WI; published 

5-12-06 


Regattas and marine parades: - 


Baltimore County 
Community Waterfront 
Festival; published 4-17- 
06 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 

DEPARTMENT 

Animal and Piant Heaith 

inspection Service : 

Plant pests and animal 
diseasés: 

Garbage from Hawaii; 
interstate movement of 
municipal solid waste; 

* comments due by 5-19- 
06; published 4-19-06 [FR 
06-03738] 

AGRICULTURE 
DEPARTMENT 
Commodity Credit 
Corporation 
Export programs: 

Commodities procurement* 
for foreign donation; Open 
for comments until further 
notice; published 12-16-05 
[FR E5-07460] 

ARCHITECTURAL AND 
TRANSPORTATION 
BARRIERS COMPLIANCE 
BOARD 

Organization, functions, and 
authority delegations: 


Telecommunications Act 
Accessibility Guidelines 
and Electronic and 
Information Technology 
‘Accessibility Standards 
Advisory Committee; 
establishment; comments 
due by 5-18-06; published 
4-18-06 [FR E6-05761] 

COMMERCE DEPARTMENT 

Industry and Security 

Bureau 

National security industrial 
base regulations: 

Defense priorities and 
allocation system; 
metalworking machines 
set-aside; comments due 
by 5-17-06; published 4- 
17-06 [FR E6-05649] 

COMMERCE DEPARTMENT 

National Oceanic and 

Atmospheric Administration 

Fishery conservation and 
management: 

Alaska; fisheries: of 
Exclusive Economic 
Zone— 


Bering Sea and Aleutian 
Islands king and tanner 
crabs; comments due 
by 5-17-06; published 
5-2-06 [FR E6-06614] 

Northeastern United States 
fisheries— 

Northeast multispecies; 
comments due by 5-15- 
06; published 4-13-06 
(FR 06-03504] 

West Coast States and 
“Western Pacific 
fisheries— 


West Coast salmon; 
comments due by 5-19- 
06; published 5-4-06 
[FR 06-04179] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air programs; State authority 
delegations: 

Louisiana; comments due by 

5-17-06; published 4-17- 

06 [FR 06-03636] 

Air quality implementation 
plans; approval and 
promuigation; various 
States: 

Missouri; comments due by 
5-15-06; published 4-14- 
06 [FR 06-03593] 

Tennessee; comments due 
by 5-15-06; published 4- 
13-06 [FR 06-03489] 

Hazardous waste program 
authorizations: 

Oregon; comments due by 
5-15-06; published 4-14- 
06 [FR E6-05328] 

Washington; comments due 
by 5-15-06; published 4- 
14-06 [FR 06-03546] 


Pesticide programs: 

Plant incorporated 
protectorants; procedures 
and requirements— 
Bacillus thuringiensis 

modified Cry3A protein; 
extension of temporary 
exemption; comments 
due by 5-15-06; 
published 3-15-06 [FR 
06-02431] 

FARM CREDIT 

ADMINISTRATION 

Farm credit system: 

Federal Mortgage 
Corporation, disclosure 
and reporting 
requirements; risk-based 
capital requirements; 
revision; comments due 
by 5-17-06; published 4- 
26-06 [FR E6-06294] 

FEDERAL 


_ COMMUNICATIONS 


COMMISSION 
Common carrier services: 

Numbering resource 
optimization; comments 
due by 5-15-06; published 
3-15-06 [FR 06-02330] 

Radio frequency devices: 

Unlicensed devices 
operating in 5 GHz band; 
comments due by 5-15- 
06; published 5-3-06 [FR 
E6-06742] 

FEDERAL TRADE 

COMMISSION 

Appliances, consumer; energy 
consumption and water use 
information in labeling and 
advertising: 

Energy efficiency labeling; 
public workshop; 
comments due by 5-17- 
06; published 4-10-06 [FR 
06-03452] 

GENERAL SERVICES 
ADMINISTRATION 
Federal Management 

Regulation: 

Transportation payment and 
audit; public voucher for 
transportation charges; 
comments due by 5-15- 
06; published 3-14-06 [FR 
-E6-03578] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 

Medical devices: 

Radiology devices— 

Bone sonometers 
reclassification; 
comments due by 5-16- 
06; published 2-15-06 . 
[FR E6-02076] 

HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 


Drawbridge operations: 
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Florida; comments due by 
5-15-06; published 4-3-06 
[FR E6-04786] 

Ports and waterways safety; 
regulated navigation areas, 
safety zones, security 
zones, etc.: 

-Broad Bay, Virginia Beach, 
VA; comments due by 5- 
15-06; published 3-30-06 
[FR E6-04610] 

Potomac River, Washington 
Channel, Washington, DC; 
comments due by 5-15- 
06; published 4-13-06 [FR 
E6-05522] 

Regattas and marine parades: 
Roar on the River 

Rampage; comments due 
by 5-17-06; published 4- 
17-06 [FR E6-05606] 


lease financing; comments 

due by 5-16-06; published 

2-15-06 [FR 06-01242] 

HOUSING AND URBAN 
DEVELOPMENT 
DEPARTMENT 

Low income housing: 

Housing assistance 
payments (Section 8)— 
Mark-to-Market Program; 

revisions; comments 
due by 5-15-06; 
published 3-14-06 [FR 
06-02343] 
INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Endangered and threatened 
species: 

Bald eagle; comments due 
by 5-17-06; published 2- 
16-06 [FR 06-01442] 

Critical habitat 
designations— 

Fender's blue butterfly, 
Kincaid’s lupine, and 
Willamette daisy; 
comments due by 5-19- 
06; published 4-21-06 
[FR E6-05975] 


by 5-15-06; published 
4-13-06 [FR 06-03577] 
Graham's beardtongue; 
comments due by 5-19- 


06; published 4-13-06 [FR 
06-03578] 


06; published 2-17-06 [FR 
E6-02286] 
I ion, exportation, and 
transportation of wildlife: 
Bald eagles protection; 
definition; comments due 

by 5-17-06; published 2- 

16-06 [FR 06-01440] 

igratory bird hunting: 

; 2006-07 spring/ 
summer subsistence 
harvest regulations; Indian 

_ Tribal proposals and 
requests; comments due 

by 5-15-06; published 4- 

11-06 [FR 06-03418] 

INTERIOR DEPARTMENT 
National Park Service 
Special regulations: 

Curecanti National 
Recreation Area, CO; 
personat watercraft use; 
comments due by 5-16- 
06; published 3-17-06 [FR 
E6-03938] 

NUCLEAR REGULATORY 

COMMISSION 

Nuclear equipment and 
material; export and import: 

NRC Form 7 application for 
export/import license, 
amendment, or renewal; 
revision; comments due 
by 5-15-06; published 4- 
13-06 [FR 06-03551] 

Spent nuclear fuel and high- 
level radioactive waste; 
independent storage; 
licensing requirements: 

Approved spent fuel storage 
casks; list; comments due 
by 5-18-06; published 4- 
18-06 [FR 06-03651] 

POSTAL SERVICE 

Domestic Mail Manual: 

Sharps and other regulated 
medical waste containers; 
mailing standards; 
comments due by 5-18- 
06; published 4-18-06 [FR 
E6-05695] 

TENNESSEE VALLEY 

AUTHORITY 

Administrative cost recovery; 
exemptions elimination; 


‘comments due by 5-15-06; 
published. 4-14-06 [FR 06- 
03451} 
TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 

Airbus; comments due by 5- 
15-06; published 4-13-06 
[FR E6-05476] 

Boeing; comments due by 
5-15-06; pubiished 3-30- 
06 [FR E6-04619] 

Empresa Brasileira de 
Aeronautica S.A. 
(EMBRAER); comments 
due by 5-15-06; published 
4-13-06 [FR E6-05474] 

Gulfstream; comments due 
by 5-15-06; published 3- 
30-06 [FR E6-04621] 

Sicma Aero Seat; comments 
due by 5-16-06; published 
3-17-06 [FR E6-03908] 

Thrush Aircraft, inc.; 
comments due by 5-16- 
06; published 4-4-06 [FR 
06-03162] 

Twin Commander Aircraft 
Corp.; comments due by 
5-16-06; published 3-16- 
06 [FR E6-03798] 

Airworthiness standards: 

Special conditions— 

Airbus Model A380-800 
airplane; comments due 
by 5-15-06; published 
‘3-29-06 [FR E6-04509] 

Airbus Model A380-800 
airplane; comments due 
by 5-15-06; published 
3-29-06 [FR E6-04511] 

TRANSPORTATION 
DEPARTMENT 

Surface Transportation 
Board 

Practice and procedure: 

Class exemption 
proceedings; public 
participation; comments 
due by 5-15-06; published 
3-16-06 [FR 06-02472] . 
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120 Stat. 335) 
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